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In the District Court of the United States for the

District of Oregon.

November Term, 1927.

BE IT REMEMBERED, That on the 7th day of

November, 1927, there was duly filed in the District

Couii: of the United States for the District of Ore-

gon, a bill of complaint in words and figures as fol-

lows, to wit: [*3]

In the District Court of the United States in and

for the District of Oregon.

IN EQUITY—No. E.-8936.

CHARLES A. BURCKHARDT,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, PHIL METS-
CHAN, A. D. CHARLTON, E. S. COL-

LINS, CHAUNCEY McCORMICK, NATT
McDOUGALL, FREDERICK E. PIT-

TOCK, MARK SKINNER, CHARLES
H. STEWART, O. L. PRICE, EMERY
OLMSTEAD, JAMES E. TWOHY and

CHARLES A. MORDEN,
Respondents.

*Page-number appearing at the foot of page of original certified

Transcript of Kecord.



The Northwestern National Bank et al.

COMPLAINT.

(Filed Nov. Tth, 1927.)

To the Honorable Judges of the Above-entitled

Court, in Equity Sitting:

The complaint of Charles A. Burckhardt, a resi-

dent of the city of Seattle in the State of Washing-

ton and a citizen of said State of Washington, ex-

hibited against the above-named respondents, all

save Chauncey McCormick being residents and citi-

zens of the State of Oregon and the said Chauncey

McCormick a resident of the State of Illinois, doth

for cause of suit against the above-named respond-

ents respectfully set forth and show:

Par, 1. That Charles A. Burckhardt, above-

named complainant and a resident and citizen of

the State and District of Washingion in the city of

Seattle aforesaid, [4] is a citizen and resident

of a different state than any of the above-named

respondents and that there is a diversity of citizen-

ship existing between the complainant and all of the

respondents.

That Chauncey McCormick is a resident and citi-

zen of the State of Illinois.

That The Northwestern National Bank is an as-

sociation under the laws of the United States for

carrying on the business of banking under and pur-

suant to Revised Statutes, Section 5133 and all

related sections, defined and designated as Title 12

in United States Code Annotated, as enacted by

Congress June 28th and approved June 30, 1926,

and as existing in force December 7, 1925, and prior



4 Charles A. Burckhardt et al. vs,

thereto, with acts amendatory and supplemental

thereto and under and pursuant to the laws of the

United States in that behalf by Congress ordained

and enacted, and during all the times herein men-

tioned was doing business in the city of Portland

and State and District of Oregon and within the

jurisdiction of this Honorable Court.

That the respondents O. L. Price, A. D. Charlton,

E. S. Collins, Natt McDougall, Phil Metschan, Fred-

erick F. Pittock, Mark Skinner, Charles K. Spauld-

ing, Charles H. Stewart and James F. Twohy were

and are the directors of aforesaid The Northwestern

National Bank and still are and remain the direc-

tors, and all of them are and each of them is a

resident and citizen of the State of Oregon.

That Charles A. Morden was some time a director

of said Bank and is, together with O. L. Price,

trustee of the H. L. Pittock estate, and for part of

the time herein mentioned was sometime a director

of said Bank, and also is or lately was the president,

[5] treasurer and manager of Oregonian Publish-

ing Company, a composite part of said H. L. Pit-

tock estate, together with O. L. Price as his co-

tiiistee, and a resident and citizen of the State of

Oregon.

That Emery Olmstead was and continued to be

after the first of the year 1927 president and direc-

tor of said Bank, but on or about the 28th day of

February, 1927, resigned as president and director

thereof and the said O. L. Price succeeded him as

president of said Bank, having theretofore been
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and for some time past lately was chairman of the

board of directors of said Bank.

Par. 2. That the amount involved in this suit

exceeds the sum of three thousand dollars ($3,000.-

00), exclusive of interest and costs.

Par. 3. That the banking laws of the United

States, to wit. Section 5147 of the Revised Statutes

as amended by the Act of February 20, 1925, Chap-

ter 274, 43 Statutes 955, and now set forth as Sec-

tion 73 of Title 12 of United States Code Annotated,

and Section 93 of said Title 12 of said code derived

from the Act of June 3, 1864, and incorporated in

the Eevised Statutes as Section 5239, are part of

and involved with the subject matter of this suit.

Par. 4. That this suit is instituted, commenced

and prosecuted by the complainant Charles A.

Burckhardt as a stockholder of The Northwestern

National Bank upon [6] behalf of himself and

all other stockholders of said Bank for that said

Bank and its present directors as aforesaid are the

persons by and through whom the matters com-

plained about occurred, were occasioned and were

committed and for injuries to said Bank and to

its said stockholders by the acts of themselves, the

aforesaid directors, no one or any of them, nor said

Bank, will sue or cause to be sued nor bring to ac-

count any one of themselves as between themselves

and said Bank or for and on behalf of any stock-

holder the matters and things complained of herein,

although before the filing of this complaint demand

was made that they should correct and right the

wi'ongs herein suffered and that said Bank should
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proceed to enforce the duties and liabilities of said

directors herein complained about.

That this complainant was and is a holder of

capital stock or of shares of The Northwestern

National Bank during the time of the transactions

herein complained of and from and after the date

of the issuance of the certificate of stock the matters

and things complained of occurred down to and in-

clusive of the present time, and that this suit is not

a collusive one to confer in a court of the United

States jurisdiction of a case of which it would not

otherwise have cognizance.

That this complainant does not have any influence

or voice with other shareholders or directors nor

is he in any manner identified with said directors,

but all of the said above-named respondents and

said Bank are and were opposed during all the

times herein mentioned to the conduct of the busi-

ness of said Bank in a way and manner that would

and could have obviated the filing of this suit and

would and could have protected [7] the rights

of the minority shareholders and protected the prop-

erty and assets of said Bank, but upon the contrary

the majority of the stock held by said above-named

respondents, directors is wholly adverse to the

minority and to this complainant and bent upon

carrying out at all hazards the matters and things

herein complained about through absolute control,

through stock ownership by them, the said respond-

ents, as directors, so that they would and did not

respect any demand or request of this complainant

and each and every one of said respondents are and
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were antagonistic to the bringing of any suit and

that as stockholders their interests were in every

way and are antagonistic to the interests of this

complainant, whereby and wherein they attempt to

affirm the matters and things done and transacted

by them herein complained about, and moreover

said respondents and all of them, together with said

Bank, although having abdicated control and pos-

session of all assets and gone into liquidation as to

all matters, save and except such parts of them as

related to the interests of stockholders only and the

carrying out of such matters as said directors them-

selves wished to affirm, the aforesaid respondents

are thus using their position to the injury of this

complainant, to the injury of said Bank and to the

injury of minority stockholders as herein com-

plained about.

Par. 5. That O. L. Price as trustee of the H. L.

Pittock estate and Charles A. Morden as cotrustee

of the H. L. Pittock estate, and the said O. L. Price

always director and sometime chairman of the board

and lately during the [8] year 1927 president

of said Bank and the said Charles A. Morden him-

self at the time a director and a member of the

board of said Bank, are possessed and hold as trus-

tees of said H. L. Pittock estate seventy-six hundred

and ninety-six (7696) shares of the capital stock

of said Bank, in so far as this complainant can obtain

any infoimation and if it is otherwise or more, this

complainant craves that the records be shown there-

about, and that in addition thereto O. L. Price per-

sonally holds and has two hundred and ninety (290)
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shares, and that Frederick F. Pittock has and holds

one hundred (100) shares, and that Charles A.

Morden individually had or held fifty (50) shares,

but whether he holds them now this complainant

does not fully know, but this complainant says that

there are approximately eighty-two hundred and

eighty-six (8286) shares identified with the trustees

of the H. L. Pittock estate and under their domina-

tion and control, and if not now there lately was

during the time of the matters and things herein

complained of and just before the institution of this

suit such relationship of and between themselves

and with the other respondents above named that

with said eighty-two hundred and eighty-six (8286)

shares or thereabouts, coupled with some fifty (50)

shares held in the name of Edgar B. Piper, identi-

fied with the Oregonian Publishing Company, there

is somewhere and about not less than eighty-three

hundred and thirty-six (8336) shares under their

control alone, and this control and ownership of

shares of capital stock of said Bank, taken together

with the amounts of shares held and owned and

standing in the name of other respondents, to wit,

Charlton, Collins, McCormick, or Miami Corpora-

tion, whichever it is, controlled by McCormick, Mc-

Dougall, Olmstead, [9] Metschan, Spaulding,

Stewart and Twohy, so far as this complainant can

ascertain and become aware, comprehends an ad-

ditional thirty-seven hundred and fifty-one (3751)

shares, or more, giving to said respondents, direc-

tors, the entire and absolute control of said capital

stock and any stockholders' meeting, howsoever
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called, will be controlled and dominated by their

said stock and with their allied and confederated

interests to the exclusion of any right expressed or

to be expressed by this complainant or any other

minority stockholder; and this has been the fact

during all the times herein mentioned and still

exists as the fact.

Par. 6. That on or about the 25th day of June,

1918, the complainant was solicited to be and be-

come by the directors of said Bank a stockholder

and complainant was persuaded to purchase and

take two hundred and fifty (250) shares of the

capital stock of said The Northwestern National

Bank at a represented reasonable market value of

one hundred and twenty-five dollars ($125.00) per

share and this complainant paid to said Bank on

said date thirty-one thousand two hundred and fifty

dollars ($31,250.00) and received certificate No. 98

for said two hundred and fifty (250) shares and

has ever since and does now hold and own the same

;

That at the time complainant became such stock-

holder the said directors at and during the times of

their solicitation in said year 1918 for this complain-

ant to become a stockholder informed and stated to

complainant and represented to him that the condi-

tion of said Bank with H. L. Pittock then living as

president [10] and with the Pittock fortune and

the influence and prestige of his position and iden-

tification in the community, as well as the support

of the Oregonian and the Oregonian Publishing

Company, gave and made for said Bank an un-

equalled foundation and support in the commimity
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and that its financial condition was good and pros-

perous.

Par. 7. That all of the directors, respondents

above named, qualified and took the oath prescribed

by law aforesaid before entering upon their respec-

tive duties and responsibilities of their office and

promised and agreed with this complainant and

all other stockholders and with said Bank, so far

as the duty involved upon them or each of them,

diligently and honestly to administer and each of

them would diligently and honestly administer the

affairs of the said The Northwestern National Bank,

and that no one of them would and that they would

not knowingly violate or willmgiy permit to be

violated any of the provisions of the National Bank

Act aforesaid.

Par. 8. That from the time of the organization

of said Bank down to and inclusive of the 29th day

of March, 1927, the interest of H. L. Pittock in

his lifetime and those identified with him and the

trustees of the H. L. Pittock estate, to wit. Price and

Morden, and those identified with them of the

above-named directors, respondents as hereinbefore

set forth, were and continued to be the dominant

and controlling factor in said Bank and in and about

the conduct of its said business [11] and in the

selection and maintenance of the directors of said

Bank.

Par. 9. That said Bank commenced business

January 2, 1913, with a capital of $500,000.00 and a

surplus of $100,000.00 and continued with that ap-

parent capital and surplus until on or about the
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day of 19 , when its capital stock was

increased to $1,000,000.00 and its surplus to $200,-

000.00; and with that apparent capital and surplus

it continued down to and inclusive of the 2d day of

July, 1922, when it again increased its capital for

the third time to $2,000,000.00 with $400,000.00

surplus, and continued with this apparent capital

and surplus to and until the 30th day of March,

1927; but out of this last increase was taken up-

wards of three hundred to three hundred and fifty

thousand dollars contributed at the rate of $150.00

per share to be and was charged against and to re-

duce uncollectible items then due said Bank with

the knowledge, permission and by the act of said

respondent directors.

Par. 10. That some time between July 2, 1922,

and December 31, 1926, said respondent directors

of said Bank knowingly and willingly and with full

and complete knowledge and information in respect

of each specifically enumerated transaction set forth

in this paragraph, so far as complainant can now

set forth the same, the facts thereabout being all in

possession of said respondents, caused, required and

directed to be lost to said Bank in the said trans-

actions :

Item 1. Dufur Orchards Co., in the vicinity

[12] of Dufar, Oregon, $400,000.00

Item 2. A. O. Andersen & Co 185,000.00

Item 3. A. Rupert & Co 200,000.00

Item 4. Bankers Discount Corpora-

tion 150,000.00

Item 5. Phez Corporation 125,000 . 00
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Item 6. Rock Creek Ranch, some-

times known as the

Creath and Burke trans-

actions coupled with Port-

land Wool Warehouse. . . 75,000.00

Item 7. C. J. Smith, S. F. Wilson

and M. L. Jones, Olex. . . 150,000.00

Item 8. Davin Michellvi Sheep Co., 200,000.00

Item 9. G. E. Miller «fe Co 40,000.00

Item 10. D. M. Stuart, Timber Dealer 50,000.00

Item 11. Sam Nemiro, Clothier 30,000.00

Item 12. J. E. Wheeler 250,000.00

Item 13. McCormick Lumber Co 150,000.00

Item 14. Wheeler Timber Co 90,000.00

Item 15. W. E. Wheeler Estate.... 95,000.00

Item 16. Telegram Publishing Com-

pany 125,000.00

and this complainant cannot say and does not know

how much more because the facts are in the pos-

session of the respondents, but charges and says

that the records of said Bank will show substan-

tially as in this paragraph set forth, and that with

the knowledge and information and notice to each

of the directors thereabout, coupled with the fact

that in the fall of 1925 or thereabouts and since said

time, as well perhaps as prior thereto, the Examiner

of National Banks in and of the City of Portland,

the name of whom is to this complainant unknown,

required all of the Wheeler lines to be reduced upon

the ground that there was too much loaned by said

Bank to one person and said directors there and

then with knowledge of that fact agreed that the
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lines should be reduced, but nevertheless willfully

and knowingly violated [13] the requirements of

the Examiner, the requirements of the law and did

willfully and knowingly cause to be misapplied and

lost to said Bank thereby all of its current and

proper assets so that it was forced into liquidation

on or about the 30th of March, 1927, by said direc-

tors.

Par. 11. That part of the transactions set forth

in paragraph 10 hereof and indeed the Wheeler

transactions were of record when Charles A. Mor-

den, at the suggestion of O. L. Price, came to be

put upon the board of said Bank and was elected

a director of said Bank and at that time O. L.

Price was chairman of the board and he. Price,

then put Morden on the examining committee to-

gether with Metschan and Charlton, fellow direc-

tors, and they, Metschan, Charlton and Morden, as-

certained and knew of the condition of said Bank
and of said transactions and reported the same to the

board and to their fellow directors and all of the

directors, respondents, knew sufficient to put an or-

dinary and prudent business man upon inquiry as to

the actual status and relations of the affairs of said

Bank, but said directors wilfully and knowingly

failed and neglected to do or cause to be done any

of those things which ordinary prudent and care-

ful men similarly situated in business transactions

would do to save and prevent losses and wrong ad-

ministration of bank and financial affairs, and

upon ascertaining the status of said Bank and with-

out informing the stockholders and shareholders
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situated like this complainant, but suppressing and

keeping to themselves and among their fellow di-

rectors hereinabove named the said disclosed facts,

Morden demanded to be released as [14] a di-

rector and resigned as such and that his stock, to

wit, fifty (50) shares, be purchased for the sum of

sixty-two hundred and fifty dollars ($6,250.00) or

thereabouts so far as this complainant can allege

the fact to be on information and belief, and be-

lieving it to be creditable information does say on

such belief that the said Morden was succeeded on

said examining committee of said board of direc-

tors for said Bank by Charles K. Spaulding, one of

the directors, and thereafter Phil Metschan,

Charles K. Spaulding and A. D. Charlton, the last

of whom had been a director since the organization

of said Bank, constituted said Examining Commit-

tee for said board of directors, and they down to

and including the time when Morden left and re-

signed to the year 1927 made examinations and re-

ports of affairs of the Bank and reported to the

board of directors and advised and informed their

fellow directors of, in and about all of the same,

and did make one report to said directors which

was a confidential or private or secret report, origi-

nal of which was given to Mark Skinner, vice-presi-

dent, and copies to other officers and directors and

kept in the files of said Bank, whereas another and

different report was made to the District Bank Ex-

aminer and likewise to the Comptroller of the Cur-

rency of the United States in such way and man-

ner that the private report would show the real and
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true condition of said Bank, while the report to the

District Bank Examiner and Comptroller of the

Currency would show a favorable, but incorrect,

condition of said Bank, and that if said reports

were produced in this court this complainant

charges the}^ will show as herein alleged, and that

these directors hereinbefore named did during the

year 1926, did during the year 1925, and did dur-

ing [15] the year 1927, and for aught this com-

plainant knows many times prior thereto, suppress

and conceal and knowingly prevent share and stock-

holders, like this complainant and others not on

the board of directors likewise stockholders, and

officials of the United States Government in that

behalf given the privilege of law so as to know, the

real and actual condition of said Bank and its af-

fairs.

Par. 12. That in addition to said Examining

Committee there was an executive committee of

seven (7) directors and so far as this comj)lainant

can inform the Court there were meetings of the

whole board in each month and w^hen the whole

board met they approved the actions of the executive

committee and also of the Examining Committee,

and said whole board consisted of the respondents

named individually in the caption of this complaint,

and the Examining Committee reported to the

board every six months, and the executive commit-

tee during these periods consisted of O. L. Price

chairman and chairman of the board, A. D. Charl-

ton, Charles K. Spaulding, Phil Metschan, Fred-

erick F. Pittock, Mark Skinner and maybe some
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others, but at least those, and the complainant al-

leges that it should and probably did include Em-

ery Olmstead as one of the members of said execu-

tive committee, and in addition to the information

conveyed to said board of directors of said Bank

by its said committees there was an Examiner's re-

port made on or about the 26th day of November,

1926, directing that all slow and doubtful paper be

taken up and retired and a segregation of unde-

sirable assets amounting approximately to one

million five hundred thousand dollars [16] ($1,-

500,000.00) or thereabouts, with items directed to

come out of some seven hundred and fifty thousand

dollars ($750,000.00), with reductions required in

uncollectible credits of some five hundred thousand

dollars ($500,000.00), and that there should be im-

mediately retired some two hundred and fifty thou-

sand dollars ($250,000.00) of slow and doubtful

paper, and so far as this complainant can say and

allege each and every one of said respondents indi-

vidually named in the caption hereof as directors

of said Bank at said time knew and were familiar

with the aforesaid condition of said Bank and that

their acts and doings over and during the period

from the time of the increase of the capital stock

to $2,000.00 down to and inclusive of March 30,

1927, caused the liquidation of said Bank and it to

go out of business with consequent loss, damage

and liability to its stock and shareholders as herein

shall more fully appear.

Par. 13. That during all this time and between

said periods aforesaid said directors suppressed and
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concealed from this complainant and other share

and stockholders of said Bank other than them-

selves, the said directors, in the interest of whom
they were allied as aforesaid, all facts and circum-

stances connected with their transactions and with

said Bank and gave no information, know^ledge or

notice to said share or stockholders whereby they

might or could have protected themselves and their

credit in and about transactions with said Bank,

and such stockholders' meetings as were had were

always controlled and antagonistically manipulated

by those who were as hereinbefore alleged in pos-

session of the majority and nearly [17] two-thirds

of the stock and with the assistance of their friends

practically all of the stock except for a few minor-

ity stockholders like this complainant and there-

with in entire control of said Bank.

Par. 14. That in the year 1923 and notwithstand-

ing that at that time J. E. Wheeler, Wheeler Estate,

Wheeler Timber Company, Telegram Publishing

Company and other allied Wheeler interests were,

as far as this complainant can ascertain, indebted to

this Bank in the sum of approximately six hundred

thousand dollars ($600,000.00), and the said board

of directors of said Bank, the respondents above

named, and those acting with them at that time,

permitted and allowed, when they wilfully and

knowingly knew and had ascertained that said

Bank was then under consideration of being sold

and disposed of by O. L. Price, L. B. Menefee, R.

V. Jones and Guy M. Standifer, through stock con-

trol, to The United States National Bank, herein-
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after mentioned, in the city of Portland, Oregon,

unless as the}^, the said board, permitted and caused

and allowed to come about said J. E. Wheeler,

then so indebted to said Bank, should purchase or

arrange credit to purchase from the said Guy M.

Standifer, L. B. Menefee and E. V. Jones forty-

two hundred (4200) shares of the capital stock of

said Bank at one hundred and fifty dollars ($150.-

00) the share or a total of six hundred and thirty

thousand dollars ($630,000.00), and so far as this

complainant knows or can ascertain and so inform

the Court, this complainant causes your Honor to

know and be advised and informed that said O. L.

Price and his fellow directors connived, permitted,

allowed and acknowledged the purchase and the

arrangement of the credit [18] for purchase by

said J. E. Wheeler of all of said shares at said

price of one hundred and fifty dollars ($150.00) per

share, to wit, the said forty-two hmidred (4200)

shares, and ever since said time and now, so far

as this complainant knows, the said J. E. Wheeler

has been carrying said shares as share and stock-

holder of said Bank and some forty-seven hundred

(4700) shares thereof stand as shareholder in his

name, and if the records of said Bank are produced

and shown herein it will be and appear that the

transfers of said stock from said Menefee and

from said Jones and from said Standifer were so

made and have so remained from the time of such

transfer to the present time to the knowledge, no-

tice and information of aU of said directors of said

Bank, and this complainant doth thereabout charge
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and allege the fact to be that said directors per-

mitted the sale and transfer of said shares at one

hundred and fifty dollars ($150.00) a share with-

out regard to the interest of any other stockholder

or shareholder as to that time, and without regard

to the interests of this complainant, notwithstand-

ing the matters and things set forth in paragraph

9 hereof; and that each of these things happened,

occasioned and were done to the impairment of the

Bank's condition and the destruction of its capital

stock values by and with the knowledge, action, di-

rection and consent of said above-named directors,

respondents herein, as hereinafter alleged.

Par. 15. That during the years 1925 and 1926 and

in the course and practice of said Bank there was

kept a daily position or statement-book showing

each day's previous business wherein "ITEMS IN
TRANSIT" were treated as cash [19] and were

included in reserve calculation as against deposits

and each and every one of the directors named

herein, to wit, Charles K. Spaulding, Phil Met-

schan, A. D. Charlton, E. S. Collins, Chauncey Mc-

Cormic, Natt McDougall, Frederick F. Pittock,

Mark Skimier, Charles H. Stewart, O. L. Price,

Emery Olmstead, James F. Twohy and Charles A.

Morden, saw, knew what was in said Bank, read it

and understood what it meant and discussed the

amount of the same and were informed by the

Bank Examiners and by the Comptroller of the Cur-

rency, and particularly was O. L. Price, Charles

H. Stewart and Phil Metschan, who went to see the

Comptroller in the city of Washington, D. C, ad-
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vised and informed and thereby knew how large

the sums had been that had been charged off and

how stupendous were the transactions representing

the impairment of the Bank's assets and capital

and that the Comptroller advised and required that

a million dollars in cash be supplied and be taken

out of as, of and upon a plan through a holding

company or by the use of what is known as a liqui-

dating organization in connection with said Bank

so that the cash might be supplied for the slow and

doubtful items caused by the management of said

directors and said Bank put upon a current condi-

tion and that if this were done and the necessary

money contributed the said board of directors

would be authorized to pay dividends in the spring

of 1927, and thereupon said directors of said Bank
set about a proposal to raise seven hundred and

fifty thousand dollars ($750,000.00) by each stock-

holder putting up thirty-seven and 50/100 dollars

($37.50) based upon said twenty thousand (20,000)

shares, and seven hundred and fifty thousand dol-

lars ($750,000.00) to be bonded and retired [20]

making possible the reconstruction suggested by

the Comptroller, but said directors knowingly, will-

fully and intentionally failed and refused to comply

with the directions on request of said Comptroller

in that behalf, and nevertheless continued to accom-

modate the said J. E. Wheeler based upon his en-

dorsements with loans passed on by said directors

arising and during and continuing through the fall

of the year 1926 and into the year 1927 in violation

of the National Banking Act wherein it is provided
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that the total of such liabilities shall in no event

exceed thirty per cent of the capital stock of the

association, which \Yould have been not more than

six hundred thousand dollars ($600,000.00), to in-

crease and multiply to the sum of six hundred and

thirty-four thousand dollars ($634,000.00) or more,

so far as your complainant is informed and be-

lieves, including the Telegram Publishing Com-

pany for some $120,000.00, J. E. Wheeler individu-

ally for some $234,000.00, Wheeler Timber Com-

pany for some $95,000.00, W. E. Wheeler estate

for another $95,000.00 and W. M. Wheeler, by way

of acceptances, in the sum of $90,000.00 or over, all,

it is true, guaranteed by the said Wheeler, but

composing and comprising more than thirty per

cent of the capital stock of the association at that

time, and if there was included in the liability of

either company or firm the liabilities of the several

members thereof it will upon accounting and pro-

duction of records of said Bank and of said direc-

tors be and ajopear that the same exceeded at all

times the amounts allowed by law to the knowledge

of said directors and with the willful intent and

knowledge of said directors to impair, and they

did impair, the assets of said Bank. [21]

Par. 16. That on the turn of the year 1927, these

aforesaid directors, respondents above named, and

in the matters and things hereinbefore alleged con-

tinuing and still continuing to do and transact the

business of said Bank in said manner, allowed and

permitted the said Bank under their control and

direction to get into the financial difficulties so
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that it could not pay its depositors and exposed its

stockholders and shareholders to be and become lia-

ble over, including this complainant, to assessed

liabilities or to liabilities to undertaking banks, to

wit. The United States National Bank and the

Fii^t National Bank, both of the city of Portland,

by some time or in some manner to this complain-

ant unknown, and about February, 1927, leaving

the management and direction and the affairs of

said Bank entirely in the charge and management

of O. L. Price, having on or about the last of Feb-

ruary or the first of March, 1927, elected him presi-

dent, and notwithstanding that at or about that time

or in the month of February all of said directors

had before them plans and proposals upon which

had they acted they could have saved said Bank
and its assets and prevented its liquidation in this,

to wit:

First. That a plan was formulated whereby all

stockholders not consenting could have been paid

and retired and more than two-thirds were willing,

capable and ready and had signed up and executed

the plan so to do, that is to say, change said Bank
into State Bank and Trust Company with a capital

stock sufficient to preserve all of its assets, retire

all of its unbankable or disallowed items, and said

O. L. Price [22] and those acting with him
agreed to said plan, executed the preliminary paper
therefor and for the organization of said Bank in

said manner and said directors agreeing thereto

and the necessary amount of stock and money was
fully subscribed and complete, and yet the said
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Price and the said directors acting under his domi-

nance and control refused to carry out and accom-

plish the said plan and disregarded it entirely and

failed and neglected to observe the suggestions of

the Comptroller and Bank Examiner as to the ne-

cessities of the situation by so refusing,

—

Second. That at or about this time the Telegram

Publishing Company and some of the Wheeler in-

stitutions became involved in legal proceedings or

were threatened therewith and it was brought about

that J. E. Wheeler for the further security and

protection of said Bank was prevailed upon to turn

over and entirely divest himself of, for the full pro-

tection of the stockholders of said Bank and its de-

positors and this complainant, all of his properties,

including said Telegram and his interests in Cali-

fornia, Oregon and elsewhere, to the full payment

and satisfaction first of all of his indebtedness and

obligations to said Bank, but said directors, partic-

ularly Metschan, Collins and Price, refused to con-

sider or permit the paper known as the Telegram,

published by the Telegram Publishing Company,

to be sold or disposed of and refused to consider or

consent to the transfer by Wheeler of assets and

property sufficient to cover the whole transactions

of the said Wheeler and his companies with said

Bank and entirely disregard their aforesaid duties

as herein alleged to said Bank as said directors un-

der [23] their said several oaths and sat by and

did nothing, so far as this complainant is informed

and believes and therefore he alleges the fact to be,

until the Telegram Publishing Company virtually
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went into bankruptcy or was thereabout so to do

and Wheeler involved by the rejection of said direc-

tors and their said negligent act and doings in re-

fusing and failing as they then could have done to

take over all of the assets of said Wheeler, includ-

ing said paper, and save loss to said Bank,

And so it was that on or about the 2d day of

March, 1927, the officers and directors of The North-

western National Bank caused to be published on

the first page of the Morning Oregonian and given

out a statement as follows:

"The Northwestern National Bank announces

that the Pittock estate has acquired a larger

measure of interest and control in the bank

corporation. Associated with the Pittock es-

tate in ownership and operation of the bank

are Messrs. E. S. Collins, A. D. Charlton,

Chauncey McCormick, Natt McDougall, Phil

Metschan, Frederick F. Pittock, O. L. Price,

Mark Skinner, Charles K. Spaulding, Charles

H. Stewart and James F. Twohy, directors, all

well known in Portland and the northwest as

men of affairs.

O. L. Price has been elected president of

the bank and will have active charge of its busi-

ness. It will continue to serve the public as a

financial institution of first importance and

known responsibility."

pursuant to which the said named persons, who are

the same identical named persons herein named as

respondents and as directors of said bank, left the

said Price as president of said bank and director
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in virtual and sole management and charge thereof

and he, the said Price, with the connivance, consent

and willingness of said [24] board of directors

to abdicate its responsibilities and duties thereabout

caused to be made an agreement with the Portland

Clearing House and through it with The United

States National Bank and the First National Bank,

both of Portland, Oregon, wherein and whereby all

matters and things pertaining to the banking busi-

ness and the conduct of it in the city of Portland by

The Northwestern National Bank, without the con-

sent at that time of the necessary two-thirds under

the law of shareholders, including this complain-

ant, was lost and utterly destroyed and at the same

time the shareholders and stockholders of said The

Northwestern National Bank, including this com-

plainant, thereby subjected to each and every liabil-

ity to the undertaking banks that may have been or

could be said to have been created by the said Price

and those directors acting with and about him in

that matter, for that said Price and said directors

then and there permitted, to wit, in the month of

March, 1927, a run upon said bank, being fully ad-

vised and informed how they might have prevented

the same and how they could have taken steps to

have avoided the same, but they, the said Price and

his accompanying directors, although fully aware

and well advised and informed of the situation, re-

fused and failed to act or do anything to the preju-

dice and loss of this complainant and all other stock-

holders of said bank.

Par. 17. That said directors and Price with
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other officers of said bank during said times and in

the month of March, 1927, made some secret and

undisclosed agreement, placed in charge of and with

James B. Kerr and by him locked and kept or by

someone under his or their [25] direction in a

box or vault in Security Savings & Trust Company

in the city of Portland, Oregon, wherein and

whereby certain terms and conditions of transfer

to said underwriting banks, to wit. The United

States National Bank and the First National Bank

of Portland, Oregon, is set forth with the liabili-

ties and responsibilities involved involving the

share and stockholders of said bank, and this com-

plainant prays disclosure of said agreement so that

your Honor may be and become informed there-

about for that said agreement affects the present

doings of said directors undisclosed to the stock-

holders other than themselves, and affects the rights

of and state of said bank in which complainant as

shareholder and all other stockholders similarly

situated are interested.

Par. 18. That up to the time the bank closed in

March, 1927, the losses made by said directors, so

far as this complainant can specify, amounted to

more than two million dollars and impaired the

capital stock of said bank, and willfully depreci-

ated and intentionally destroyed the investment of

moneys of this com]3lainant therein made as afore-

said.

Par. 19. That up to the time said bank closed

its doors and its banking business was transferred

to the aforesaid named banks said directors, re-



The Northwestern National Bank et al. 27

spondents above named, did negligently, carelessly

and unlawfully disclose, give out and publish, and

were negligently, carelessly and unlawfully disclos-

ing, giving out and [26] publishing private rec-

ords and affairs to said competitive banks, to wit.

The United States National Bank and the First Na-

tional Bank, and to the directors of them the said

competitive banks in the city of Portland in such

way and manner as to expose, publish, announce

and disclose all of the internal affairs, the loans and

discounts, the transactions had and held of The

Northwestern National Bank so that in the months

of February and March, 1927, before said bank dis-

closed it, it became and was by said acts the object of

suspicion, rumor and belief, giving rise to that want

of confidence and there came about a want of con-

fidence from said cause in the public mind that im-

paired the credit, impaired the standing and im-

paired the worth and facilities of said bank as a

banking association, although if said directors had

done and performed their full duty to said bank and

its shareholders as required by the Bank Examiner

and Comptroller and had lived up to the promises

that they had made, no consequence would have be-

fallen said banking business, and this complainant

charges said directors and the aforesaid acts to be

the cause of the ruin, wreck and disaster to said

bank.

Par. 20. That this complainant is unable to

specify with more particularity and certainty or

definiteness the matters and things herein com-
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plained about at this time, but prays the disclosure

of, from and under the power and jurisdiction of

this Court of all the facts and circumstances for

that the records thereof and the transactions and

papers and documents in respect thereto are in

possession of the respondents and not [27] of

this complainant, and each and every one of said

respondents including said bank substantially know

in detail and at all times knew in detail of the mat-

ters herein charged and specified.

Par. 21. That defendant bank through Mark
Skinner, its vice-president, is now claiming against

this complainant that certain moneys now are pay-

able by this complainant to said bank notwithstand-

ing the wrong and injustice done to complainant

by said bank and by its said directors aforesaid, and

they and said bank and said Skinner are threaten-

ing and intending to enforce against complainant

payment of said moneys claimed payable, but if an

accounting were had between said bank, said direc-

tors and complainant, it would and will be found

that there is more in right, equity and justice pay-

able to complainant than to any or either of the re-

spondents herein; and that upon such accounting it

would be found and appear that said respondents

ought of right, justice and equity pay all such

amounts whatever as were wholly lost to sharehold-

ers of said bank including this complainant by their

actions and conduct aforesaid over and above any

just credit or offset whatever, and that against com-

plainant there is no sum or amount payable to said

bank or said directors for said bank or themselves



The Northwestern National Bank et al, 29

whatever for that comfjlainant signed no waivers

or agreements or ever became in any way a party

to the doings of said respondents or gave any con-

sent or assent whatever thereto. [28]

Par. 22. This complainant further charges that

the accounts in respect of the above-mentioned trans-

actions and dealings are still open and unsettled

and that if the accounts between complainant and

respondents were properly taken a considerable

balance would be coming from the respondents to

your complainant and that said accounts or account-

ing cannot be properly had or taken in any other

court but this wherein the respondents can make

a full and true discovery and disclosure of and con-

cerning all and singularly the transactions and mat-

ters aforesaid, so that an accounting may be taken

by and mider the direction and decree of this Hon-

orable Court of all dealings and transactions be-

tween this complainant and the said respondents;

that in equity and good conscience the respondents

should not be allowed to charge complainant with

any sums of money, but that on the contrary the

respondents ought to be charged in equity with all

benefit and advantage wrongfully derived or com-

prised in the losses hereinabove alleged as against

this complainant and to specify and show all of

the same, your complainant being ready and willing

to submit if it should be found to the contrary to

pay any balance that might be properly, equitably

and justly by this Court in consonance of its course

and practice found to be due if an}^ if it should

be over and above the amount lost to complainant
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as hereinbefore alleged in the acts, doings and

transactions of said respondents; that in the mean-

time the respondents and all of them should be

restrained and enjoined by an injunction of this

Honorable [29] Court from the continuance, ac-

complishment, execution or carrying out the wrong-

ful and improper acts entered into and carried on

as aforesaid and as herein specified and described,

and from in any manner proceeding against your

complainant or doing otherwise than to submit

themselves to and unto this Court as by due process

in equity they should account.

Par. 23. Forasmuch as said bank and said re-

spective respondents, directors, will not call to ac-

count nor sue or prosecute for the many causes,

acts and things herein complained about by or

among themselves injuring said bank, or call each

other to account in behalf of said bank and its

shareholders and this complainant and of all other

stockholders of said bank, this complainant is

remediless in the premises, all things considered,

and wholly without adequate or any remedy,

speedy, sufficient or complete at law in this or any

other court or anywhere, as now and during all of

said times the above-named respective respondents

are in full possession, control and domination of the

remaining affairs and/or property or whatever it

may be of said bank or of said association or bank

and are claiming the right to continue to conduct

the same agreeable to their own interests, their own
resolves, and in perpetuation of the injustice, wrong,

and the losses hereinbefore recited ; and without the
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intervention and exercise of the jurisdiction of this

Honorable Court in equity according to its due and

proper course and practice in such cases complain-

ant cannot have or [30] obtain, nor can all other

stockholders have or obtain any competent, com-

plete, speedy, sufficient or adequate relief whatever,

and if said respective respondents continue or are

allowed to continue as they are now doing and con-

tinuing to do in the exercise of the corporate pow-

ers vested in said banking association, complainant

and all other stockholders may and in all likelihood

will lose their entire investment and be and become

subjected to liability as hereinbefore set forth be-

yond and over to the aforesaid undertaking banks

unless said respective respondents are restrained,

enjoined and prevented from continuing their care-

less, neglectful, wrongful and undutiful financial

career aforesaid.

WHEREFORE, complainant prays your Honors

to consider and pronounce upon the premises afore-

said, to require the account to be made and stated,

to restrain and enjoin the respondents from fur-

ther acts, doings or proceedings by themselves,

their agents, servants, attorneys or emploj^ees of and

from any act whatever to the prejudice of this com-

plainant or any other stockholder and to desist from

the acts, doings and matters herein complained about

or any furtherance or further acts in or about the

same or in pursuance thereof and wholly to refrain

and desist from any matter or thing whatever in

pursuance or furtherance of the matters complained

about, and that this Court hear and determine the
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facts herein and decide and adjudge whether and

to what extent and whom shall be held and adjudged

liable and responsible for the losses and impair-

ment sustained by complainant and all other stock-

holders of said bank; [31]

That the said respondents may set forth a list or

schedule and description of every deed, book, ac-

count, letter, paper or writing relating to the mat-

ters aforesaid, or any of them, or wherein or where-

upon there is any note, memorandum, or writing

relating in any manner thereto, which now are, or

ever were in their, or either and which of their, X30S-

session, or power, and may particularly describe

which thereof now are in their, or either and which

of their, possession or power, and may deposit the

same with the Clerk of this Court for the usual

purposes, and otherwise that the said respondents

may account for such as are not in their possession

or power;

And may it please your Honors to grant unto your

orator a writ of subpoena, issuing out of and under

the seal of this Honorable Court, to be directed to

the said respondents, commanding them and each

of them, on a day certain and under a certain pen-

alty, in the said writ to be inserted, personally to

be and appear before your Honors in this Honor-

able Court, and then and there full, true and per-

fect answer make, to all and singular the premises,

and further, to stand, to perform and abide such

further orders, direction and decree therein, as to

your Honors shall seem meet and shall be agree-

able to equity and good conscience;
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And that complainant have such further, differ-

ent, other, additional and also general relief and

decree as may be in accordance with the facts and

proof in equity cases according to the course and

practice of this Honorable Court, with costs.

CHARLES A. BURKHARDT.
CHARLES A. BURKHARDT,

Complainant.

W. C. BRISTOL.
W. C. BRISTOL,

Solicitor and Attorney. [32]

United States of America,

State and District of Oregon,

County of Multnomah,—ss.

I, the undersigned, Charles A. Burckhardt, being

first duly sworn on oath depose and say: That I

am a resident and citizen of the city of Seattle, in

the State of Washington; that I am the complain-

ant named and described in the foregoing bill of

complaint; that I know the contents thereof and as

to all the matters of fact therein stated I believe

the same to be in all respects true, and as to all

matters therein stated on information and belief

so far as the knowledge of this complainant in ac-

quiring said information and belief goes or was had

or is possessed, the facts so stated on information

and belief are from reliable sources and true as I

believe; that the matters and things set forth in

said bill of complaint are largely in possession of the

respondents themselves and that this complainant

verily believes the matters and things set forth are
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the true state of facts in every respect so far as they

have come in anywise to the knowledge of this com-

plainant, and that upon proper order of this Court

if the respondents are required to disclose and an-

swer make it will be and appear that the facts stated

are in accordance with the records and transactions

that are prayed to be deposited in this court as part

of this bill of complaint as set forth in the prayer

thereof.

CHARLES A. BURCKHARDT.

Subscribed and sworn to before me this 1st day

of November, 1927.

[Seal] L. B. BROWN,
Notary Public for Oregon.

My commission expires March 7, 1930.

Filed November 7, 1927. [33]

AND AFTERWARDS, to wit, on the 30th day of

November, 1927, there was duly filed in said

court, a motion of defendant Chauncey Mc-

Cormick to quash service of subpoena ad re-

spondendum and affidavit in support thereof, in

words and figures as follows, to wit : [34]

[Title of Court and Cause.]

MOTION TO QUASH SERVICE OF SUB-
POENA AND TO DISMISS THE SUIT AS
TO THE DEFENDANT CHAUNCEY Mc-
CORMICK.

Now comes Chauncey McCormick, named as one
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of the defendants in the above-entitled suit, and

enters bis appearance tberein specially for tbe

purpose of tbis motion and not otherwise, and

moves for an order setting aside the alleged service

of subpoena and complaint upon tbis defendant and

dismissing tbe suit as to this defendant upon the

ground and for tbe reason that the Court has no

jurisdiction and that tbis suit is not a suit of local

nature and tbis defendant cannot be sued therein

in tbe District of Oregon for that this defendant is

a citizen, resident and inhabitant of tbe Northern

District of Illinois, Eastern Division at Chicago,

Illinois, and not of the District of Oregon. This

motion is based upon tbe records and files of tbe

[35] court in tbis suit and upon tbe affidavit of

J. G. Fleck hereto attached.

CAREY & KERR and

CHARLES A. HART,
Attorneys for Defendant Cbauncey McCormick

Appearing Specially for tbe Purpose of This

Motion. [36]

AFFIDAVIT OF J. G. FLECK.

State of Oregon,

County of Multnomah,—ss.

I, J. G. Fleck, being first duly sworn, on oath,

say that I know Cbauncey McCormick named as

one of the defendants in the above-entitled suit and

have been well acquainted with him for several

years past. I know that be resides in the city of

Chicago, Illinois, and is a citizen of that state. He
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lias never resided within the district or state of

Oregon and is not a citizen of that state.

J. G. FLECK.

Subscribed and sworn to before me this 30th day

of November, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931. [37]

District of Oregon,

County of Multnomah,—ss.

Due service of the within motion is hereby ac-

cepted in Multnomah County, Oregon, this

day of November, 1927, by receiving a copy thereof,

duly certified to as such by Charles H. Carey, of

attorneys for defendants.

W. C. BRISTOL,
By F. E. ORIOSBY,
Attorney for Plaintiff.

Filed November 30, 1927. [38]

AND AFTERWARDS, to wit, on the 17th day of

December, 1927, there was duly filed in said

court, an answer of defendants. Northwestern

National Bank, A. D. Charlton, E. S. Collins,

Natt McDougall, Frederick F. Pittock, Mark
Skinner, Charles H. Stewart, O. L. Price and

James F. Twohy, in words and figures as fol-

lows, to wit: [39]
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[Title of Court and Cause.]

ANSWER OF DEFENDANTS, THE NORTH-
WESTERN NATIONAL BANK, A. D.

CHARLTON, E. S. COLLINS, NATT Mc-

DOUGALL, FREDERICK F. PITTOCK,
MARK SKINNER, CHARLES H. STEW-
ART, O. L. PRICE and JAMES F. TWOHY.

Now come the defendants. The Northwestern

National Bank, A. D. Charlton, E. S. Collins, Natt

McDougall, Frederick F. Pittock, Mark Skinner,

Charles H. Stewart, O. L. Price and James F.

Twohy, and each severally and not jointly answer-

ing the bill of complaint herein, do say:

1.

These defendants admit that complainant, Charles

A. Burckhardt, is a citizen and resident of the State

of Washington.

Defendant Chauncey McCormick is a resident

and citizen of the State of Illinois.

Defendant The Northwestern National Bank is a

national banking association organized under the

banking laws of the United States and doing busi-

ness in the City of Portland, Oregon. [40]

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Frederick

F. Pittock, Mark Skinner, Charles K. Spaulding,

Charles H. Stewart and James F. Twohy are and

for a number of years last past have been directors

of defendant The Northwestern National Bank, and

each was and is a citizen and resident of Oregon.
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Defendant Charles A. Morden is a citizen and

resident of Oregon, and he was at one time a di-

rector of defendant The Northwestern National

Bank.

It is true that defendants O. L. Price and Charles

A. Morden are trustees under the last will and tes-

tament of Henry L. Pittock, deceased, and that

defendant Charles A. Morden is an officer of Ore-

gonian Publishing Company, a corporation, but

these defendants aver that neither of said facts is in

any respect pertinent or material to any issue

herein. These defendants believe that the refer-

ence to said facts in complainant's bill is for some

ulterior purpose and constitutes impertinence and

these defendants pray that it be stricken from the

bill.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of defendant Bank.

On that day he was succeeded as such president by

defendant 0. L. Price, who theretofore had been

chairman of the board of directors of defendant

Bank.

2.

These defendants are unable to determine from
the bill of complaint herein, what amount, if any, is

involved in this suit; and they leave complainant

to his proof of the allegation that a sum in excess

of $3,000.00 is involved. [41]

3.

These defendants are unable to determine from
the bill of complaint herein whether the banking

statutes referred to in paragraph 3 of the bill are,
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as there asserted, a part of and involved with the

subject matter of this suit, and leave complainant to

his proof of that allegation.

4.

It is not the fact that any wrongs have been

committed against the defendant Bank for which

these defendants, who are directors, have at any

time been unwilling to seek redress. On the con-

trary, these defendants, and each of them, at all

times have been ready and willing, and now are

ready and walling to sue and to call to account any

and all persons or parties in any manner responsible

for wrongs to defendant Bank.

It is not the fact that before the filing of the bill

of complaint herein any demand was made upon

defendant Bank or upon these individual defend-

ants as its directors, to correct or right the matters

referred to as wrongs in the bill of complaint; on

the contrary, neither complainant, nor any other

stockholder of defendant Bank has at any time

made any complaint, charge, or statement to de-

fendant Bank or any of its directors, that any such

alleged wrongs had been suffered; nor has com-

plainant or any other stockholder ever demanded

or requested that any step of any kind be taken to

redress such supposed wrongs or to enforce any

duties or liabilities of these individual defendants as

directors of defendant Bank.

Complainant is, and for a number of years last

past has been, a stockholder of defendant Bank, but

these defendants aver that complainant has at all

times enjoyed each and all of the rights vested in
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him as stockholder. The allegations [42] that

these individual defendants through majority con-

trol of stock were adverse or antagonistic to com-

plainant, or any other stockholder, and were or are

attempting through such control to carry out a plan

to injure defendant Bank and its minority stock-

holders, and each and all of the statements and

insinuations of the last subparagraph of Paragraph

4 of the bill of complaint, are without any founda-

tion in fact and are wholly false and untrue.

5.

These defendants deny that at any time in the

entire history of defendant Bank there ever existed

any such combination between these individual de-

fendants for the control of the stock of defendant

Bank as is alleged in Paragraph 5 of the bill of

complaint. It is true that the Estate of Henry L.

Pittock, of which defendants O. L. Price and

Charles A. Morden are trustees, is and for several

years last past has been the owner of 7,696 shares

out of the total 20,000 shares of stock outstanding,

and that defendant O. L. Price individually owns

290 shares and that other individuals and corpora-

tions own and hold shares of stock substantially to

the number stated in Paragraph 5 of the bill of

complaint, except that defendant Charles A. Mor-

den has not been the owner of any shares of stock

in defendant Bank since the year 1922. But no

combination or confederation for the domination

through control of a majority of the stock of de-

fendant Bank has ever existed between these indi-

vidual defendants or any of them, or between them
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or any of them and Edgar B. Piper or the Miami

Corporation or any other stockholder. The allega-

tions of Paragraph 5 of the bill of complaint with

respect to such [43] combination and control are

without foundation in fact and are wholly false and

untrue.

6.

Complainant, Charles A. Burckhardt, became a

stockholder of defendant Bank on July 29, 1918,

by the acquisition of 250 shares.

The allegations of Paragraph 6 of the bill of com-

plaint to the effect that representations were made

to induce complainant to acquire stock in defend-

ant Bank are not pertinent or material to any issue

herein, and these defendants pray that these allega-

tions may be stricken from the bill of complaint.

If an answer thereto be required, these defendants

say that none of them solicited complainant to ac-

quire stock in defendant Bank, or made any repre-

sentation to complainant, of the kind alleged, or

otherwise, to induce him to become a stockholder.

7.

The directors of defendant Bank, including these

individual defendants, took the oath of office pre-

scribed by law before entering upon the perform-

ance of their duties as such directors; and these

individual defendants do severally say that they

have in no manner violated said oath of office but

that on the contrary they have faithfully and hon-

estly assumed and performed the duties and obli-

gations of their offices as such directors respec-

tively.



42 Charles A. Burchliardt et al. vs.

8.

It is not the fact that Henry L. Pittock in his

lifetime, and the trustees of his estate after his

death, and any other persons or interests identified

with them, dominated or [44] controlled defend-

ant Bank from its organization down to March 29,

1927, or at any time. No such combination for

control ever existed, as these defendants have

pointed out in their answer to Paragraph 5 of the

bill of complaint. Henry L. Pittock in his life-

time, and the trustees of his estate after his death,

at no time have exercised or attempted to exercise

in and about the affairs of defendant Bank any

other or greater rights than those lawfully vested

in them as owners of stock of defendant Bank.

9.

Increases of capital and surplus of defendant

Bank were made in substantially the amounts and

at about the times stated in Paragraph 9 of the bill

of complaint. It is true also, although the fact is

not pertinent or material to any issue herein, that

at the time the capital was increased to $2,000,000 in

1922, the stockholders of defendant Bank, in order

to strengthen its position and to offset inevitable

and unavoidable losses due to the sudden deflation

of values following the termination of the World
War, also voluntarily paid in the sum of $500,000,

$350,000 of which was credited to the earnings ac-

count, the remainder, $150,000, going to surplus,

thereby increasing the surplus account from $250,-

000 to $400,000.
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10.

These defendants are unable to determine the

exact nature of the charge made against them in

Paragraph 10 of the bill of complaint. They deny

specifically that they or any of them in any manner

or to any extent whatsoever, caused, required or

directed to be lost the sums listed in said para-

graph [45] or any sum, or any assets of said

Bank.

Each of the persons and corporations listed in

said paragaraph is indebted to defendant Bank and

in some instances a portion of such indebtedness has

been charged to profit and loss. But in each case,

excepting the case of McCormick Lumber Co., the

indebtedness is the result of inability on the part

of the borrowers to repay when due loans made in

the ordinary course of business at times and under

circumstances such that these individual defend-

ants and the officers of defendant Bank were in

no manner at fault in the extension of credit. In

large part these loans were made prior to the year

1920, to borrowers then financially responsible and

in most instances supported by collateral entirely

adequate at the time in value, and the inability of

the borrowers to repay the loans when due resulted

from the sudden and unexpected drop in merchan-

dise and other values following the cessation of the

World War. Since that time the officers of de-

fendant Bank have been active and diligent in their

efforts to collect said loans and substantial recov-

eries have been made and are still being made.

All loans made by defendant Bank to McCormick
Lumber Company have been paid in full. The in-
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debtedness now owing by said Lumber Company is

the result of the acceptance by defendant Bank for

credit to the account of the McCormick Lumber

Company of certain checks and drafts, payment of

which was later refused by the drawers. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of any of these

individual defendants and none of said defendants

had any notice thereof or any opportunity whatever

of preventing such crediting of checks and drafts,

and none of [46] said defendants is in any re-

spect chargeable with negligence or fault in respect

thereto.

It is not a fact that defendants in 1925 or at

any time failed, neglected or refused to comply

v»7ith any direction of any Bank Examiner or other

representative of the Comptroller of the Currency

to reduce the line of credit granted to J. E. Wheeler

or to any companies in which he was interested.

j.\\\ present indebtedness due from said Wheeler,

Wheeler Timber Company, Wheeler Estate and

Telegram Publishing Company, is the result of

loans made several years prior to 1925 upon a

sufficient showing of financial worth and supported

in large part by adequate guaranties and/or col-

lateral. Renewals of said loans were made from

time to time when the borrowers were unable to

pay at maturity, but it is not true that the Ex-

aminer of National Banlvs requested the so-called

Wheeler lines to be reduced because too much was

loaned to one person, and such renewals were never

granted to disobedience to any direction or against
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the advice of any Baiik Examiner or other repre-

sentative of the Comptroller of the Currency.

Further answering Paragraph 10 of the bill of

complaint these defendants say that the loans made
to the persons and corporations listed in Para-

graph 10 of the bill of complaint resulted from ex-

tensions of credit granted to said borrowers prior

to the year 1923. At each annual meeting of the

stockholders of defendant Bank from the year 1919

down to and including the year 1927, with the ex-

ception of the year 1924, complainant was repre-

sented in person or by proxy, and at each of such

annual meetings reports showing the acts of the

directors for the years preceding the respective an-

nual meetings were placed before the meeting and

resolutions duly and regularly [47] adopted ratify-

ing and approving the acts of the directors in such

I)receding years respectively. At the annual meet-

ing for the year 1920, held January 30 in that year,

Complainant attended in person and personally

offered the resolution which was thereupon ado]3ted

approving the acts of the directors in the preceding

year. Complainant therefore should be and is

estopped from making any complaint of the actions

of these individual defendants, who were directors,

in extending credit to the persons and corporations

listed in Paragraph 10 of the bill of complaint.

Further answering Paragraph 10 of the bill of

complaint the defendants E. S. Collins, James

Twohy, Charles H. Stewart and Mark Skinner

severally say

:

Defendant Collins became a director of defendant
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Bank on September 25, 1923; defendant Twohy on

August 31, 1922; defendant Stewart on June 20,

1922, and defendant Skinner on January 10, 1922.

If complainant's bill is intended as a charge that

losses were made in the amounts stated in Para-

graph 10 because of improper loans, these last-

named defendants say that they were not directors

when the loans were made and the loss resulting

therefrom, if any, accrued before they assumed

office; and since their respective assumption of

office no act or omission on their part or on the

part of any of them has increased or affected the

amount of loss, if any, attributable to such loans.

11.

The allegations of Paragraph 11 of the bill of

complaint are wholly untrue. Defendant Charles

A. Morden was elected a director of defendant

Bank on January 11, 1921, and [48] served as

such director until August 31, 1922, when he re-

signed, having sold his stock for a valuable con-

sideration to defendant Mark Skinner. Defendant

Morden served as a member of the Examining Com-

mittee from the time of his election as a director

until the end of the year 1921 only. During this

period the Examining Committee made regular re-

Xjorts to the directors and such reports were regu-

larly spread upon the minutes of the meetings of the

board of directors. But it is not the fact that said

reports, or any of them, showed any condition of

wrong administration or impending losses or any

condition in the affairs of the defendant Bank re-

quiring action by the directors to avoid loss. Dur-
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ing this period and at all times the directors met

regularly and carefully reviewed the reports of the

Examining Committee and took such action in

respect thereto as in the exercise of sound judgment

seemed necessary. No reports were suppressed

and nothing in the condition of the Bank as ever

kept from the stockholders, and it is wholly untrue

that defendant Morden resigned as director because

of any such undisclosed condition in the affairs of

the Bank.

It is wholly false and untrue that at any time

during the existence of the defendant Bank its Ex-

amining Committee made any report which would

show a favorable but incorrect condition of the

Bank or any report which showed any condition of

said Bank except the true condition thereof as said

Examining Committee found and believed to exist

find attempted to disclose by its reports. All re-

ports of the Examining Committee were made to

the board of directors of the Bank only and were

thereupon placed with the minutes of the meetings

of the directors, at which said reports were [49]

received, and thereupon all of said rejDorts became

available for examination by all stockholders of the

Bank and by the District Bank Examiner and any

other representative of the Comptroller of Cur-

rency. All reports of the Examining Committee

remained at all times and now remain in the minutes

of the directors' meetings and were in fact read and

their contents known to and understood by the Dis-

trict Bank Examiner, and could have been read

and their contents known to and understood by
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any stockholder of the Bank or any representative

01 the Comptroller of the Currency.

It is untrue that the Examining Committee ever

made a confidential, private or secret report, or

any report, to Mark Skinner, vice-president, or to

other officers or directors of the Bank, which showed

any condition different from that disclosed by any

report made to the District Bank Examiner, or

to the Comptroller of the Currency, but whether

the Comptroller of the Currency in person received

copies of all reports made by the Examining Com-

mittee to the board of directors, defendants cannot

say, although they aver that copies of such reports

of the Examining Committee were sent to the

Comptroller of the Currency whenever requested.

12.

These defendants are unable to determine what is

attempted to be alleged in Paragraph 12 of the bill

of complaint. Pursuant to the requirements of the

by-laws of defendant Bank there was at all times an

executive committee consisting of a majority of the

board of directors, which committee met weekly

and passed on applications for credit and kept fully

informed in regard to the purchase and sales of

securities, loans on collateral, discounts and other

business activities [50] of defendant Bank.

Regular monthly monthly meeting of the board of

directors were held at which the minutes of meetings

of the executive committee were regularly read and

submitted for approval.

There was also maintained at all times, in ac-

cordance with the by-laws of defendant Bank, an
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examining committee whose duty it was to investi-

gate the affairs and business of defendant Bank
twice in each year, and said committee during all of

said times carefully investigated the affairs of de-

fendant Bank and rei3orted the results of such in-

vestigations to the board of directors; and these

defendants allege that throughout the period men-

tioned in the comj^laint every effort was made by

these defendants to supervise and manage the af-

fairs and business of defendant Bank faithfully

and honestly.

On October 22, 1926, the Chief National Bank Ex-

aminer of the Twelfth Federal Reserve District ad-

vised defendant Bank by letter of the result of an ex-

amination of its assets and stated that it would be

necessary to provide additional funds to the amount

of not less than $1,000,000 in order that nonproduc-

ing assets in this total could be eliminated. There-

after these defendants, acting with the approval of

said Bank Examiner, imdertook the organization of

a corporation capitalized at $1,500,000, one-half

thereof to be provided by the stockholders of de-

fendant Bank, each stockholder subscribing $37.50

for each share of bank stock held by him, said new

corporation to purchase and take over from de-

fendant Bank nonpurchasing or "frozen" assets,

as described in the report of said Bank Examiner.

These defendants made every effort to consummate

said plan but were unable to do so. But thereafter,

following a further examination by said Bank Ex-

aminer, these [51] defendants determined that it

was necessary to le^^ a full 100% assessment upon
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the stockholders of defendant Bank, whereupon

certain stockholders, including the Estate of Henry
L. Pittock, holding 7,696 shares, undertook and

agreed to purchase and pay the assessment upon

any and all stock sold for failure to pay the assess-

ment, and in furtherance of said agreement said

stockholders advanced the sum of $1,000,000, and in

addition guaranteed the payment of an additional

sum of $1,000,000, in order to insure payment to the

Bank of the full amount to accrue from said 100%
assessment.

The allegation that acts or omissions of these in-

dividual defendants as directors from the time of

the last increase in capital stock down to March 30,

1^^27, caused the defendant Bank to go into liquida-

tion is without foundation in fact. Except as here-

inabove in this answer to Paragraph 12 admitted,

these defendants specifically deny each and every

allegation of said Paragraph 12.

13.

It is not the fact that at any time these individual

defendants as directors of defendant Bank sup-

pressed or concealed from stockholders any in-

formation regarding the condition of the Bank and

it is not true that stockholders ' meetings were in any

respect manipulated or controlled. No such com-

bination among stockholders as is alleged in Para-

graph 13 of the bill existed or ever was exercised

to control any action at stockholders' meetings, and

during the entire history of defendant Bank the

lights of minority stockholders in and about the

administration of the affairs of defendant Bank
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were never in any degree impaired or restricted.

[52]

14.

The allegations of Paragraph 14 of the bill of

complaint are entirely incorrect and untrue. None

of these defendants participated in any way in the

acquisition of stock in defendant Bank by J. E.

Wheeler, or aided him in any particular in se-

curing credit for, or in the financing of his purchase

of said stock. On the contrary, said purchase by

J. E. Wheeler of stock theretofore owned by Guy
M. Standifer, L. B. Menefee and R. V. Jones was

consummated without the knowledge or consent of

any of these defendants.

15.

The allegations of Paragraph 15 of the bill of

complaint are wholly incorrect and untrue. These

individual defendants were fully aware in 1925 and

1926 of the extent to which the assets of defendant

Bank were nonproductive or frozen, and at all

times during said years, and during the preceding

years, had striven faithfully and honestly to con-

vert said frozen assets into bankable productive

commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of the

Currency and requested him to have an examination

made of the condition of the Bank so that with

the approval of the Comptroller, or his repre-

sentative, steps could be taken for the elimination

of all nonproductive or frozen assets. Thereafter
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such an examination was made and other confer-

ences were held with the Chief Bank Examiner of

the Twelfth Federal Reserve District and the Comp-

troller, and thereafter and in December, 1926, wath

the api3roval of the Chief Bank Examiner and the

Comptroller, defendant Bank and its [53] di-

rectors determined to organize a corporation with a

capital of $1,500,000, one-half thereof to be pro-

vided by the stockholders of defendant Bank, each

stockholder subscribing $37.50 for each share of

bank stock held by him, said new corporation to

purchase and take over from defendant Bank non-

producing or frozen assets as designated in the

reports of the Chief Bank Examiner.

These defendants made every effort to consum-

mate said plan but were unable to do so; and when

it was ascertained that said plan could not be suc-

cessfully carried through, these defendants de-

termined that it would be necessary to levy a full

100% assessment upon the stockholders of defend-

ant Bank, whereupon certain stockholders, includ-

ing the Estate of Henry L. Pittock, holding 7,696

shares, undertook and agreed to purchase and pay

the assessment upon any and all stock sold for

failure to pay the assessment, and in further-

ance of said agreement said stockholders advanced

the sum of $1,000,000, and in addition guaranteed

the payment of an additional sum of $1,000,000, in

order to insure payment to the Bank of the full

amount to accrue from said 100% assessment.

These defendants at no time failed or refused to

comply with any direction or request of the Comp-
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troller of the Currency. On the contrary, they at

all times worked in co-operation with him, and he

with them, in the effort to formulate and carry out a

plan for the elimination of all nonproducing or

frozen assets.

It is the fact that during the fall of 1926, or

into the year 1927, as alleged in Paragraph 15 of the

bill of complaint, any further loans were made or

credit extended to J. E. Wheeler, either directly or

upon his endorsement. On [54] the contrary,

these individual defendants, for a long time prior

thereto, were endeavoring in every way within their

power as directors, to secure the retirement, in part

at least, of the indebtedness owing by said J. E.

Wheeler, and the companies in which he was inter-

ested.

No loans in excess of the amounts permitted by

law were ever made by these defendants to J. E.

Wheeler or to companies in which he was interested

or to any other persons, tirms, or corporations.

16.

The allegations of Paragraph 16 of the bill of

complaint are wholly incorrect and untrue. De-

fendant Bank was never in a condition such that it

was unable to pay its depositors upon demand until

on March 28, 1927, a run upon the Bank occurred.

Whereupon, defendant Bank, in order to insure

full and immediate payment of all depositors on de-

mand, entered into a contract with the United

States National Bank and First National Bank of

Portland under the terms of which said two Banks
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agreed to advance and loan to defendant Bank all

moneys necessary to enable defendant Bank to

pay its depositors on demand, defendant Bank pledg-

ing to said two Banks all of its assets as collateral

to said loan and in addition certain of its stock-

holders, including the Estate of Henry L. Pittock,

individually guaranteeing repayment of said loan;

and thereupon defendant Bank began liquidation

of its assets in order to effect the pajnuent of said

loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank

was left entirely to defendant Price, or that these

individual defendants [55] in any respect, or to

any degree, delegated any of their duties as di-

rectors to the president of the Bank, or to anyone

else. And it is not true that in February, 1927, or

in March, 1927, or at any other time, these indi-

vidual defendants, as directors, by the adoption

of any plans or proposals before them could have

avoided the condition which made necessary in their

judgment the agreement with the United States Na-

tional Banlv and First National Bank of Portland

and the liquidation as hereinabove described. As

to the supposed plans or proposals referred to in

Paragraph 16 of the bill of complaint, these defend-

ants say:

First. No plan for the reorganization of de-

fendant Bank as a state bank and trust company

was ever developed or perfected so that it was pos-

sible of accomplishment. Such a plan was at one
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time suggested during the conferences with the

Chief Bank Examiner hereinabove referred to, but

it was rejected by defendant Bank and the Chief

Bank Examiner in favor of the plan for transfer-

ring the frozen assets to a corporation to be or-

ganized with capital furnished by the stockholders

of defendant Bank.

Second. So far as these defendants have ever

been advised, J. E. Wheeler was never willing to

turn over his assets for the protection of defend-

ant Bank, or for the benefit of his creditors, until

long after the closing of defendant Bank, although

at one time said Wheeler made an indefinite pro-

posal for an assignment provided defendant Bank
would advance large additional sums of money.

Certainly none of these defendants deterred or in

any way prevented or dissuaded said Wheeler from

any such transfer of assets, but, on the contrary,

were at all times anxious and willing and often de-

manded that said Wheeler should liquidate his

property and assets in any way possible so that his

indebtedness to defendant Bank might be paid.

[56]

Further answering Paragraph 16 of the bill of

complaint these defendants admit that the officers

and directors of defendant Bank caused to be pub-

lished, on March 2, 1927, the announcement quoted

on page 22 of the bill, but it is not true that the

directors of the Bank left the sole management and

control to defendant Price or in any manner abdi-

cated their responsibilities as directors. Nor is it

true that the run on the Bank, which occurred al-
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most four weeks later, was permitted by defendant

Price and these individual defendants as directors

of the Bank, or any of them, or that they refrained

from doing everything in their power to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the directors

of defendant Bank having been unable to carry

through the plan for the organization of a corpora-

tion to take over non-producing or frozen assets,

decided that with the consent and approval of the

Chief Bank Examiner, an assessment of 100% upon

the capital stock of the Bank should be made,

whereupon certain stockholders, including the Es-

tate of Henry L. Pittock, holding 7696 shares,

undertook and agreed to purchase and pay the

assessment upon any and all stock sold for failure

to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000, and in addition guaranteed the payment

of an additional sum of $1,000,000, in order to in-

sure payment to defendant Bank of the full amount
to accrue from said 100% assessment.

17.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Paragraph

17 of the bill of complaint. The agreements said to

have been placed [57] in the custody of James B.

Kerr are the agreements already referred to in this

answer between defendant Bank and its guarantee-

ing stockholders on the one hand and the United

States National Bank and the First National Bank
of Portland on the other. Said agreements were
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not kept secret, but, on the contrary, were presented

to and duly ratified at a meeting of the stockholders

of defendant Bank held May 3, 1927, and said

agreements were thereupon spread upon the min-

utes of the stockholders' meeting of May 3, 1927.

18.

It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in any sum, nor is it the fact that

the directors impaired the capital stock of the Bank
or wilfully or intentionally depreciated or destroyed

any investment in the stock of the Bank.

19.

It is not the fact that these defendants gave out

or published improperly or carelessly or negligently

or unlawfully any information about the internal

affairs of the Bank that in any way caused or aided

in bringing about the run upon the Bank on March

28, 1927. It is true that negotiations were had on

one or more occasions for the sale and transfer to

another bank of the assets, business, and goodwill

of defendant Bank, and that the prospective pur-

chaser was given such information about the prop-

erties offered for sale as was necessary to the nego-

tiations. But the directors conducting such nego-

tiations acted honestly and faithfully in the interest

of defendant Bank and its stockholders, and at no

time did they improperly disclose or make public

the private affairs [58] of the Bank or give out

any information which in any way worked to the

disadvantage of the Bank.
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20.

These defendants are ready and willing to dis-

close any and all facts in their possession which may
be relevant or pertinent to any issue herein. But

all books and records of defendant Bank are, and

at all times have been, open to and available for

inspection by the stockholders of defendant Bank.

21.

These defendants admit that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted these de-

fendants specifically deny each and every allega-

tion of Paragraph 21 of the bill of complaint.

Complainant is indtebted to defendant Bank in the

sum of $30,000, with accrued and accruing interest.

For a number of years prior to July 25, 1927, com-

plainant was indebted to defendant Bank in the

sum of $40,000, and on July 25, 1927, the indebted-

ness was reduced to $30,000 by the payment of $10,-

000 on account. Defendant Bank has made many
demands upon complainant for the pajTnent of this

indebtedness but excepting for the payment of $10,-

000 so made on July 25, 1927, the principal of said

loan has not been reduced but complainant has in-

sisted upon renewals of his notes as they respec-

tively matured. In the rejDort of the examination

made by the Chief National Bank Examiner of the

Twelfth Federal Reserve District on October 22,

1926, referred to hereinabove in the answer to Para-

graph 12 of the bill of complaint, the indebtedness

due defendant Bank from complainant was listed

as a nonbankable [59] item, and defendant Bank
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at that time, and before and after that time, con-

stantly demanded of complainant that this indebt-

edness be paid. These defendants say that nothing

in any of the matters attempted to be set out in

complainant's bill justifies complainant's failure

to pay his indebtedness to defendant Bank, but that

defendant Bank should be permitted, notwithstand-

ing complainant's demands herein, to enforce im-

mediate payment by complainant of the principal

and interest of his debt.

22.

The answer made by these defendants to Para-

graph 21 of the bill of complaint sufficiently an-

swers Paragraph 22 of the bill. No accounting of

any kind is due complainant from defendant Bank

or from any of these defendants, and complainant

should not be permitted to use the demands or

claims asserted in his bill as an excuse for with-

holding payment of his overdue obligation to de-

fendant Bank.

23.

For their answer to Paragraph 23 of the bill of

complaint these defendants say that the bill is with-

out equity. These individual defendants and de-

fendant Bank have not at any time refrained, and

are not now refraining, from any necessary or

proper step for the redress of any wrong done to

defendant Bank, but nothing in any of the matters

attempted to be stated in the bill justifies the charge

that any director has committed any wrong toward

defendant Bank, and no stockholder, prior to the

institution of this suit, has ever made any complaint
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to defendant Bank, or its directors, of any such

wrong, nor has any demand ever been made for the

redress of any such supposed wrong. [60]

The control which these individual defendants

now have over the affairs and property of defend-

ant Bank is that only which these individual de-

fendants as directors and officers of defendant Bank
should properly and lawfully exercise, and it is, and

at all times has been, in subordination to the rights

of the stockholders under the articles of incorpora-

tion and by-laws duly adopted.

WHEREFORE, These defendants, having fully

answered the bill of complaint herein, pray that

they be hence dismissed with costs and their dis-

bursements herein taxed against complainant.

CHARLES H. CAREY,
JAMES B. KERR,
CHARLES A. HART,
CHARLES E. McCULLOCH,

Attorneys for the Above-named Answering Defend-

ants.

CAREY AND KERR,
Of Counsel.

M. A. ZOLLINGER,
Of Counsel for Defendant E. S. Collins.

[61]

State of Oregon,

County of Multnomah,—ss.

I, O. L. Price, make solemn oath and say, I an\

president of The Northwestern National Bank, a

corporation, one of the above-named defendants; so

much of the foregoing answer as concerns my own
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acts and deeds is true to the best of my own knowl-

edge, and so much thereof as concerns the acts or

deeds of any other person or persons I believe to

be true.

O. L. PRICE.

Subscribed and sworn to before me this 15th day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, A. D. Charlton, make solemn oath and say: I

am one of the above-named defendants; so much of

the foregoing answer as concerns my own acts and

deeds is true to the best of my own knowledge, and

so much thereof as concerns the acts or deeds of

any other person or persons I believe to be true.

A. D. CHARLTON.

Subscribed and sworn to before me this 15th day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, E. S. Collins, make solemn oath and say: I

am one of the above-named defendants; so much
of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge
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and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

E. S. COLLINS.

Subscribed and sworn to before me this 16th day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931. [62]

State of Oregon,

County of Multnomah,—ss.

I, Natt McDougall, make solemn oath and say: I

am one of the above-named defendants; so much of

the foregoing answer as concerns my own acts and

deeds is true to the best of my own knowledge, and

so much thereof as concerns the acts or deeds of

any other person or persons I believe to be true.

NATT McDOUGALL.

Subscribed and sworn to before me this 16th day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, Frederick F. Pittock, make solemn oath and

say: I am one of the above-named defendants; so

much of the foregoing answer as concerns my own

acts and deeds is true to the best of my own knowl-

edge, and so much thereof as concerns the acts or
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deeds of any other person or persons I believe to be

true.

FREDERICK F. PITTOCK,
Subscribed and sworn to before me this 15th day

of December, 1927.

[Notarial Seal] I. F. PHIPPS,
Notary Public for Oregon.

My commission expires Dec. 21, 1928.

State of Oregon,

County of Multnomah,—ss.

I, Mark Skinner, make solemn oath and say: I

am one of the above-named defendants ; so much of

the foregoing answer as concerns my own acts and

deeds is true to the best of my knowledge, and so

much thereof as concerns the acts or deeds of any

other person or persons I believe to be true.

MARK SKINNER.

Subscribed and sworn to before me this 15th day

of December, 1927.

[Notarial Seal] I. F. PHIPPS,
Notary Public for Oregon.

My commission expires Dec. 21, 1928. [63]

State of Oregon,

County of Multnomah,—ss.

I, Charles H. Stewart, make solemn oath and say

:

I am one of the above-named defendants; so much

of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

CHARLES H. STEWART.



64 Charles A. Burckhardt et at. vs.

Subscribed and sworn to before me this 15th day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, O. L. Price, make solemn oath and say: I am
one of the above-named defendants ; so much of the

foregoing answer as concerns my own acts and

deeds is true to the best of my own knowledge, and

so much thereof as concerns the acts or deeds of any

other person or persons I believe to be true.

O. L. PKICE.

Subscribed and sworn to before me this 15th day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, Charles A. Hart, make solemn oath and say: I

am attorney for James F. Twohy, one of the above-

named defendants; I have read and know the con-

tents of the foregoing answer made on behalf of

said defendant and I believe it to be true; and I

make this veriJ&cation on behalf of the defendant

James F. Twohy because said defendant is absent

from the District of Oregon, wherein this suit is

brought.

CHARLES A. HART.
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Subscribed and sworn to before me this 16tli day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931. [64]

District of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 17th day

of December, 1927, by receiving a copy thereof, duly

certified to as such by Charles A. Hart, of attorneys

for within named defendants.

W. C. BRISTOL,
Attorney for Plaintiff.

Filed December 17, 1927. [65]

AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer of defendant, Charles K.

Spaulding, in words and figures as follows,

to wit: [66]

[Title of Court and Cause.]

ANSWER OF DEFENDANT CHARLES K.

SPAULDING.

Now comes the defendant Charles K. Spaulding,

and answering the bill of complaint herein says:

I.

This answering defendant admits that complain-
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ant, Charles A. Burcldiarclt is a citizen and resident

of the State of Washington.

Defendant Chauncey McCormick is a resident

and citizen of the State of Illinois.

Defendant The Northwestern National Bank is

a national banking association organized under the

banking laws of the United States and does business

in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Frederick

F. Pittock, Mark Skinner, Charles K. Spaulding,

Charles H. Stewart and James F. Twohy are and

for a number of years last past have been directors

of defendant The Northwestern National Bank,

and each was and is a citizen and resident of

Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon and was at one time a director

of defendant The Northwestern National [67]

Bank.

It is true that defendants O. L. Price and Charles

A. Morden are trustees under the last will and

testament of Henry L. Pittock, deceased, and that

defendant Charles A. Morden is an officer of the

Oregonian Publishing Company, a corporation, but

this defendant avers that neither of said facts is

in any respect pertinent or material to any issue

herein. This defendant believes that the reference

to said facts in complainant's bill is for some ulte-

rior purpose and constitutes impertinence.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of said bank. On
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that day lie was succeeded as such president by

defendant O. L. Price, who theretofore had been

chairman of the board of directors of defendant

bank.

2.

This defendant is unable to determine from the

bill of complaint herein, what amount, if any, is

involved in this suit; and he leaves complainant to

his proof of the allegation that a sum in excess of

$3,000.00 is involved.

3.

This defendant is unable to determine from the

bill of complaint herein w^hether the banking stat-

utes referred to in Paragraph 3 of the bill are, as

there asserted, a part of and involved with the sub-

ject matter of this suit, and denies that the laws

referred to in Paragraph 3 of the bill are a part of

or involved in this suit.

4.

It is not the fact that any wrongs have been com-

mitted against the defendant Bank for which the

defendants who are and were directors have at any

time been unwilling to seek redress. On the con-

trary, the defendants who are or were directors,

and each of them, at all times have been ready and
willing, and are now ready and willing to sue and

[68] to call to account any and all persons or par-

ties in any manner responsible for wrongs to de-

fendant Bank.

It is not the fact that before the filing of the

bill of complaint herein any demand was made upon
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defendant Bank or upon the individual defendants

as its directors, to correct or right the matters re-

ferred to as wrongs in the bill of complaint ; on the

contrary, neither complainant, nor any other stock-

holder of defendant Bank has at any time made

any complaint, charge, or statement to defendant

Bank or any of its directors, that any such alleged

wrongs had been suffered; nor has complainant or

any other stockholder ever demanded or requested

that any step or any kind be taken to redress such

supposed wrongs or to enforce any duties or lia-

bilities of the individual defendants as directors of

defendant Bank or otherwise.

Complainant is, and for a number of years last

past has been, a stockholder of defendant Bank,

but this defendant avers that complainant has at

all times enjoyed each and all of the rights vested

in him as stockholder. The allegations that the in-

dividual defendants through majority control of

stock were or are adverse or antagonistic to com-

plainant, or any other stockholder, or were or are

attempting through such control to carry out a plan

to injure defendant Bank and its minority stock-

holders, and each and all of the statements and

insinuations of the last subparagraph of Paragraph

4 of the bill of complaint, are without any founda-

tion in fact and are untrue and are denied.

5.

This defendant denies that at any time in the

entire history of defendant Bank there ever existed

any such combination between the individual de-
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fendants for the control of the stock of defendant

Bank as is alleged in Paragraph 5 of the bill of

complaint, or otherwise or at all. It is true that the

Estate of Henry L. Pittock, of which [69] de-

fendants O. L. Price and Charles A. Morden are

trustees, is and for several years last past has been

the owner of 7696 shares out of the total 20,000

shares of stock outstanding, and that defendant

O. L. Price individually owns 290 shares and that

other individuals and corporations own and hold

shares of stock substantially to the number stated

in Paragraph 5 of the blil of complaint, except that

defendant Charles A. Morden has not been the owner

of any shares of stock in defendant Bank since

the year 1922. But no combination or confedera-

tion for the domination through control of a major-

ity of the stock of defendant Bank has ever existed

between this defendant and any other director or

stockholder.

As they have reference to this defendant the alle-

gations of Paragraph 5 of the bill of complaint with

respect to such combination and control are without

foundation in fact and are untrue and are denied.

6.

Complainant, Charles A. Burckhardt, became a

stockholder of defendant bank on July 29, 1918, by

the acquisition of 250 shares.

The allegations of Paragraph 6 of the bill of com-

plaint to the effect that representations were made

to induce complainant to acquire stock in defendant

Bank are not pertinent or material to any issue
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herein. If an answer thereto be required, this de-

fendant says that he did not solicit complainant to

acquire stock in defendant Bank, or make any

representation to complainant, of the kind alleged,

or otherwise, to induce him to become a stockholder.

7.

The directors of defendant Bank, including this de-

fendant, took the oath of office prescribed by law

before entering upon the performance of their

duties as such directors; and this defendant says

that he has in no manner violated said oath of office

but on the contrary he has faithfully and honestly

assumed and performed the duties and obligations

of his office as such director. [70]

8.

It is not the fact that Henry L. Pittock in his

lifetime or the trustees of his estate after his death,

or any other persons or interests identified with

them, dominated or controlled defendant Bank
from its organization down to March 29, 1927, or

at any time. No such combination for control ever

existed, as this defendant has pointed out in his

answer to Paragraph 5 of the bill of complaint.

Henry L. Pittock in his lifetime, and the trustees

of his estate after his death, at no time have exer-

cised or attempted to exercise in or about the

affairs of defendant Bank any other or greater

rights than those lawfully vested in them as owners

of stock of defendant Bank. This defendant avers

that during all the time he was a director of the

defendant Bank that he was independent of the
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domination or control of any person, persons, or

corporation, and that at all of such times he acted

individually as he deemed to be for the best in-

terests of the Bank and all of its stockholders.

9.

Increases of capital and surplus of defendant

Bank were made in substantially the amounts and

at about the times stated in Paragraph 9 of the

bill of complaint. It is true also, although the

fact is not pertinent or material to any issue herein,

that at the time the capital was increased to $2,000,-

000 in 1922, the stockholders of defendant Bank,

in order to strengthen its position and to offset in-

evitable and unavoidable losses due to the sudden

deflation of values following the termination of the

World War, also voluntarily paid in the sum of

$500,000, $350.00 of which was credited to the earn-

ings account, the remainder, $150,000, going to sur-

plus, thereby increasing the surplus account from

$250,000 to $400,000.

10.

This defendant is unable to determine the nature

of the charge made against the defendants in Para-

graph 10 of the bill of complaint. He denies spe-

cifically that he in any manner or to any extent

whatsoever, [71] caused, required, or directed to

be lost the sums listed in said paragraph or any

sum, or any assets of said Bank.

Each of the persons and corporations listed in

said Paragraph is indebted to defendant Bank and

in some instances a portion of such indebtedness has
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been charged to profit and loss. But in each case,

excepting the case of McCormick Lumber Co., the

indebtedness is the result of inability on the part

of the borrowers to repay when due loans made in

the ordinary course of business at times and under

circumstances such that this individual defendant

was in no manner at fault in the extension of credit.

In large part these loans were made prior to the

year 1920, to borrowers then financially responsible

and in most instances supported by collateral en-

tirely adequate at the time in value, and the in-

ability of the borrowers to repay the loans when

due resulted from the sudden and unexpected drox3

in merchandise and other values following the cessa-

tion of the World War. Since that time the officers

of defendant Bank have been active and diligent in

their effort to collect said loans and substantial

recoveries have been made and are still being made

thereon.

All loans made by defendant Bank to McCormick

Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company is

the result of the acceptance by defendant Bank

for credit to the accoimt of the McCormick Lumber

Company of certain checks and drafts, payment of

which was later refused by the drawers. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of this defendant

and he had no notice thereof or opportunity what-

ever of preventing such crediting of either checks

or drafts, and he is in no respect chargeable with

negligence or fault in respect thereto.
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It is not the fact that this defendant in 1925 or

at any time failed, neglected or refused to comply

with any direction from any Bank Examiner or

other representative of the Comptroller of the Cur-

rency to reduce the line of credit granted to J. E.

Wheeler or to [72] any companies in which he

was interested. All present indebtedness due from

said Wheeler, Wheeler Timber Company, Wheeler

Estate, and Telegram Publishing Company, is the

result of loans made several years prior to 1925

upon a sufficient showing of financial worth and

supported in large party by adequate guaranties

and/or collateral. Renewals of said loans were

made from time to time when the borrowers were

unable to pay at maturity, but it is not true that

the Examiner of National Banks requested the

so-called Wheeler lines to be reduced because too

much was loaned to one person, and such renewals

w^ere never granted in disobedience to any direction

or against the advice of any Bank Examiner or

other representative of the Comptroller of the Cur-

rency.

Further answering Paragraph 10 of the bill of

complaint this defendant says that the loans made

to the persons and corporations listed in Paragraph

10 of the bill of complaint resulted from extensions

of credit granted to said borrowers prior to the year

1923. At each annual meeting of the stockholders of

defendant Bank from the year 1919 down to and

including the year 1927, with the exception of the

year 1924, complainant was represented in person

or hy proxy, and at each of such annual meetings
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reports showing the acts of the directors for the

years preceding the respective annual meetings were

placed before the meeting and resolutions duly and

regularly adopted ratifying and approving the acts

of the directors in such preceding years respectively.

At the annual meeting for the year 1920, held Janu-

ary 30, in that year, complainant attended in person

and personally offered the resolution w^hich was

thereupon adopted approving the acts of the direc-

tors in the preceding year. Complainant therefore

should be and is estopped from making any com^

plaint of the actions of this defendant, who was a

director, in extending credit to the persons and cor-

porations listed in Paragraph 10 of the bill of com-

plaint, and should be and is estopped from averring

or proving the same.

Further answering Paragraph 10 of the bill of

complaint, defendant [73] says, that he became

a director of defendant Bank on the 31st day of

August, 1922. If complainant's bill is intended as

a charge that losses were made in the amounts stated

in Paragraph 10 because of improper loans, this

defendant says that he was not a director of the

defendant Bank when the loans were made and

the losses resulting therefrom, if any, accrued before

he assumed office ; and since his assumption of office

no act or omission on his part or on the part of

any the directors has increased or affected the

amount of loss, if any, attributable to such loans.

11.

The allegations of Paragraph 11 of the bill of
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complaint are untrue and are denied. Defendant

Charles A. Morden was elected a director of defend-

ant Bank on January 11, 1921, and served as such

director until August 31, 1922, when he resigned,

having sold his stock for a valuable consideration

to the defendant Mark Skinner. Defendant Morden

served as a member of the Examining Committee

from the time of his election as a director until the

end of the year 1921 only. The defendant Spauld-

ing was elected and became a member of the Exam-

ining Committee on the day of , 1923.

During this period the Examining Committee made

regular reports to the directors and such reports

were regularly spread upon the minutes of the meet-

ings of the board of directors. But it is not the fact

that said reports, or any of them, showed any condi-

tion of wrong administration or impending losses or

any condition in the affairs of the defendant Bank re-

quiring action by the directors to avoid loss. During

this period and at all times the directors met regu-

larly and carefully reviewed the reports of the

Examining Committee and took such action in

respect thereto as in the exercise of sound judg-

ment seemed necessary. No reports were suppressed

and nothing in the condition of the Bank was ever

kept from the stockholders, and it is untrue that the

defendant Morden resigned as director because of

any such undisclosed condition [74] in the affairs

of the Bank.

It is not true that at any time during the existence

of the defendant Bank its Examining Committee

made any report which would show a favorablo
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but incorrect condition of the Bank or any report

which showed any condition of said Bank except

the true condition thereof as said Examining Com-

mittee found and believed to exist and attempted

to disclose by its reports. All reports of the Exam-

ining Committee were made to the board of direc-

tors of the Bank only and were thereupon placed

with the minutes of the meetings of the directors,

at which said reports were received, and thereupon

all of said reports became available for examination

by all of the stockholders of the Bank and by the

District Bank Examiner and any other representa-

tive of the Comptroller of the Currency. All re-

ports of the Examining Committee remained at all

times and now remain in the minutes of the direc-

tors' meetings and were in fact read and their con-

tents known to and understood by the District Bank

Examiner, and could have been read and their

contents known to and understood by any stock-

holder of the Bank or any representative of the

Comptroller of the Currency.

It is untrue that the Examining Committee ever

made a confidential, private or secret report, or any

report, to Mark Skinner, vice-president, or to other

officers or directors of the Bank, or to the directors

of said Bank, which showed any condition different

from that disclosed by any report made to the Dis-

trict Bank Examiner, or to the Comptroller of the

Currency, but whether the Comptroller of the Cur-

rency in person received copies of all reports made

by the Examining Committee to the board of direc-

tors, defendant cannot say, although he avers that
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copies of such reports of the Examining Committee

were sent to the Comptroller of the Currency when-

ever requested. [75]

12.

This defendant is unable to determine what is

attempted to be alleged in Paragraph 12 of the

bill of complaint. Pursuant to the requirements

of the by-laws of defendant Bank there was at all

times an executive committee consisting of a major-

ity of the board of directors, which committee met

weekly and passed on applications for credit and

kept fully informed in regard to the purchase and

sales of securities, loans on collateral, discounts and

other business activities of defendant Bank. Regu-

lar monthly meetings of the board of directors were

held at which the minutes of meetings of the execu-

tive committee were regularly read and submitted

for approval.

There was also maintained at all times, in accord-

ance with the by-laws of defendant Bank, an exam-

ining committee whose duty it was to investigate

the affairs and business of defendant Bank twice in

each year, and said committee during all of said

times carefully investigated the affairs of defendant

Bank and reported the results of such investi-

gations to the board of directors ; and this defendant

alleges that throughout the period mentioned in the

complaint every effort was made by him with re-

spect to all matters coming within the scope of his

office or duty as a director to supervise and manage

the affairs and business of defendant Bank faith-

fully and honestly.
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On October 22, 1926, the Chief National Bank

Examiner of the Twelfth Federal Reserve District

advised defendant Bank by letter of the result of

an examination of its assets and stated that it would

be necessary to provide additional funds to the

amount of not less than $1,000,000 in order that

non-producing assets in this total could be elimi-

nated. Thereafter this defendant, with other de-

fendants, acting with the approval of said Bank

Examiner, undertook the organization of a corpora-

tion capitalized at $1,500,000, one-half thereof to be

provided [76] by the stockholders of defendant

Bank, each stockholder subscribing $37.50 for each

share of bank stock held by him, said new corpora-

tion to purchase and take over from defendant

Bank nonproducing or "frozen" assets, as described

in the report of said Bank Examiner. Such acting

defendants made every effort to consummate said

plan but were unable to do so. But thereafter,

following a further examination by said Bank Ex-

aminer, it was determined that it was necessary to

levy a full 100% assessment upon the stockholders

of defendant Bank, whereupon certain stockholders,

including the Estate of Henry L. Pittock, holding

7696 shares, undertook and agreed to purchase and

pay the assessment upon any and all stock sold for

failure to pay the assessment, and in furtherance

of said agreement said stockholders advanced the

sum of $1,000,000, and in addition guaranteed the

payment of an additional sum of $1,000,000, in order

to insure payment to the Bank of the full amount

to accrue from said 100% assessment.
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The allegation that acts or omissions of this de-

fendant, as a director or otherwise, caused the

defendant Bank to go into liquidation is untrue.

Except as hereinabove in this answer to Para-

graph 12 admitted, this defendant specifically denies

each and every allegation of said Paragraph 12.

13.

It is not the fact that at any time this defendant

suppressed or concealed from stockholders any in-

formation regarding the condition of the Bank,

and it is not true that stockholders' meetings were

in any respect manipulated or controlled by this

defendant or any person in combination with him.

No such combination among stockholders as alleged

in Paragrai^h 13 of the bill existed, and during the

entire history of defendant Bank the rights of

minority stockholders in the administration of its

affairs were never in any degree impaired or re-

stricted. [77]

14.

The allegations of Paragraph 14 of the bill of

complaint are untrue. This defendant did not par-

ticipate in any way in the acquisition of stock in

defendant Bank by J. E. Wheeler, or aid him in any

particular in securing credit for, or in the financing

of his purchase of said stock. On the contrary, said

purchase by J. E. Wheeler of stock theretofore

owned by Guy M. Standifer, L. B. Menefee and

E. V. Jones was consummated without the knowl-

edge or consent of this defendant.
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15.

The allegations of Paragraph 15 of the bill of

complaint are untrue. This defendant was fully

aware in 1925 and 1926" of the extent to which the

assets of defendant Bank were nonproductive or

frozen, and at all times during said years, and dur-

ing the preceding years, had striven faithfully and

honestly to convert said frozen assets into bankable

productive commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of

the Currency and requested him to have an examina-

tion made of the condition of the Bank so that with

the approval of the Comptroller, or his representa-

tive, steps could be taken for the elimination of all

nonproductive or frozen assets. Thereafter such

an examination was made and other conferences

were held with the Chief Bank Examiner of the

Twelfth Federal Reserve District and the Comp-

troller, and thereafter and in December, 1926, with

the approval of the Chief Bank Examiner and the

Comptroller, defendant Bank and its directors de-

termined to organize a corporation with a capital

of $1,500,000, one-half thereof to be provided by

the stockholders of defendant Bank, each stockholder

subscribing $37.50 for each share of bank stock held

by him, said new corporation [78] to purchase

and take over from defendant Bank nonproducing

or frozen assets as designated in the reports of the

Chief Bank Examiner.

This defendant and other defendants made every
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effort to consummate said plan but were unable

to do so; and when it was ascertained that said

plan could not be successfully carried through, it

was determined to be necessary to levy a full 100%

assessment upon the stockholders of defendant

Bank, whereupon certain stockholders, including the

Estate of Henry L. Pittock, holding 7,696 shares,

undertook and agreed to purchase and pay the as-

sessment upon any and all stock sold for failure

to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000, and in addition guaranteed the payment

of an additional sum of $1,000,000, in order to in-

sure pa^Tnent to the Bank of the full amount to

accrue from said 100% assessment.

This defendant at no time failed or refused to

comply with any direction or request of the Comp-

troller of the Currency. On the contrary, he at

all times worked in co-operation with him, in the

effort to formulate and carry out a plan for the

elimination of all nonproducing or frozen assets.

It is not the fact that during 1926, or the year

1927, as alleged in Paragraph 15 of the bill of com-

plaint, any further loans were made or credit ex-

tended to J. E. Wheeler, either directly or upon

his endorsement. On the contrary, this defendant

for a long time prior thereto was endeavoring in

every way within his power as director, to secure

the retirement, in part at least, of the indebtedness

owing by said J. E. Wheeler, and the companies in

which he was interested.

No loans in excess of the amounts permitted bv
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law were ever made by the board of directors of

said Bank to J. E. Wheeler or to companies in

which he was interested or to any other persons,

[79] firms, or corporations.

16.

The allegations of Paragraph 16 of the bill of

complaint are untrue. Defendant Bank was never

in such a condition that it was unable to pay its

depositors upon demand until on March 28, 1927,

a run upon the Bank occurred. Whereupon, de-

fendant Bank, in order to insure full and immediate

payment to all depositors on demand, entered into

a contract with United States National Bank
and First National Bank of Portland under the

terms of which said two Banks agreed to advance

and loan to defendant Bank all moneys necessary

to enable defendant Bank to pay its depositors on

demand, defendant Bank pledging to said two

Banks all of its assets as collateral to said loan and

in addition certain of its stockholders, including the

Estate of Henry L. Pittock, individually guarantee-

ing repayment of said loan; and thereupon defend-

ant Bank began liquidation of its assets in order to

effect the payment of said loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not

the fact that thereafter the management of the

Bank was left entirely to defendant Price, or that

this defendant in any respect, or to any degree, dele-

gated any of his duties as director to the president

of the Bank, or to anyone else. And it is not true
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that in Februaiy, 1927, or in March, 1927, or at

any other time, the directors, by the adoption of any

plans or proposals before them, could have avoided

the condition which made necessary in their judg-

ment the agreement with United States National

Bank and First National Bank of Portland and the

liquidation as hereinabove described. As to the sup-

posed plans or proposals referred to in ParagTaph

16 of the bill of complaint, this defendant says

:

First. No plan for the reorganization of defend-

ant Bank as a state bank and trust company was

ever developed or [80] perfected so that it was

possible of accomi^lishment. Such a plan was at

one time suggested during the conferences with the

Chief Bank Examiner hereinabove referred to, but

it was rejected by defendant Bank and the Chief

Bank Examiner in favor of the plan for transfer-

ring the frozen assets to a corporation to be or-

ganized with capital furnished by the stockholders

of defendant Bank.

Second. So far as this defendant has even been

advised, J. E. Wheeler was never willing even to

consider turning over his assets for the protection

of defendant Bank, or for the benefit of his credi-

tors, until long after the closing of defendant Bank.

This defendant did not deter or in any way prevent

or dissuade said Wheeler from any such transfer of

assets, but, on the contrary, was at all times anxious

and willing and often demanded that said Wheeler

liquidate his property and assets in any way pos-

sible so that his indebtedness to defendant Bank

might be paid.
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Further answering Paragraph 16 of the bill of

complaint, this defendant admits that the officers

and directors of defendant Bank caused to be pub-

lished on March 2, 1927, the announcement quoted

on page 22 of the bill, but it is not true that the di-

rectors of the Bank left the sole management and

control to defendant Price or in any manner abdi-

cated their responsibilities as directors. Nor is it

true that the run on the Bank, which occurred al-

most four weeks later, was permitted by defend-

ant Price or any of the then directors of the Bank,

or that they refrained from doing everything in

their power to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the directors

of defendant Bank having been unable to carry

through the plan for the organization of a corpora-

tion to take over nonproducing or frozen assets,

decided that with the consent and approval of the

Chief Bank Examiner, an assessment of 100% upon

the [81] capital stock of the Bank should be

made, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696

shares, undertook and agreed to purchase and pay

the assessment upon any and all stock sold for fail-

ure to pay the assessment, and in furtherance of

said agreement said stockholders advanced the sum

of $1,000,000, and in addition guaranteed the pay-

ment of an additional sum of $1,000,000, in order to

insure payment to defendant Bank of the full

amount to accrue from said 100% assessment.
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17.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Paragraph

17 of the bill of complaint. The agreements said

to have been placed in the custody of James B. Kerr

are the agreements already referred to in this an-

swer between defendant Bank and its guaranteeing

stockholders on the one hand and the United States

National Bank and the First National Bank of

Portland on the other. Said agreements were not

kept secret, but, on the contrary, were presented to

and duly ratified at a meeting of the stockholders

of defendant Bank held May 3, 1927, and said agree-

ments were thereuijon spread upon the minutes of

the stockholders' meeting of May 3, 1927.

18.

It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in any sum, nor is it the fact that

the directors impaired the capital stock of the Bank

or wilfully or intentionally depreciated or destroyed

any investment in the stock of the Bank.

19.

It is not the fact that this defendant gave out or

published improperly or carelessly or negligently or

unlawfully or at all, any information about the in-

ternal affairs of the Bank. [82] It is true that

negotiations were had on one or more occasions for

the sale and transfer to another bank of the assets,

business, and goodwill of defendant Bank, and that

the prospective purchaser was given such infoima-
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tion about the properties offered for sale as was

necessary to the negotiations. But the directors

conducting such negotiations acted honestly and

faithfully in the interest of defendant Bank and its

stockholders, and at no time did they improperly

disclose or make public the private affairs of the

Bank or give out any information which in any way

worked to the disadvantage of the Bank.

20.

This defendant is ready and willing to disclose

any and all facts in their possession which may be

relevant or pertinent to any issue herein. But all

books and records of defendant Bank are, and at

all times have been, open to and available for in-

spection by the stockholders of defendant Bank, but

none of said books or records is in the possession of

this defendant.

21.

This defendant admits that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted this de-

fendant specifically denies each and every allega-

tion of Paragraph 21 of the bill of complaint.

Complainant is indebted to defendant Bank in

the sum of $30,000, with accrued and accruing in-

terest. For a number of years prior to July 25,

1927, complainant was indebted to defendant Bank

in the sum of $40,000, and on July 25, 1927, the

indebtedness was reduced to $30,000 by the payment

of $10,000 on account. Defendant Bank has made

many demands upon complainant for the payment
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of this indebtedness but excepting for the payment

of $10,000 so made on July 25, 1927, the principal

of said loan has not ben reduced but complainant

has insisted upon renewals of his notes as they

respectively matured. [83] In the report of the

examination made by the Chief National Bank Ex-

aminer of the Twelfth Federal Reserve District on

October 22, 1926, referred to hereinabove in the

answer to Paragraph 12 of the bill of complaint, the

indebtedness due defendant Bank from complainant

was listed as a nonbankable item, and defendant

Bank at that time, and before and after that time,

constantly demanded of complainant that this in-

debtedness be paid. This defendant says that noth-

ing in any of the matters attempted to be set out in

complainant's bill justifies complainant's failure to

pay his indebtedness to defendant Bank, but that

defendant Bank should be permitted, notvdthstand-

ing complainant's demands herein, to enforce im-

mediate payment by complainant of the principal

and interest of his debt.

22.

The answer made by this defendant to Paragraph

21 of the bill of complaint sufficiently answers Para-

graph 22 of the bill. No accoimting of any kind

is due complainant from defendant Bank or from

this defendant, and complainant should not be

permitted to use the demands or claims asserted

in his bill as an excuse for withholding payment of

his overdue obligation to defendant Bank.

23.

For his answer to Paragraph 23 of the bill of
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complaint this defendant says that the bill is with-

out equity. This defendant and defendant Bank

have not at any time refrained, and are not now

refraining, from any necessary or proper step for

the redress of any wi'ong done to defendant Bank,

but nothing in any of the matters attempted to be

stated in the bill justifies the charge that this de-

fendant has committed any wrong upon said Bank,

and no stockholder, prior to the institution of this

suit, has ever made any complaint to defendant

[84] Bank, or its directors, of any such wrong, nor

has any demand ever been made for the redress of

any such supposed wrong.

This defendant denies that he now has or ever has

controlled the affairs of the defendant Bank, and

avers that at all times in his actions as a director

and stockholder he has been faithful to the rights

of the Bank and of the stockholders and creditors

thereof.

WHEKEFOEE, this defendant, having fully an-

swered the bill of complaint herein, prays that he

be hence dismissed with costs and his disbursements

herein taxed against complainant.

WINTER & MAGUIRE,
Attorneys for Defendant Charles K. Spaulding.

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th day

of December, 1927, by receiving a copy thereof,
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duly certified to as such by Robert F. Maguire of

attorneys for Charles K. Spaulding.

W. C. BRISTOL,
Attorney for Complainant.

Filed December 19, 1927. [85]

AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer of defendant Phil Metschan,

in words and figures as follows, to wit : [86]

[Title of Court and Cause.]

ANSWER OF DEFENDANT PHIL METS-
CHAN.

Now comes the defendant Phil Metschan and an-

swering the bill of complaint herein says

:

I.

This answering defendant admits that complain-

ant, Charles A. Burckhardt is a citizen and resident

of the State of Washington.

Defendant Chauncey McCormick is a resident and

citizen of the State of Illinois.

Defendant The Northwestern National Bank is

a national banking association organized under the

banking laws of the United States and does business

in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Frederick

F. Pittock, Mark Skinner, Charles K. Spaulding,

Charles H. Stewart and James F. Twohy are and
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for a number of years last past have been directors

of defendant The Northwestern National Bank, and

each was and is a citizen and resident of Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon and was at one time a director

of defendant The Northwestern National [87]

Bank.

It is true that defendants 0. L. Price and Charles

A. Morden are trustees under the last will and testa-

ment of Henry L. Pittock, deceased, and that de-

fendant Charles A. Morden is an officer of the Ore-

gonian Publishing Company, a corporation, but this

defendant avers that neither of said facts is in any

respect pertinent or material to any issue herein.

This defendant believes that the reference to said

facts in complainant's bill is for some ulterior pur-

pose and constitutes impertinence.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of said bank. On
that day he was succeeded as such president by

defendant O. L. Price, who theretofore had been

chairman of the board of directors of defendant

bank.

2.

This defendant is unable to determine from the

bill of complaint herein, what amount, if any, is in-

volved in this suit ; and he leaves complainant to his

proof of the allegation that a sum in excess of

$3,000.00 is involved.

3.

This defendant is unable to detennine from the

bill of complaint herein whether the banking stat-
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utes referred to in Paragraph 3 of the bill are, as

there asserted, a part of and involved with the sub-

ject matter of this suit, and denies that the laws

referred to in Paragraph 3 of the bill are a part

of or involved in this suit.

4.

It is not the fact that any wi'ongs have been com-

mitted against the defendant Bank for which the

defendants who are and were directors have at any

time been unwilling to seek redress. On the con-

trary, the defendants who are or were directors, and

each of them, at all times have been ready and will-

ing to sue and [88] to call to account any and all

persons or parties in any manner responsible for

wrongs to defendant Bank.

It is not the fact that before the filing of the

bill of complaint herein any demand was made upon

defendant Bank or upon the individual defendants

as its directors, to correct or right the matters re-

ferred to as wrongs in the bill of complaint ; on the

contrary, neither complainant, nor any other stock-

holder of defendant Bank has at any time made

any complaint, charge, or statement to defendant

Bank or any of its directors, that any such alleged

wrongs had been suifered; nor has complainant or

any other stockholder ever demanded or requested

that any step of any kind be taken to redress such

supposed wrongs or to enforce any duties or liabil-

ities of the individual defendants as directors of

defendant Bank or otherwise.

Complainant is, and for a number of years last
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past has been, a stockholder of defendant Bank,

but this defendant avers that eomxjlainant has at

all times enjoyed each and all of the rights vested

in him as stockholder. The allegations that the in-

dividual defendants through majority control of

stock were or are adverse or antagonistic to com-

plainant, or any other stockholder, or were or are

attemjjting through such control to carry out a

Xjlan to injure defendant Bank and its minority

stockholders, and each and all of the statements and

insinuations of the last subparagraph of Paragraph

4 of the bill of complaint, are without any founda-

tion in fact and are untiTie and are denied.

TMs defendant denies that at any time in the

entire history of defendant Bank there ever existed

any such combination between the individual de-

fendants for the control of the stock of defendant

Bank as is alleged in Paragraph 5 of the bill of

comjjlaint, or otherwise or at all. It is* true that

the Estate of Henry L. Pittock, of which [89]

defendants O. L. Price and Charles A. Morden are

trustees, is and for several years last past has been

the owner of 7,696 shares out of the total 20,000

shares of stock outstanding, and that defendant

O. L. Price individually owns 290 shares and that

other individuals and corporations own and hold

shares of stock substantially to the number stated

in Paragraph 5 of the bill of comjjlaint, except that

defendant Charles A. Morden has not been the

owner of anv shares of stock in defendant Bank
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since the year 1922. But no comlnuatiou or eon-

federation for the domination throiiirh control of a

majority of the stock of defendant Bank has ever

existed between this defendant and any other di-

rector or stockholder.

As they have reference to this defendant the

allegations of Paragi'aph 5 of the bill of complaint

with respect to such combination and control are

without foundation in fact and are untrue and

are denied.

6.

Complainant, Charles A. Burckhardt, became a

stockholder of defendant Bank on July 29, 1918,

by the acquisition of 250 shares.

The allegations of Paragraph 6 of the bill of

complaint to the effect that representations were

made to induce complainant to acquire stock in

defendant Bank are not pertinent or material to

any issue herein. If an answer thereto be required,

this defendant says that he did not solicit complain-

ant to acquire stock in defendant Bank, or make
any representation to complainant, of the kind al-

leged, or othei-wise, to induce hun to become a stock-

holder.

7.

The directors of defendant Bank, including this

defendant, took the oath of office prescribed by law

before entering upon the performance of their du-

ties as such directoi-s; and this defendant says that

he has in no manner violated said oath of office

but on the contrary he has faithfullv and honestlv
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assumed and performed the duties and obligations

of his office as such director. [90]

8.

It is not the fact that Henry L. Pittock in his

lifetime or the trustees of his estate after his death,

or any other persons or interests identified with

them, dominated or controlled defendant Bank from

its org-anization down to March 29, 1927, or at

any time. No such combination for control ever

existed, as this defendant has pointed out in his

answer to Paragraph 5 of the bill of complaint.

Henry L. Pittock in his lifetime, and the trustees

of his estate after his death, at no time have exer-

t?ised or attempted to exercise in or about the af-

fairs of defendant Bank any other or greater rights

than those lawfully vested in them as owners of

stock of defendant Bank. This defendant avers

that during all the time he was a director of the

defendant Bank that he was independent of the

domination or control of any person, persons, or

corporation, and that at all of such times he acted

individually as he deemed to be for the best inter-

ests of the Bank and all of its stockholders.

9.

Increases of capital and surplus of defendant

Bank were made in substantially the amounts and

at about the times stated in ParagTaph 9 of the

bill of complaint. It is true also, although the fact

is not pertinent or material to any issue herein, that

at the time the capital was increased to $2,000,000

in 1922, the stockholders of defendant Bank, in
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order to strengthen its position and to offset in-

evitable and unavoidable losses due to the sudden

deflation of values following the termination of

the World War, also voluntarily paid in the sum

of $500,000, $350.00 of which was credited to the

earnings account, the remainder, $150,000, going to

surplus, thereby increasing the surplus account

from $250,000 to $400,000.

10.

This defendant is unable to determine the nature

of the charge made against the defendants in Para-

graph 10 of the bill of complaint. He denies

specifically that he in any manner or to any extent

whatsoever, [91] caused, required, or directed to

be lost the sums listed in said paragraph or any

sum, or any assets of said Bank.

Each of the persons and corporations listed in

said Paragraph is indebted to defendant Bank and
in some instances a portion of such indebtedness

has been charged to profit and loss. But in each

case, excepting the case of McCormick Lumber Co.,

the indebtedness is the result of inability on the

part of the borrowers to repay when due loans made
in the ordinary course of business at times and
under circumstances such that this individual de-

fendant was in no manner at fault in the extension

of credit. In large part these loans w^ere made
prior to the year 1920, to borrowers then financially

responsible and in most instances supported by col-

lateral entirely adequate at the time in value and
the inability of the borrowers to repay the loans
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when clue resulted from the sudden and unexpected

drop in merchandise and other values following the

cessation of the World War. Since that time the

officers of defendant Bank have been active and

diligent in their effort to collect said loans and sub-

stantial recoveries have been made and are still

being made thereon.

All loans made by defendant Bank to McCormick

Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company

is the result of the acceptance by defendant Bank

for credit to the account of the McCormick Lumber

Company of certain checks and drafts, payment of

which was later refused by the drawers. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of this defendant

and he had no notice thereof or opportunity what-

ever of preventing such crediting of either checks

or drafts, and he is in no respect chargeable with

negligence or fault in respect thereto.

It is not the fact that this defendant in 1925 or

at any time failed, neglected or refused to comply

with any direction from any Bank Examiner or

other representative of the Comptroller of the Cur-

rency to reduce the line of credit granted to J. E.

Wheeler or to [92] any companies in which

he was interested. All present indebtedness due

from said Wheeler, Wheeler Timber Comapny,

Wheeler Estate, and Telegram Publishing Com-

pany, is the result of loans made several years prior

to 1925 upon a sufficient showing of financial worth

and supported in large part^/" by adequate guar-
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anties and/or collateral. Renewals of said loans

were made from time to time when the borrowers

were unable to pay at maturity, but it is not true

that the Examiner of National Banks requested the

so-called Wlieeler lines to be reduced because too

much was loaned to one person, and such renewals

were never granted in disobedience to any direction

or against the advise of any Bank Examiner or

other representative of the Comptroller of the Cur-

rency.

Further answering Paragraph 10 of the bill of

complaint this defendant sa^^s that the loans made
to the persons and corporations listed in paragraph

10 of the bill of complaint resulted from extensions

of credit granted to said borrowers prior to the

year 1923. At each annual meeting of the stock-

holders of defendant Bank from the year 1919 down
to and including the year 1927, with the exception

of the year 1924, complainant w^as represented in

person or by proxy, and at each of such annual

meetings reports showing the acts of the directors

for the years preceding the respective annual meet-

ings were placed before the meeting and resolutions

duly and regularly adopted ratifying and approving

the acts of the directors in such preceding years

respectively. At the annual meeting for the year

1920, held January 30, in that year, complainant

attended in person and personally offered the

resolution which was thereupon adopted approving

the acts of the directors in the preceding year.

Complainant therefore should be and is estopped

from making any complaint of the actions of this
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defendant, who was a director, in extending credit

to the persons and corporations listed in Paragi'aph

10 of the bill of complaint, and should be and is

estopped from averring or proving the same.

Further answering Paragraph 10 of the bill of

complaint, defendant [93] says, that he became

a director of defendant Bank on the 13th day of

January, 1920. If complainant's bill is intended

as a charge that losses were made in the amounts

stated in Paragraph 10 because of improper loans,

this defendant says that he was not a director of

the defendant Bank when the loans were made and

the losses resulting therefrom, if any, accrued be-

fore he assumed office; and since his assumption of

office no act or omission on his part or on the part

of any the directors has increased or affected the

amount of loss, if any, attributable to such loans.

11.

The allegations of Paragraph 11 of the bill of

complaint are untrue and are denied. Defendant

Charles A. Morden was elected a director of defend-

ant Bank on January 11, 1921, and served as such

director until August 31, 1922, when he resigned,

having sold his stock for a valuable consideration

to the defendant Mark Skinner. Defendant Mor-

den served as a member of the Examining Com-

mittee from the time of his election as a director

until the end of the year 1921 only. The defend-

ant Spaulding was elected and became a member

of the Examining Committee on the day

of , 1923. During this period the Examining

Committee made regular reports to the directors
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and such reports were regularly spread upon the

minutes of the meetings of the board of directors.

But it is not the fact that said reports or any

of them, showed any conidtion of wrong adminis-

tration or im])cnding losses or any condition in

the affairs of the defendant Bank requiring ac-

tion by the directors to avoid loss. During this

period and at all times the directors met regularly

and carefully reviewed the reports of the Examin-

ing Committee and took such action in respect

thereto as in the exercise of sound judgment seemed

necessary. No reports were suppressed and noth-

ing in the condition of the Bank was ever kept

from the stockholders, and it is untrue that the

defendant Morden resigned as director because of

any such undisclosed condition [94] in the

affairs of the Bank.

It is not true that at any time during the exist-

ence of the defendant Bank its Examining Commit-

tee made any report which would show a favorable

but incorrect condition of the Bank or any report

which showed any condition of said Bank except

the true condition thereof as said Examining Com-
mittee found and believed to exist and attempted to

disclose by its reports. All reports of the Exam-
ining Committee were made to the board or direc-

tors of the Bank only and were thereupon placed

with the minutes of the meetings of the directors,

at which said reports were received, and thereupon

all of said reports became available for examination

by all of the stockholders of the Bank and by the

District Bank Examiner and any other representa-
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tive of the Comptroller of the Currency. All re-

ports of the Examining Committee remained at all

times and now remain in the minutes of the direc-

tors' meetings and were in fact read and their con-

tents known to and understood by the District Bank

Examiner, and could have been read and their con-

tents known to and understood by any stockholder

of the Bank or any representative of the Comp-

troller of the Currency.

It is imtrue that the Examining Committee ever

made a confidential, private or secret report, or any

report, to Mark Skinner, vice-president, or to other

officers or directors of the Bank, or to the directors

of said Bank, which showed any condition different

from that disclosed by any report made to the Dis-

trict Bank Examiner, or to the Comptroller of the

Currency, but whether the Comptroller of the Cur-

rency in person received copies of all reports made

by the Examining Committee to the board of di-

rectors, defendant cannot say, although he avers

that copies of such reports of the Examining Com-

mittee were sent to the Comptroller of the Cur-

rency whenever requested. [95]

12.

This defendant is unable to determine what is

attempted to be alleged in Paragraph 12 of the bill

of complaint. Pursuant to the requirements of the

by-laws of defendant Bank there was at all times

an executive committee consisting of a majority of

the board of directors, which committee met weekly

and passed on applications for credit and kept fully
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informed in regard to the purchase and sales of

securities, loans on collateral, discounts and other

business activities of defendant Bank. Regular

monthly meetings of the board of directors were

held at which the minutes of meetings of the execu-

tive committee were regularly read and submitted

for approval.

There was also maintained at all times, in ac-

cordance with the by-laws of defendant Bank, an

Examining Committee whose duty it was to investi-

'gate the affairs and business of defendant Bank
twice in each year, and said committee during all

6f said times carefully investigated the affairs of

defendant Bank and reported the results of such

Investigations to the board of directors; and this

defendant alleges that throughout the period men-

tioned in the complaint every effort was made by

him with respect to all matters coming within the

fecope of his office or duty as a director to supervise

and manage the affairs and business of defendant

Bank faithfully and honestly.

On October 22, 1926, the Chief National Bank
Examiner of the Twelfth Federal Eeserve District

advised defendant Bank by letter of the result of an

examination of its assets and stated that it would

be necessary to provide additional funds to the

amount of not less than $1,000,000 in order that

nonproducing assets in this total could be elimi-

nated. Thereafter this defendant, with other de-

fendants, acting with the approval of said Bank
Examiner, undertook the organization of a corpora-

tion capitalized at $1,500,000, one-half thereof to be
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provided [96] by the stockholders of defendant

Bank, each stockholder subscribing $37.50 for each

share of bank stock held by him, said new corpora-

tion to purchase and take over from defendant

Bank nonproducing or
'

' frozen
'

' assets, as described

in the report of said Bank Examiner. Such acting

defendants made every effort to consummate said

plan but were unable to do so. But thereafter,

following a further examination by said Bank Ex-

aminer, it was determined that it was necessary to

levy a full 100% assessment upon the stockholders

of defendant Bank, whereupon certain stock-

holders, including the Estate of Henry L. Pittock,

holding 7696 shares, undertook and agreed to pur-

chase and pay the assessment upon any and all

stock sold for failure to pay the assessment, and in

furtherance of said agreement said stockholders ad-

vanced the sum of $1,000,000, and in addition guar-

anteed the payment of an additional sum of $1,-

000,000, in order to insure payment to the Bank
of the full amount to accrue from said 100%
assessment.

The allegation that acts or omissions of this de-

fendant, as a director or otherwise, caused the de-

fendant Bank to go into liquidation is untrue.

Except as hereinabove in this answer to Para-

graph 12 admitted, this defendant specifically de-

nies each and every allegation of said Paragraph

12.

13.

It is not the fact that at any time this defendant

suppressed or concealed from stockholders any in-
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formation regarding the condition of the Bank, and

it is not true that stockholders' meetings were in

any respect manipulated or controlled by this de-

fendant or any person in combination with him.

No such combination among stockholders as alleged

in Paragraph 13 of the bill existed, and during the

entire history of defendant Bank the rights of mi-

nority stockholders in the administration of its af-

fairs were never in any degree impaired or re-

stricted. [97]

14.

The allegations of Paragraph 11 of the bill of

complaint are untrue. This defendant did not par-

ticipate in any way in the acquisition of stock in

defendant Bank by J. E. Wheeler, or aid him in

any particular in securing credit for, or in the

financing of his purchase of said stock. On the

contrary, said purchase by J. E. Wheeler of stock

theretofore owned by Guy M. Standifer, L. B.

Menefee and R. V. Jones was consummated with-

out the knowledge or consent of this defendant.

15.

The allegations of Paragraph 15 of the bill of com-

plaint are untrue. This defendant was fully aware

in 1925 and 1926 of the extent to which the assets

of defendant Bank were nonproductive or frozen,

and at all times during said years, and during the

preceding years, had striven faithfully and honestly

to convert said frozen assets into bankable produc-

tive commercial paper.

In June, 1926, a committee appointed by the di-
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rectors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of

the Currency and requested him to have an exami-

nation made of the condition of the Bank so that

with the approval of the Comptroller, or his rep-

resentative, steps could be taken for the elimina-

tion of all nonproductive or frozen assets. There-

after such an examiation was made and other con-

ferences were held with the Chief Bank Examiner

of the Twelfth Federal Reserve District and the

Comptroller, and thereafter and in December, 1926,

with the approval of the Chief Bank Examiner and

the Comptroller, defendant Bank and its directors

determined to organize a corporation with a capital

of $1,500,000, one-half thereof to be provided by the

stockholders of defendant Bank, each stockholder

subscribing $37.50 for each share of bank stock

held by him, said new corporation [98] to pur-

chase and take over from defendant Bank nonpro-

ducing or frozen assets as designated in the reports

of the Chief Bank Examiner.

This defendant and other defendants made every

effort to consummate said plan but were unable to

do so; and when it was ascertained that said plan

could not be successfully carried through, it was

determined to be necessary to levy a full 100% as-

sessment upon the stockholders of defendant Bank,

whereupon certain stockholders, including the Es-

tate of Henry L. Pittock, holding 7,696 shares, un-

dertook and agreed to purchase and pay the assess-

ment upon any and all stock sold for failure to pay

the assessment, and in furtherance of said agree-
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ment said stockholders advanced the sum of $1,-

000,000, and in addition guaranteed the payment of

an additional sum of $1,000,000, in order to insure

payment to the Bank of the full amount to accrue

from said 100% assessment.

This defendant at no time failed or refused to

comply with any direction or request of the Comp-

troller of the Currency. On the contrary, he at all

times worked in co-operation with him, in the ef-

fort to formulate and carry out a plan for the

elimination of all nonproducing or frozen assets.

It is not the fact that during 1926, or the year

1927, as alleged in paragraph 15 of the bill of com-

plaint, an}^ further loans were made or credit ex-

tended to J. E. Wheeler, either directly or upon his

endorsement. On the contrary, this defendant for

a long time prior thereto was endeavoring in every

way within his power as director, to secure the re-

tirement, in part at least, of the indebtedness owing

by said J. E. Wheeler, and the companies in which

he was interested.

No loans in excess of the amounts permitted by

law were ever made by the board of directors of

said Bank to J. E. Wheeler or to companies in

which he was interested or to any other persons,

[99] firms, or corporations.

16.

The allegations of Paragraph 16 of the bill of

complaint are untrue. Defendant Bank was never

in such a condition that it was unable to pay its de-

positors upon demand until on March 28, 1927, a
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run upon the Bank occurred. Whereupon, defend-

ant Bank, in order to insure full and immediate

payment to all depositors on demand, entered into

a contract with United States National Bank and

First National Bank of Portland under the terms

of which said two Banks agreed to advance and

loan to defendant Bank all moneys necessary to en-

able defendant Bank to pay its depositors on de-

mand, defendant Bank pledging to said two Banks

all of its assets as collateral to said loan and in

addition certain of its stockholders, including the

Estate of Henry L. Pittock, individually guaran-

teeing repayment of said loan; and thereupon de-

fendant Bank began liquidation of its assets in

order to effect the payment of said loan to said two

Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank

was left entirely to defendant Price, or that this

defendant in any respect, or to any degree, dele-

gated any of his duties as director to the president

of the Bank, or to anyone else. And it is not true

that in February, 1927, or in March, 1927, or at any

other time, the directors, by the adoption of any

plans or proposals before them, could have avoided

the condition which made necessary in their judg-

ment the agreement with United States National

Bank and First National Bank of Portland and the

liquidation as hereinabove described. As to the

supposed plans or proposals referred to in Para-
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grapli 16 of the bill of complaint, this defendant

says:

First. No plan for the reorganization of defend-

ant Bank as a state bank and trust company was

ever developed or [100] perfected so that it was

possible of accomplishment. Such a plan was at

one time suggested during the conferences with the

Chief Bank Examiner hereinabove referred to,

but it was rejected by defendant Bank and the Chief

Bank Examiner in favor of the plan for transfer-

ring the frozen assets to a corporation to be organ-

ized with capital furnished by the stockholders of

defendant Bank.

Second. So far as this defendant has ever been

advised, J. E. Wheeler was never willing even to

consider turning over his assets for the protection

of defendant Bank, or for the benefit of his credi-

tors, until long after the closing of defendant Bank.

This defendant did not deter or in any way prevent

or dissuade said Wheeler from any such transfer

of assets, but, on the contrary, was at all times anx-

ious and willing and often demanded that said

Wheeler liquidate his joroperty and assets in any

way possil)le so that his indebtedness to defendant

Bank might l3e paid.

Further answeringParagraph 16 of the bill of com-

plaint, this defendant admits that the officers and

directors of defendant Bank caused to be published

on March 2, 1927, the announcement quoted on page

22 of the bill, but it is not true that the directors

of the Bank left the sole management and control

to defendant Price or in any manner abdicated



108 Charles A. Burckhardt et al. vs.

their responsibilities as directors. Nor is it true

that the run on the Bank, which occurred almost

four weeks later, was permitted by defendant Price

or any of the then directors of the Bank, or that

they refrained from doing everything in their

power to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the direc-

tors of defendant Bank having been unable to carry

through the plan for the organization of a corpora-

tion to take over nonproducing or frozen assets,

decided that with the consent and approval of the

Chief Bank Examiner, an assessment of 100%

upon the [101] capital stock of the Bank should

be made, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696

shares, undertook and agreed to purchase and pay

the assessment upon any and all stock sold for fail-

ure to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of $1,-

000,000, and in addition guaranteed the payment of

an additional sum of $1,000,000, in order to insure

payment to defendant Bank of the full amount to

accrue from said 100% assessment.

17.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Paragraph

17 of the bill of complaint. The agreements said

to have been placed in the custody of James B.

Kerr are the agreements already referred to in

this answer between defendant Bank and its guar-
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anteeing stockholders on the one hand and the

United States National Bank and the First Na-

tional Bank of Portland on the other. Said agree-

ments were not kept secret, but, on the contrary,

were presented to and duly ratified at a meeeting of

the stockholders of defendant Bank held May 3,

1927, and said agTeements were thereupon spread

upon the minutes of the stockholders' meeting of

May 3, 1927.

18.

It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in any sum, nor is it the fact

that the directors impaired the capital stock of the

Bank or wilfully or intentionally depreciated or

destroyed any investment in the stock of the Bank.

19.

It is not the fact that this defendant gave out or

published improperly or carelessly or negligently

or vmlawfully, or at all, any information about the

internal affairs of the Bank, [102] It is true that

negotiations were had on one or more occasions for

the sale and transfer to another bank of the assets,

business, and goodwill of defendant Bank, and that

the prospective purchaser was given such informa-

tion about the properties offered for sale as was

necessary to the negotiations. But the directors

conducting such negotiations acted honestly and

faithfully in the interest of defendant Bank and its

stockholders, and at no time did they improperly

disclose or make public the private affairs of the
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Bank or give out any information which in any way

worked to the disadvantage of the Bank.

20.

This defendant is ready and willing to disclose

any and all facts in their possession which may be

relevant or pertinent to any issue herein. But all

books and records of defendant Bank are, and at

all times have been, open to and available for in-

spection by the stockholders of defendant Bank,

but none of said books or records is in the posses-

sion of this defendant.

21.

This defendant admits that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted this de-

fendant specifically denies each and every allegation

of Paragraph 21 of the bill of complaint.

Complainant is indebted to defendant Bank in

the sum of $30,000, with accrued and accruing in-

terest. For a number of years prior to July 25,

1927, complainant was indebted to defendant Bank
in the sum of $40,000, and on July 25, 1927, the in-

debtedness was reduced to $30,000 by the payment

of $10,000 on account. Defendant Bank has made

many demands upon complainant for the payment

of this indebtedness but excepting for the payment

of $10,000 so made on July 25, 1927, the principal

of said loan has not been reduced but complainant

has insisted upon renewals of his notes as they re-

spectively matured. [103] In the report of the

examination made by the Chief National Bank Ex-
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aminer of the Twelfth Federal Reserve District on

October 22, 1926, referred to hereinabove in the an-

swer to Paragraph 12 of the bill of complaint, the

indebtedness duo defendant Bank from complainant

was listed as a nonbankable item, and defendant

Bank at that time, and before and after that time,

constantly demanded of complainant that this in-

debtedness be paid. This defendant says that

nothing in any of the matters attempted to be set

out in complainant's bill justifies complainant's

failure to pay his indebtedness to defendant Bank,

but that defendant Bank should be permitted, not-

withstanding complainant's demands herein, to en-

force immediate payment by complainant of the

principal and interest of his debt.

22.

The answer made by this defendant to Paragraph

21 of the bill of complaint sufficiently answers Par-

agraph 22 of the bill. No accounting of any kind

is due complainant from defendant Bank or from

this defendant, and complainant should not be per-

mitted to use the demands or claims asserted in his

bill as an excuse for withholding payment of his

overdue obligation to defendant Bank.

23.

For his answer to Paragraph 23 of the bill of

complaint this defendant says that the bill is with-

out equity. This defendant and defendant Bank

have not at any time refrained, and are not now

refraining, from any necessary or proper step for

the redress of any wrong done to defendant Bank,
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but nothing in any of the matters attempted to be

stated in the bill justifies the charge that this de-

fendant has committed any wrong upon said Bank,

and no stockholder, prior to the institution of this

suit, has ever made any complaint to defendant

[104] Bank, or its directors, of any such wrong,

nor has any demand ever been made for the redress

of any such supposed wrong.

This defendant denies that he now has or ever

has controlled the affairs of the defendant Bank,

and avers that at all times in his actions as a direc-

tor and stockholder he has been faithful to the

rights of the Bank and of the stockholders and

creditors thereof.

WHEREFORE, this defendant, having fully an-

swered the bill of complaint herein, prays that he

be hence dismissed with costs and his disbursements

herein taxed against complainant.

DEY, HAMPSON & NELSON,
Attorneys for Defendant Phil Metschan.

ALFRED A. HAMPSON,
Of Counsel. [105]

State of Oregon,

County of Multnomah,—ss.

I, Phil Metschan, make solemn oath and say: I

am the defendant named in and who makes the

foregoing answer; so much of the foregoing answer

as concerns my own acts and deeds is true to the

best of my own knowledge, and so much thereof as

concerns the acts or deeds of any other person or

persons I believe to be true.

(Sgd.) PHIL METSCHAN.
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Subscribed and sworn to before me this 19tli day

of December, 1927.

[Notarial Seal]

(Sgd.) ALFRED A. HAMPSON,
Notary Public for Oregon.

My commission expires August 22, 1928.

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th

day of December, 1927, by receiving a copy thereof,

duly certified to as such by Alfred A. Hampson of

attorneys for defendant Phil Metschan.

W. C. BRISTOL,
Attorney for Plaintiff.

Filed December 19, 1927. [106]

AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer of defendant, Charles A. Mor-

den, in words and figures as follows, to wit:

[107]

[Title of Court and Cause.]

ANSWER OF DEFENDANT CHARLES A.

MORDEN.

Now comes the defendant Charles A. Morden,

and answering the bill of complaint herein says:
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1.

This answering defendant admits that complain-

ant, Charles A. Burckhardt is a citizen and resi-

dent of the State of Washington.

Defendant Chauncey McCormick is a resident

and citizen of the State of Illinois.

Defendant The Northwestern National Bank is a

national banking association organized under the

banking laws of the United States and does business

in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Frederick

F. Pittock, Mark Skinner, Charles K. Spaulding,

Charles H. Stewart and James F. Twohy are and

for a number of years last past have been directors

of defendant The Northwestern National Bank, and

each was and is a citizen and resident of Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon and was at one time a director

of defendant The Northwestern National [108]

Bank.

It is true that defendants O. L. Price and Charles

A. Morden are trustees under the last will and tes-

tament of Henry L. Pittock, deceased, and that

defendant Charles A. Morden is an officer of the

Oregonian Publishing Company, a corporation, but

this defendant avers that neither of said facts is in

any respect pertinent or material to any issue

herein. This defendant believes that the reference

to said facts in complainant's bill is for some ulter-

ior purpose and constitutes impertinence.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of said bank. On
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that day he was succeeded as such president by

defendant O. L. Price, who theretofore had been

chairman of the board of directors of defendant

Bank.

2.

This defendant is unable to determine from the

bill of complaint herein, what amount, if any, is

involved in this suit; and he leaves complainant to

his proof of the allegation that a sum in excess of

$3,000.00 is involved.

3.

This defendant is unable to determine from the

bill of complaint herein whether the banking stat-

utes referred to in Paragraph 3 of the bill are, as

there asserted, a part of and involved with the

subject matter of this suit, and denies that the laws

referred to in Paragraph 3 of the bill are a part

of or involved in this suit.

4.

It is not the fact that any wrongs have been

committed against the defendant Bank for which

the defendants who are and were directors have at

any time been unwilling to seek redress. On the

contrary, the defendants who are or w^ere directors,

and each of them, at all times have been ready and

willing, and are now ready and willing to sue and

[109] to call to account any and all persons or

parties in any manner responsible for wrongs to

defendant Bank.

It is not the fact that before the filing of the bill

of complainant herein any demand was made upon
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defendant Bank or upon the individual defendants

as its directors, to correct or right the matters re-

ferred to as wrongs in the bill of complaint; on the

contrary, neither complainant, nor any other stock-

holder of defendant Bank has at any time made any

complaint, charge, or statement to defendant Bank

or any of its directors, that any such alleged wrongs

had been suffered ; nor has complainant or any other

stockholder ever demanded or requested that any

step of any kind be taken to redress such supposed

wrongs or to enforce any duties or liabilities of the

individual defendants as directors of defendant

Bank or otherwise.

Complainant is, and for a number of years last

past has been, a stockholder of defendant Bank, but

this defendant avers that complainant has at all

times enjoyed each and all of the rights vested in

him as stockholder. The allegations that the indi-

vidual defendants through majority control of stock

were or are adverse or antagonistic to complainant,

or any other stockholder, or were or are attempt-

ing through such control to carry out a plan to in-

jure defendant Bank and its minority stockholders,

and each and all of the statements and insinuations

of the last subparagraph of Paragraph 4 of the bill

of complaint, are without any foundation in fact

and are untrue and are denied.

5-

This defendant denies that at any time in the

entire history of defendant Bank there ever existed

any such combination between the individual de-

fendants for the control of the stock of defendant
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Bank as is alleged in Paragraph 5 of the bill of

complaint, or otherwise or at all. It is true that

the Estate of Henry L. Pittock, of which [110]

defendants O. L. Price and Charles A. Morden are

trustees, is and for several years last past has been

the owner of 7,696 shares out of the total 20,000

shares of stock outstanding, and that defendant

O. L. Price individually owns 290 shares and that

other individuals and corporations own and hold

shares of stock substantially to the number stated

in l^aragraph 5 of the bill of complaint, except that

defendant Charles A. Morden has not been the

owner of any shares of stock in defendant Bank
since the year 1922. But no combination or confed-

eration for the domination through control of a

majority of the stock of defendant Bank has ever

existed between this defendant and any other di-

rector or stockholder.

As they have reference to this defendant the alle-

gations of Paragraph 5 of the bill of complaint with

respect to such combination and control are without

foundation in fact and are untrue and are denied.

6.

Complainant, Charles A. Burckhardt, became a

stockholder of defendant Bank on July 29, 1918,

by the acquisition of 250 shares.

The allegations of Paragraph 6 of the bill of

complaint to the effect that representations were

made to induce complainant to acquire stock in

defendant Bank are not pertinent or material to

any issue herein. If an answer thereto be required,

this defendant says that he did not solicit complain-
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ant to acquire stock in defendant Bank, or make

any representation to complainant, of the kind al-

leged, or otherwise, to induce him to become a stock-

holder.

7.

The directors of defendant Bank, including this

defendant, took the oath of office prescribed by law

before entering upon the performance of their

duties as such directors; and this defendant says

that he has in no manner violated said oath of office

but on the contrary he has faithfully and honestly

assumed and performed the duties and obligations

of his office as such director. [Ill]

8.

It is not the fact that Henry L. Pittock in his life-

time or the trustees of his estate after his death, or

any other persons or interests identified with them,

dominated or controlled defendant Bank from its

organization down to March 29, 1927, or at any time.

No such combination for control ever existed, as

this defendant has pointed out in his answer to

Paragraph 5 of the bill of complaint. Henry L.

Pittock in his lifetime, and the trustees of his estate

after his death, at no time have exercised or at-

tempted to exercise in or about the affairs of defend-

ant Bank any other or greater rights than those

lawfully vested in them as owners of stock of de-

fendant Bank. This defendant avers that durins"

all the time he was a director of the defendant Bank
that he was independent of the domination or con-

trol of any person, persons, or corporation, and that

at all of such times he acted individually as he
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deemed to be for the best interests of the Bank and

all of its stockholders.

9.

Increases of cai3ital and surplus of defendant

Bank were made in substantially the amounts and

at about the times stated in Paragraph 9 of the bill

of complaint. It is true also, although the fact is

not pertinent or material to any issue herein, that

at the time the capital was increased to $2,000,000

in 1922, the stockholders of defendant Bank, in

order to strengthen its position and to offset in-

evitable and unavoidable losses due to the sudden

deflation of values following the termination of the

World War, also voluntarily paid in the sum of

$500,000, $350.00 of which was credited to the

earnings account, the remainder, $150,000, going to

surplus, thereby increasing the surplus account

from $250,000 to $400,000.

10.

This defendant is unable to determine the nature

of the charge made against the defendants in Para-

graph 10 of the bill of complaint. He denies spe-

cifically that he in anj^ manner or to any extent

whatsoever, [112] caused, required, or directed

to be lost the sums listed in said paragraph or any

sum, or any assets of said Bank.

Each of the persons and corporations listed in

said Paragraph is indebted to defendant Bank and

in some instances a portion of such indebtedness has

been charged to profit and loss. But in each case,

excepting the case of McCormick Lumber Co., the

indebtedness is the result of inability on the j^art of
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the borrowers to repay when due loans made in the

ordinary course of business at times and under cir-

cumstances such that this individual defendant was

in no manner at fault in the extension of credit. In

large part these loans were made prior to the year

1920, to borrowers then financially responsible and

in most instances supported by collateral entirely

adequate at the time in value, and the inability of

the borrowers to repay the loans when due resulted

from the sudden and unexpected drop in merchan-

dise and other values following the cessation of the

World War. Since that time the officers of defend-

ant Bank have been active and diligent in their

efforts to collect said loans and substantial recov-

eries have been made and are still being made

thereon.

All loans made by defendant Bank to McCormick

Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company is

the result of the acceptance by defendant Bank for

credit to the account of the McCormick Lumber

Company of certain checks and drafts, payment of

which was later refused by the drawers. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of this defendant

and he had no notice thereof or opportunity what-

ever of preventing such crediting of either checks

or drafts, and he is in no respect chargeable with

negligence or fault in respect thereto.

It is not the fact that this defendant in 1925 or

at any time failed, neglected or refused to comply

with any direction from any Bank Examiner or

other representative of the Comptroller of the
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Currency to reduce the line of credit granted to

J. E. Wheeler or to [113] any companies in

which he was interested. All present indebtedness

due from said Wheeler, Wheeler Timber Company,

Wheeler Estate, and Telegram Publishing Com-

pany, is the result of loans made several years prior

to 1925 upon a sufficient showing of financial worth

and supported in large party by adequate guar-

anties and/or collateral. Renewals of said loans

were made from time to time when the borrowers

were unable to pay at maturity, but it is not ti*ue

that the Examiner of National Banks requested the

so-called Wheeler lines to be reduced because too

much was loaned to one person, and such renewals

were never granted in disobedience to any direction

or against the advice of any Bank Examiner or

other representative of the Comptroller of the Cur-

rency.

Further answering Paragraph 10 of the bill of

complaint this defendant says that the loans made to

the persons and corporations listed in Paragraph 10

of the bill of complaint resulted from extensions of

credit granted to said borrowers prior to the year

1923. At each annual meeting of the stockholders

of defendant Bank from the year 1919 down to and

including the year 1927, with the exception of the

year 1924, complainant was represented in person

or by proxy, and at each of such annual meetings

reports showing the acts of the directors for the

years preceding the respective annual meetings were

placed l)efore the meeting and resolutions duly and

regularly adopted ratifying and approving the acts
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of the directors in such preceding years respec-

tively. At the annual meeting for the year 1920,

held January 30, in that year, complainant attended

in person and personally offered the resolution

which was thereupon adopted approving the acts of

the directors in the preceding year. Complainant

therefore should be and is estopped from making

any complaint of the actions of this defendant, who

was a director, in extending credit to the persons

and corporations listed in Paragraph 10 of the bill

of complaint, and should be and is estopped from

averring or proving the same.

Further answering Paragraph 10 of the bill of

complaint, defendant [114] says, that he became

a director of defendant Bank on the day of

, 19 . If complainant's bill is intended as a

charge that losses were made in the amounts stated

in Paragraph 10 because of improper loans, this

defendant says that he was not a director of the

defendant Bank when the loans were made and the

losses resulting therefrom, if any, accrued before

he assumed office ; and since his assumption of office

no act or omission on his part or on the part of any

the directors has increased or affected the amount
of loss, if any, attributable to such loans.

11.

The allegations of Paragraph 11 of the bill of

complaint are untrue and are denied. Defendant

Charles A. Morden was elected a director of defend-

ant Bank on January 11, 1921, and sei-ved as such

director until August 31, 1922, when he resigned,

having sold his stock for a valuable consideration to
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the defendant Mark Skinner. Defendant Morden

served as a member of the Examiner Committee

from the time of his election as a director until the

end of the year 1921 only. The defendant Spaiild-

ing was elected and became a member of the Exam-

ining Committee on the day of , 1923.

During this period the Examining Committee made

regular reports to the directors and such reports

were regularly spread upon the minutes of the meet-

ings of the board of directors. But it is not the

fact that said reports, or any of them, showed any

condition of wrong administration or impending

losses or any condition in the affairs of the defend-

ant Bank requiring action by the directors to avoid

loss. During this period and at all times the di-

rectors met regularly and carefully reviewed the

reports of the Examining Committee and took such

action in respect thereto as in the exercise of sound

judgment seemed necessary. No reports were sup-

pressed and nothing in the condition of the Bank
was ever kept from the stockholders, and it is un-

true that the defendant Morden resigned as director

because of any such undisclosed condition [115]

in the affairs of the Bank.

It is not true that at any time during the exist-

ence of the defendant Bank its Examining Commit-

tee made any report which would show a favorable

but incorrect condition of the Bank or any report

which showed any condition of said Bank except

the true condition thereof as said Examining Com-
mittee found and believed to exist and attempted to

disclose by its reports. All reports of the Examin-

ing Committee were made to the board of directors
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of the Bank only and were thereupon placed with the

minutes of the meetings of the directors, at which

said reports were received, and thereupon all of

said reports become available for examination by

all of the stockholders of the Bank and by the Dis-

trict Bank Examiner and any other representative

of the Comptroller of the Currency. All reports of

the Examining Committee remained at all times and

now remain in the minutes of the directors' meet-

ings and were in fact read and their contents known

to and understood by the District Bank Examiner,

and could have been read and their contents known

to and understood by any stockholder of the Bank
or any representative of the Comptroller of the

Currency.

It is untrue that the Examining Committee ever

made a confidential, private or secret report, or any

report, to Mark Skinner, vice-president, or to other

officers or directors of the Bank, or to the directors

of said Bank, which showed any condition different

from that disclosed by any report made to the Dis-

trict Bank Examiner, or to the Comptroller of the

Currency, but whether the Comptroller of the Cur-

rency in person received copies of al reports made

by the Examining Committee to the board of di-

rectors, defendant cannot say, although he avers

that copies of such reports of the Examining Com-
mittee were sent to the Comptroller of the Currency

whenever requested. [116]

12.

This defendant is unable to determine what is

attempted to be alleged in Paragraph 12 of the bill
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of complaint. Pursuant to the requirements of the

by-laws of defendant Bank there was at all times

an executive committee consisting of a majority of

the board of directors, which committee met weekly

and passed on applications for credit and kept fully

informed in regard to the purchase and sales of

securities, loans on collateral, discounts and other

business activities of defendant Bank. Regular

monthly meetings of the board of directors were

held at which the minutes of meetings of the execu-

tive committee were regularly read and submitted

for approval.

There was also maintained at all times, in accord-

ance with the by-laws of defendant Bank, an Exam-
ining Committee whose duty it was to investigate the

affairs and business of defendant Bank twice in

each year, and said committee during all of said

times carefully investigated the affairs of defendant

Bank and reported the results of such investigations

to the board of directors ; and this defendant alleges

that throughout the period mentioned in the com-

plaint every effort was made by him with respect

to all matters coming within the scope of his office

or duty as a director to super\dse and manage the

affairs and business of defendant Bank faithfully

and honestly.

On October 22, 1926, the Chief National Bank Ex-

aminer of the Twelfth Federal Reserve District ad-

vised defendant Bank by letter of the result of an

examination of its assets and stated that it would

be necessary to provide additional funds to the

amount of not less than $1,000,000 in order that
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nonprodiicing assets in this total could be elimi-

nated. Thereafter this defendant, with other de-

fendants, acting with the approval of said Bank

Examiner, undertook the organization of a corpora-

tion capitalized at $1,500,000, one-half thereof to be

provided [117] by the stockholders of defendant

Bank, each stockholder subscribing $37.50 for each

share of bank stock held by him, said new corpora-

tion to purchase and take over from defendant

Bank nonproducing or "frozen" assets, as described

in the report of said Bank Examiner. Such acting

defendants made every effort to consummate said

plan but were unable to do so. But thereafter, fol-

lowing a further examination by said Bank Ex-

aminer, it was determined that it was necessary to

levy a full 100% assessment upon the stockholders

of defendant Bank, whereupon certain stockholders,

including the Estate of Henry L. Pittock, holding

76'96 shares, undertook and agreed to purchase and

pay the assessment upon any and all stock sold for

failure to pay the assessment, and in furtherance

of said agreement said stockholders advanced the

sum of $1,000,000, and in addition guaranteed the

payment of an additional sum of $1,000,000, in order

to insure payment to the Bank of the full amount

to accrue from said 100% assessment.

The allegation that acts or omissions of this de-

fendant, as a director or otherwise, caused the de-

fendant Bank to go into liquidation is untrue.

Except as hereinabove in this answer to Para-

graph 12 admitted, this defendant specifically denies

each and every allegation of said Paragraph 12.
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13.

It is not the fact tliat at any time this defendant

suppressed or concealed from stockholders any in-

formation regarding the condition of the Bank, and

it is not true that stockholders meetings were in

any respect manipulated or controlled hy this de-

fendant or any person in combination with him.

No such combination among stockholders as alleged

in Paragraph 13 of the bill existed, and during the

entire history of defendant Bank the rights of

minority stockholders in the administration of its

affairs were never in any degree impaired or re-

stricted. [118]

14.

The allegations of ParagTaph 14 of the bill of

complaint are untrue. This defendant did not par-

ticipate in any way in the acquisition of stock in

defendant Bank by J. E. Wheeler, or aid him in

any particular in securing credit for, or in the fin-

ancing of his purchase of said stock. On the con-

trary, said purchase by J. E. Wheeler of stock

theretofore owned by Guy M. Standifer, L. B. Mene-

fee and R. V. Jones was consummated without the

knowledge or consent of this defendant.

15.

The allegations of Paragraph 15 of the bill of

complaint are untrue. This defendant was fully

aware in 1925 and 1926 of the extent to which the

assets of defendant Bank were nonproductive or

frozen, and at all times during said years, and dur-

ing the preceding years, had striven faithfully and
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honestly to convert said frozen assets into bankable

productive commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of the

Currency and requested him to have an examination

made of the condition of the Bank so that with the

approval of the Comptroller, or his representative,

steps could be taken for the elimination of all non-

productive or frozen assets. Thereafter such an ex-

amination was made and other conferences were

held with the Chief Bank Examiner of the Twelfth

Federal Reserve District and the Comptroller, and

thereafter and in December, 1926, with the approval

of the Chief Bank Examiner and the Comptroller,

defendant Bank and its directors determined to or-

ganize a corporation with a capital of $1,500,000,

one-half thereof to be provided by the stockholders

of defendant Bank, each stockholder subscribing

$37.50 for each share of bank stock held by him, said

new corporation [119] to purchase and take over

from defendant Bank non-producing or frozen as-

sets as designated in the reports of the Chief Bank

Examiner.

This defendant and other defendants made every

effort to consummate said plan but were unable to

do so; and when it was ascertained that said plan

could not be successfully carried through, it was

determined to be necessary to levy a full 100%

assessment upon the stockholders of defendant

Bank, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7696 shares.
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undertook and agreed to purchase and pay the as-

sessment upon any and all stock sold for failure

to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,00(3, and in addition guaranteed the payment

of an additional sum of $1,000,000, in order to in-

sure payment to the Bank of the full amount to ac-

crue from said 100% assessment.

This defendant at no time failed or refused to com-

ply with any direction or request of the Comptroller

of the Currency. On the contrary, he at all times

worked in co-operation with him, in the etfort to

formulate and carry out a plan for the elimination

of all nonproducing or frozen assets.

It is not the fact that during 1926, or the year

1927, as alleged in Paragraph 15 of the bill of com-

plaint, any further loans were made or credit ex-

tended to J. E. Wheeler, either directly or upon his

endorsement. On the contrary, this defendant for

a long time prior thereto was endeavoring in every

way within his powder as director, to secure the re-

tirement, in part at least, of the indebtedness owing

by said J. E. Wheeler, and the companies in which,

he was interested.

No loans in excess of the amounts permitted by

law were ever made by the board of directors of

said Bank to J. E. Wheeler or to companies in

which he was interested or to any other persons,

[120] firms, or cori3orations.

16.

The allegations of Paragraph 16 of the bill of

complaint are untrue. Defendant Bank was never
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in such a condition that it was unable to pay its

depositors upon demand until March 28, 1927, a run

upon the Bank occurred. Whereupon, defendant

Bank, in order to insure full and immediate pay-

ment to all depositors on demand, entered into a

contract with United States National Bank and

First National Bank of Portland under the terms

of which said two Banks agreed to advance and loan

to defendant Bank all moneys necessary to enable

defendant Bank to pay its depositors on demand,

defendant Bank pledging to said two Banks all

of its assets as collateral to said loan and in addi-

tion certain of its stockholders, including the Estate

of Henry L. Pittock, individually guaranteeing re-

payment of said loan; and thereupon defendant

Bank began liquidation of its assets in order to

effect the payment of said loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank was

left entirely to defendant Price, or that this defend-

ant in any respect, or to any degree, delegated any

of his duties as director to the president of the

Bank, or to anyone else. And it is not true that in

February, 1927, or in March, 1927, or at any other

time the directors, by the adoption of any plans or

proposals before them, could have avoided the con-

dition which made necessary in their judgment the

agireement with United States National Bank and

First National Bank of Portland and the liquida-

tion as hereinabove described. As to the supposed
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plans or proposals referred to in Paragraph 16 of

the bill of complaint, this defendant says:

First. No plan for the reorganization of defend-

ant Bank as a state bank and trust company was

ever developed or [121] perfected so that it was

possible for accomplishment. Such a plan was at

one time suggested during the conferences with the

Chief Bank Examiner hereinabove referred to. but

it was rejected by defendant Bank and the Chief

Bank Examiner in favor of the plan for transfer-

ring the frozen assets to a corporation to be or-

ganized with capital furnished by the stockholders

of defendant Bank.

Second. So far as this defendant has ever been

advised, J. E. Wheeler was never willing even to

consider turning over his assets for the protection

of defendant Bank, or for the benefit of his credi-

tors, until long after the closing of defendant

Bank. This defendant did not deter or in any way
prevent or dissuade said Wheeler from any such

transfer of assets, but, on the contrary, was at all

times anxious and willing and often demanded that

said Wheeler liquidate his property and assets in

any way possible so that his indebtedness to defend-

ant Bank might be paid.

Further answering Paragraph 16 of the bill of

complaint, this defendant admits that the officers

and directors of defendant Bank caused to be pub-

lished on March 2, 1927, the announcement quoted

on page 22 of the bill, but it is not true that the

directors of the Bank left the sole management and

control to defendant Price or in any manner ab-
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dicated their responsibilities as directors. Nor is

it true that the run on the Bank, which occurred

almost four weeks later, was permitted by defendant

Price or any of the then directors of the Bank,

or that they refrained from doing everything in

their power to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the directors

of defendant Bank having been unable to carry

through the plan for the organization of a corpora-

tion to take over nonproducing or frozen assets,

decided that with the consent and approval of the

Chief Bank Examiner, an assessment of 100% upon

the [122] capital stock of the Bank should be

made, whereupon certain stockholders, including the

Estate of Henry L. Pittock, holding 7,696 shares,

undertook and agreed to purchase and pay the as-

sessment upon any and all stock sold for failure

to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000, and in addition guaranteed the payment

of an additional sum of $1,000,000, in order to insure

payment to defendant Bank of the full amount to

accrue from said 100% assessment.

17.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Paragraph

17 of the bill of complaint. The agreements said

to have been placed in the custody of James B. Kerr

are the agreements already referred to in this an-

swer between defendant Bank and its guaranteeing
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stockholders on the one hand and the United States

National Bank and the First National Bank of

Portland on the other. Said agreements were not

kept secret, but, on the contrary, were presented to

and duly ratified at a meeting of the stockholders of

defendant Bank held May 3, 1927, and said agree-

ments were thereupon spread upon the minutes of

the stockholders' meeting of May 3, 1927.

18.

It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in any sum, nor is it the fact that

the directors impaired the capital stock of the Bank

or wilfully or intentionally depreciated or destroyed

any investment in the stock of the Bank.

19.

It is not the fact that this defendant gave out or

published improperly or carelessly or negligently or

unlawfully, or at all, any information about the in-

ternal affairs of the Bank. [123] It is true that

negotiations were had on one or more occasions for

the sale and transfer to another bank of

the assets, business, and goodwill of defendant

Bank, and that the prospective purchaser was given

such information about the properties offered for

sale as was necessary to the negotiations. But the

directors conducting such negotiations acted honestly

and faithfully in the interest of defendant Bank

and its stockholders, and at no time did they im-

properly disclose or make public the private affairs
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of the Bank or give out any information which, in

any way worked to the disadvantage of the Bank.

20.

This defendant is ready and willing to disclose

any and all facts in their possession which may be

relevant or pertinent to any issue herein. But all

books and records of defendant Bank are, and at

all times have been, open to and available for in-

spection by the stockholders of defendant Bank,

but none of said books or records is in the posses-

sion of this defendant.

21.

This defendant admits that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted this de-

fendant specifically denies each and every allegation

of Paragraph 21 of the bill of complaint.

Complainant is indebted to defendant Bank in

the sum of $30,000, with accrued and accruing in-

terest. For a number of years prior to July 25,

1927, complainant was indebted to defendant Bank

in the sum of $40,000, and on July 25, 1927, the

indebtedness was reduced to $30,000 by the payment

of $10,000 on account. Defendant Bank has made

many demands upon complainant for the payment

of this indebtedness but excepting for the payment

of $10,000 so made on July 25, 1927, the principal

of said loan has not been reduced but complainant

has insisted upon renewals of his notes as they re-

spectively matured. [124] In the report of the

examination made by the Chief National Bank Ex-

aminer of the Twelfth Federal Reserve District on



The Northwestern National Bank et al. 135

October 22, 1926, referred to hereinabove in the

answer to Paragraph 12 of the bill of complaint,

the indebtedness due defendant Bank from com-

plainant was listed as a nonbankable item, and

defendant Bank at that time, and before and after

that time, constantly demanded of complainant that

this indebtedness be paid. This defendant says that

nothing in any of the matters attempted to be set out

in complainant's bill justifies complainant's failure

to pay his indebtedness to defendant Bank, but that

defendant Bank should be permitted, notwithstand-

ing complainant's demands herein, to enforce im-

mediate payment by complainant of the principal

and interest of his debt.

22.

The answer made by this defendant to Paragraph

21 of the bill of complaint sufficiently answers Para-

graph 22 of the bill. No accounting of any kind is

due complainant from defendant Bank or from this

defendant, and complainant should not be permitted

to use the demands or claims asserted in his bill

as an excuse for withholding payment of his over-

due obligation to defendant Bank.

23.

For his answer to Paragraph 23 of the bill of

complaint this defendant says that the bill is with-

out equity. This defendant and defendant Bank

have not at any time refrained, and are not now

refraining, from any necessary or proper step for

the redress of any wrong done to defendant Bank,

but nothing in any of the matters attempted to be

stated in the bill justified the charge that this de-
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fendant has committed any wrong upon said Bank,

and no stockholder, prior to the institution of this

suit, has ever made any complaint to defendant

[125] Bank, or its directors, of any such wrong,

nor has any demand ever been made for the redress

of any such supposed wrong.

This defendant denies that he now has or ever has

controlled the affairs of the defendant Bank, and

avers that at all times in his actions as a director

and stockholder he has been faithful to the rights

of the Bank and of the stockholders and creditors

thereof.

WHEREFORE, this defendant, having fully an-

swered the bill of complaint herein, prays that he be

hence dismissed with costs and his disbursements

herein taxed against complainant.

D. P. PRICE and

JOHN F. LOGAN,
Attorneys for Defendant.

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th day

of December, 1927, by receiving a copy thereof, duly

certified to as such by John Logan, attorney for de-

fendant Charles A. Morden.

W. C. BRISTOL,
Attorney for Complainant.

Filed December 19, 1927. [126]
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AND AFTERWARDS, to wit, on Tuesday, the

27th day of December, 1927, the same being the

37th judicial day of the regular November Term
of said court,—Present the Honorable ROB-
ERT S. BEAN, United States District Judge,

presiding,—the following proceedings were had

in said cause, to wit: [127]

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 27, 1927—

ORDER GRANTING MOTION OF DE-
FENDANT CHAUNCEY McCORMICK TO
QUASH SERVICE OF SUBPOENA AND
DISMISS SUIT AS TO HBI.

This proceeding came before the Court on De-

cember 19, 1927, upon motion of defendant Chaun-

cey MeCormick, appearing specially for the jDurpose

of the motion only, to quash service of subpoena

and to dismiss the suit as to him, said defendant

appearing by Messrs. James B. Kerr and Charles

A. Hart, his attorneys, and complainant appearing

by William C. Bristol, Esq., his attorney; and it

appearing from the record herein that said defend-

ant Chauncey MeCormick is a resident and inhabi-

tant of the Northern District of Illinois, Eastern

Division at Chicago, Illinois, and that complainant

is a resident and inhabitant of the Western District

of Washington, and that the said defendant Chaun-

cey MeCormick is not suable in [128] the Dis-

trict of Oregon wherein this suit is brought

;
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Therefore it is

ORDERED that the motion of defendant Chaun-

cey McCormick be and the same is hereby allowed

and that this suit be and the same is hereby dis-

missed as to defendant Chauncey McCormick.

Dated this 27th day of December, 1927.

R. S. BEAN,
District Judge.

Filed December 27, 1927. [129]

AND AFTERWARDS, to wit, on the 27th day of

December, 1927, there was duly filed in said

court an opinion, in words and figures as fol-

lows, to wit: [130]

In the District Court of the United States for the

District of Oregon.

No. E.-8936.

CHARLES A. BURCKHARDT,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, etc..

Respondents.
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No. E.-8939

FRED A. BALLIN,
Complainant,

vs.

THE NORTHWEST NATIONAL BANK,
CHARLES K. SPAULDING, etc..

Respondents.

MINUTES OF COURT—DECEMBER 27, 1927

—OPINION.

Portland, Oregon, December 27, 1927.

Memorandum by BEAN, District Judge.—These

suits are brought against the Northwest National

Bank, formerly doing business here, and the direct-

ors thereof for an accomiting of the transactions

of the bank and its directors, and for a personal

judgment against the directors if found to be liable.

The plaintiffs are all nonresidents of the district.

All the defendants except McCormick are residents

of the district. McCormick is a resident of Illinois

and was there served with process. He appears

specially and moves to quash the service and dis-

miss the suits as to him on the ground that he is

not suable in this district. His objection does not

go to the jurisdiction of the court over the subject

matter, but to its jurisdiction over him. In other

words, the objection is to the venue.

Section 51 of the judicial code provides that ex-

cept as in the six succeeding sections no civil suit

shall be ])rought in any district court against any

defendant bv any legal process in any other district
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than that of which he is an inhabitant, but where

the jurisdiction is founded only on the fact that

the action is between citizens of [131] different

states the suit shall be brought in the district of

the residence of either the plaintiff or the defend-

ant. The six succeeding sections mentioned have

reference to states containing more than one dis-

trict, or districts containing more than one division,

or where receivers are appointed of lands or other

property of a fixed character, or suits to enforce

legal or equitable liens upon or claims to, or to re-

move an encumbrance or cloud upon the title of

real or personal property within the district in

which the suit is brought.

These suits do not come within the provisions of

either of these sections. They are not suits to

enforce a lien upon real or personal property, or

remove a cloud or encumbrance thereon, but are

in personam. They are therefore governed by sec-

tion 51. And if jurisdiction is asserted because

a federal question is involved McCormick can be

sued only in the district of which he is an inhabi-

tant. (Rose's Federal Pro. 280; Macon Gro. vs.

At. Coast Line, 215 U. S. 501.) If jurisdiction is

founded on diversity of citizenship alone, he can-

not be compelled to submit himself to the jurisdic-

tion of this court in a suit brought by a nonresident,

by service in the district of his residence. (Camp

vs. Gress, 250 U. S. 308 ; Robertson vs. Labor Board,

268 U. S. 619.)

The motion is therefore allowed.

Filed December 27, 1927. [132]
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AND AFTERWARDS, to wit, on the 9tli day of

January, 1928, there was duly filed m said

court, an answer of defendant, Emery 01m-

stead, in words and figures as follows, to wit:

[133]

[Title of Court and Cause.]

ANSWER OF RESPONDENT EMERY OLM-
STEAD.

Now comes the respondent Emery Olmstead, and

for answer to complainant's complaint admits, de-

nies and alleges, as follows:

I.

Respondent says that it is true that Charles A.

Burckhardt, complainant, is a resident and citizen

of the State of Washington, and that Chauncey

McCormick is a resident and citizen of the State

of Illinois, and that The Northwestern National

Bank is an association organized under the laws

of the United States for carrying on the business

of banking under and pursuant to the statutes, to

wit, Section 5133, and other statutes of the kind

and character mentioned in complainant's bill.

It is also true that O. L. Price, A. D. Charlton,

E. S. Collins, Natt McDougall, Phil Metchan,

Frederick F. Pittock, Mark Skinner, Charles K.

Spaulding, Charles H. Stewart and James F.

Twohy were and are the directors of the North-

western National Bank, and that each of them is
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a citizen and resident of the State of [134] Ore-

gon.

It is also true that Charles A. Morden, together

with O. L. Price are trustees of the H. L. Pittock

estate, and that for part of the time mentioned in

complainant's bill Charles A. Morden was a direc-

tor of said Bank and was one of the members of

the Examining Committee of said Bank.

It is also true that Emery Olmstead was presi-

dent of the Northwestern National Bank from some

time in 1919 imtil the last of February, 1927, and

in this connection respondent says that on the 28th

day of February, 1927, respondent resigned as

president and director and the said O. L. Price

succeeded him as president of said Bank ; that since

said time the respondent Emery Olmstead has had

nothing whatever to do with The Northwestern

National Bank, either as an official of said Bank,

or otherwise.

11.

Respondent admits the allegations contained in

Paragraphs 2 and 3 of complainant's complaint.

III.

Answering the allegations contained ui Para-

graph 4, this respondent says that it is not true

that he at any time committed any act and/or acts

for the purpose of injuring the stockholders, and in

this connection respondent says that every act done

or performed by him while he was a member of the

board of directors, or while he was acting as presi-

dent, was done for the purpose of benefiting the
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Bank and enabling it to pay dividends to the stock-

holders.

In connection with the allegation in complain-

ant's bill that demand was made upon the directors

prior to the institution of this suit, this respondent

says that he was not on the board [135] of di-

rectors at said time, and was not engaged in direct-

ing the affairs of the said Bank.

It is true that complainant is a holder of capital

stock of The Northwestern National Bank, and it

is true that the said Charles A. Burckhardt, com-

13lainant, was not a member of the board of direc-

tors at the time of the happening of the affairs

delineated in said bill of complaint.

It is not true that this respondent ever at any

time dominated or controlled the said Bank, nor

is it true that this res^jondent at any time did any-

thing to injure or destroy the value of the minority

stockholders ' stock.

Each and every other allegation contained in said

paragraph, this respondent specifically denies.

IV.

Answering the allegations contained in Para-

graph 5, your respondent says that Charles A. Mor-
den, at one time director and member of the board

of said Bank, and O. L. Price, as trustee of the

H. L. Pittock estate, controlled seventy-six hun-

dred and ninety-six (7696) shares of the cajntal

stock of said Bank, and that, in addition thereto,

O. L. Price personally holds and has under his con-

trol two hundred and ninety (290) shares, and that

Frederick F. Pittock holds one hundred (100)
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shares, and it is also true that Charles A. Morden

individually held at one time fifty (50) shares, and

that by reason of said holdings Price and Morden

control or are in a position to control the said bank.

And in this connection your respondent alleges

that in the year 1922, and while Charles A, Morden

was one of the trustees of the H. L. Pittock estate

and possessed of certain duties in relation to said

trusteeship, the said Charles A. Morden sold his

fifty (50) shares of stock and resigned as a director

and as a [136] member of the Examining Com-

mittee ; that in comiection with his duties while

acting on the Examining Committee, the said Charles

A. Morden, prior to said time, had occasion to and

did pass upon practically all of the loans men-

tioned in Paragraph 10 of complainant's bill; that

by resigning from the Examining Committee and

board of directors of The Northwestern National

Bank, the said Charles A. Morden refused to per-

form his duties as required of him by law and under

his trusteeship of the H. L. Pittock estate.

V.

Answering the allegations contained in Para-

graph 6, your respondent says that it is not true that

complainant was solicited by the board of directors

of the said Bank to become a stockholder ; that it is

true that complainant was solicited by a member

of the board of directors, to wit, .Phil Metschan,

and at said time the said complainant was invited

to buy shares upon the representation that said

Bank was paying dividends, and it is true that

complainant paid the sum of thirty-one thousand



The Northwestern National Bank et al. 145

two hundred and fifty dollars ($31,250.00) for

stock in the said Bank, and received certificate

No. 98 for two hundred and fifty (250) shares of

said stock; and in this connection respondent says

that at the time said complainant purchased said

stock, and for one year thereafter, the said North-

western National Bank ]3aid dividends, and that

said representation in that respect was true.

VI.

Answering the allegations contained in Para-

graph 7, this respondent says that it is true that

the directors took the oath of office and agreed to

conduct the affairs of said Bank in conformity

with the law; and in this respect your respondent

[137] says that, so far as he was able, he did con-

duct the said Bank in conformity with the rules

and regulations and the law ai3pertaining to Na-

tional Banks, and that between the years of 1920

and 1926, inclusive, under the management of your

respondent. The Northwestern National Bank
made in profits a sum in excess of one million four

hundred thousand dollars ($1,400,000.00) ; that be-

cause of the matters and things hereinafter set

forth, to which reference is hereby made, the earn-

ings were not used for the payment of dividends,

but were used, because of the peculiar situation

existing at said time, to take care of losses on what

is commonly called "bad loans."

VII.

Answering the allegations contained on Para-

graph 8, your respondent says that the 11. L. Pit-
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tock estate trustees, and those associated with them

and identified with them, controlled and directed

the affairs of The Northwestern National Bank in

the selection and maintenance of the directors and

officers of the said Bank.

VIII.

Answering the allegations contained in Para-

graph 9, your respondent denies that the capital

of said Bank was apparent, and states in this con-

nection that the capital was real, and approxi-

mately as alleged in Paragraph 9 of complainant's

bill.

IX.

Answering the allegations contained in Para-

graph 10, your respondent says that at the time of

the happening of the events and transactions nar-

rated in Paragraph 10, or most of them, and par-

ticularly in 1918 and 1919 during the World War,

your respondent [138] was actively engaged, by

and with the knowledge, consent and appointment

of the board of directors, in securing business for

said Bank, making Eastern connections, and, dur-

ing the World War, in raising money for the

United States Government in that he had charge

of all the Liberty Loan drives, including the Vic-

tory Loan, five in number, in the city of Portland,

Oregon; that your respondent was also Chairman

of the War Camp Community Service of the State

of Oregon, and also chairman of the committee of

fifteen for the development of the West channel

of the river and Swan Island and Guild's Lake,

a project involving a ten million dollar expendi-
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ture; that your respondent during said times also

caused to be organized the Columbia-Pacific Steam-

ship Company, which was organized after the war,

and which company was developed up to the point

where it o^Dcrated eleven boats rimning to the

Orient out of the city of Portland; that these

duties, together with numerous other duties, neces-

sarily demanded of your respondent a great deal of

time, and that, by reason of the numerous duties

devolving upon your respondent he was not able

to give personal attention to all of the loans made

by the said Bank, and in order that your respond-

ent might make the necessary connections in a

financial way, secure new accounts, and build up

the said Bank, there was appointed a number of

vice-presidents of said Bank, which appointments

were made by the board of directors of the said

Bank, and at the same time the said board of di-

rectors placed the said vice-presidents in charge of

certain loans, giving them full power to investigate

the persons or bodies corporate applying for a loan

prior to the making of the same; that said vice-

presidents were required to report to the board of

directors upon the safety of the said loans, and

your respondent of necessity had to rely upon such

investigations and sworn statements of the appli-

cants for loans ; that this method employed by your

respondent, and directed by the [139] board of

directors, was the usual, ordinary and customary

method of handling loans made by banks of the

kind and character of the Northwestern National

Bank.
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That in regard to Item 1, in Paragraph 10, your

respondent says that the loan made to the Dufur

Orchards Company was originally seventy thou-

sand dollars ($70,000.00), and that said company

owned large orchard tracts near Dufur, Oregon,

and that your respondent opposed any further

loans to the said Orchards Company; that there-

upon a committee was appointed to examine into

the affairs of said Orchards Company; that this

committee visited the said tract and approved of

a loan and/or loans in excess of six hundred thou-

sand dollars (|600,000.00), in that they recom-

mended that the Bank purchase three hundred

thousand dollars ($300,000.00) of bonds that were

in default upon the said property, and thereafter

a majority of the board caused to be advanced to

the said Orchards Company a total sum of six

hundred thousand dollars ($600,000.00) ; that your

respondent objected to this loan, but was overruled

by a majority of the board, and your respondent

was compelled to take more than three hundred

thousand dollars ($300,000.00) out of the earnings

of said Bank to charge the asset down to where he

felt it was safe.

In regard to Item 2 of said Paragraph 10 your

respondent says that this was a war loan approved

by the board of directors; that it jDroved not to be

good, and in this connection your respondent says

that careful investigation was made of the finan-

cial standing and plans of the said A. O. Anderson,

and that the said loan was made in good faith so

far as your respondent is concerned, believing at
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the time that the Bank was safe in making said

loan; and in this connection your respondent says

that he, while acting as president of said Bank,

was successful in apprehending A. O. Anderson

in the city of New York, and after suit brought

in said courts collected [140] a sum in excess

of sixty thousand dollars ($60,000.00), and that

said sum mentioned in said complaint should be

reduced by said amount.

In regard to Item three, your respondent says

that he did not have charge of said loan to A. Ru-

pert & Co. ; that the same was handled by other

officials of the Bank and after due investigation

by them, and that he relied upon the investigation

made by the other bank officials. Your respondent

admits that said loan was a loss to said Bank.

In regard to Item 4, your respondent says that

it is not true that he made this loan, but on the

contrary avers that said loan was handled by a

vice-president and said business was obtained by

said vice-president, and said loan was based upon

the statements made by said Bankers Discount

Corporation and the investigation of said vice-

president, and the same was made in the ordinary

course of business so far as your respondent is con-

cerned.

Your respondent says that all of the other items

mentioned in said specifications, numbered from

6 to 16, inclusive, were made in approximately the

same manner and after due investigation, and in

this connection your respondent desires to state

that the loan made to J. E. Wheeler was one made
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after due investigation; that at the time said loan

was made, or shortly thereafter, the said loan was

amply secured; that there is now in possession

of said Bank security protecting said loan of the

reasonable value of a sum of money in excess of

six hundred thousand dollars (|600,000.00) ; that

The Northwestern National Bank had various and

sundry guaranties of the said J. E. Wheeler, which

guaranties in effect provided that J. E. Wheeler

would pay not only his own direct obligations, but

all of the obligations of any and all of his compa-

nies, including the McCormick Lumber Company,

the Wheeler Timber Company, the W. E. Wheeler

Estate, and the Telegram Publishing [141] Com-

pany, and in this connection your respondent al-

leges that the statement of J. E. Wheeler in Feb-

ruary of 1925, showed assets as follows

:

Accounts Receivable $ 315,000 . 00

Notes Receivable 456,330.00

Timber stocks, bank stocks, etc 4,400,000 . 00

50% The Portland Telegram 400,000.00

60% McCormick Lumber Company. . . 600,000.00

1/4 interest W. E. Wheeler estate,. . . 1,000,000.00

Real Estate 102,000.00

$7,273,330.00

and that said statement showed a net worth of more

than six million dollars ($6,000,000.00) ; that in ad-

dition to the statement above delineated. The North-

western National Bank had statements from the dif-

ferent companies in which J. E. Wheeler was

interested showing their net worth, and that the
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total net worth of all of the companies in which

J. E. Wheeler was interested was in excess of

eighteen million dollars ($18,000,000.00) ; that your

respondent had made some independent investiga-

tion of the financial worth of J, E. Wheeler, par-

ticularly with regard to the value of his timber

holdings, and your respondent had come to the

conclusion that the said J. E. Wheeler under-esti-

mated rather than over-estimated the value of his

different holdings; that a recent statement of the

holdings and interests of the said J. E. Wheeler

show^s that the said J. E. Wheeler, after all obliga-

tions of every kind and character are paid, has a

net worth of four million six hundred ten thous-

sand dollars ($4,610,000.00).

That the loan to the McCormick Lumber Com-

pany, mentioned in Item 13, has been paid out of

a bond issue placed against the property of the

McCormick Lumber Company.

That the loan made to the Wheeler Timber Com-

pany and the loan made to the W. E. Wheeler Es-

tate have the endorsements of J. E. Wheeler and

W. M. Wheeler; that the same are safe loans, and

will be paid in full out of the assets of J. E. Wheeler

and/or [142] W. M. Wheeler.

That the loan made to the Telegram Publish-

ing Company is endorsed by J. E. Wheeler and L.

R. Wheeler, and that there are ample assets to pay

said loan in full.

That the following is a personal statement of the

interests, and the value of the same, including the

liabilities, of J. E. Wheeler

:
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ASSETS:
Timber Holdings $6,102,000.00

Real Estate 75,000.00

Stock in McCormick Lumber Co 81,000.00

Stock in Northwestern National Bank 705,000.00

Accounts Receivable due from McCor-

mick Lumber Company, 1,572,000 . 00

Grand Total $8,535,000.00

LIABILITIES:
Personal $1,278,400.00

Telegram Publishing Co. 549,750.00

Bowles judgment 70,000.00

McCormick Lumber Co.. .1,572,000.00

Ralph Schneeloch Co.... 60,500.00

3,530,650.00

Law costs, liquidation and

re-adjustment and

unlisted liabilities . . . 194,350 . 00

Other liabilities 200,000.00 3,925,000.00

Surplus, $4,610,000.00

That said statement shows that, after all of J.

E. Wheeler's obligations have been paid, both con-

tingent and otherwise, he still has for his own
estate the sum of four million six hundred ten thou-

sand dollars ($4,610,000.00) ; and that the District

Examiner of Banks stated to your respondent that

he was satisfied that J. E. Wheeler was in a stable

financial condition during the years of 1926 and
1927.
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Your respondent says that it is true that the

Examiner of National Banks asked that Wheeler's

lines be reduced, upon the [143] ground that

there was too much loaned by said Bank to one per-

son, and to this end your respondent consulted with

J. E. Wheeler and L. R. Wheeler, the owners of

the Telegram Publishing Company, and at said

time, or thereabouts, your respondent succeeded in

finding a purchaser, ready, willing and able to pur-

chase the "Telegram" and its plant for the sum of

nine hundred thousand dollars ($900,000.00) cash;

that L. R. Wheeler signed a written option to sell

the same; that J. E. Wheeler refused to sell the

plant for such a price, and thereupon the said J. E.

Wheeler consulted with the other members of the

board of directors of The Northwestern National

Bank, to wit, O. L. Price, Phil Metschan, E. S. Col-

lins, A. D. Charlton and Charles K. Spauling, who
were members of the Executive Committee, and not-

withstanding the demands of the National Bank Ex-

aminer, and notwithstanding the request of your

respondent that said "Telegram" be sold and said

lines of credit be reduced, each and every member
of said committee refused to allow or permit a sale

of the said paper ; that had said sale been made, the

entire indebtedness of the Telegram Publishing

Company would have been paid to said Bank, and

some four hundred thousand dollars ($400,000.00)

would have been available for the said J. E.

Wheeler to pay other ol)ligations of his said com-

panies to the Bank at said time ; that it was because

of the failure of the directors above named to back
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up the request of your respondent that your re-

spondent was unable to reduce the lines of credit

enjoyed by J. E. Wheeler and/or his companies.

That in order to comply with the said National

Bank Examiner's request, your respondent also

tried to negotiate the sale of various timber tracts

owned by the said J. E. Wheeler, or in which he

had an interest; that because of the lumber condi-

tions then existing, it was difficult and almost im-

possible to make a sale of the said timber holdings

in a short period of time ; that [144] had the other

members of the board of directors worked with

your respondent, a sale of the "Telegram" would

have been consummated, and the indebtedness of

the said J. E. Wheeler and/or his companies would

have been largely paid.

Your respondent further says that it is not true

that the Bank was forced into liquidation by reason

of said loans, and in this connection your respond-

ent says that said loans were not public property

and were not known generally to the public. Your

respondent avers that the said Bank was forced into

liquidation because of false and malicious rumors

about its solvency; that in this connection your re-

spondent says that false and malicious riunors were

circulated in and about the City of Portland, caus-

ing an unprecedented run upon the said Bank ; that

during the first day alone of said run the said Bank
paid out a sum of money in the approximate amount

of three million dollars ($3,000,000.00) to deposit-

ors; that in nine months' time the said Northwest-

ern National Bank has paid out to depositors
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eighteen million three hundred thousand dollars

($18,300,000.00), and that all of said moneys came

from the assets of the Bank, and not from any guar-

anties of any kind or character, and in this connec-

tion your respondent is informed and believes, and

therefore alleges, that the depositors have been paid

in full and that there will be available for the stock-

holders some two million five hundred thousand

dollars ($2,500,000.00).

X.

Answering the allegations contained in Para-

graph 11, your respondent says that so long as he

was president of the said Bank, he kept the stock-

holders informed of the affairs of the said Bank,

and did not suppress any information to which the

said stockholders were entitled, nor did he suppress

any information to which the directors were en-

titled. [145]

Your respondent says that it is true that Charles

A. Morden resigned as director, and admits that

Charles K. Spaulding succeeded him, and that

thereafter Phil Metschan, Charles K. Spaulding

and A. D. Charlton constituted the Examining Com-

mittee.

Your respondent says that it is true that the said

Examining Conunittee made one report to the

Comptroller of the Currency of the United States

and a different report to Mark Skinner, vice-presi-

dent, and that said report was different in that,

among other things, it criticized certain loans or

lines of credit, and did not reveal said criticisms

to the Comptroller.
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Your respondent denies each and every other al-

legation, specifically and generally, contained in

said paragraph.

XI.

In regard to the allegations contained in Para-

graph 12, your respondent denies all that portion

of the same which has not been alleged or admitted

heretofore, and states that he recommended that a

new bank be organized, and that to this arrange-

ment the said Bank Examiner agreed and all ar-

rangements had been made to take out of said Bank

the slow paper and frozen assets; that all of the

stock in the new bank had been subscribed for,

and all preliminary action had been taken by the

board of directors with the exception of securing a

charter for the said new bank; that all of said or-

ganization and preliminary matters had been agreed

to by all of the members of the board of directors

when, without notice or reason of any kind or char-

acter, O. L. Price, then controlling the said North-

western National Bank by reason of his stock, an-

nounced that he would not go ahead with the deal;

that had said organization of said new bank been

made, and the proceedings had as agreed to by the

board of directors and as approved by the National

Bank Examiner, all of the slow paper and frozen

assets [146] would have been placed in a separ-

ate corporation, and the new bank would have been

able to pay dividends and carry on as a successful

banking institution, and neither the depositors' nor

any of the stockholders' interests would have been
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jeopardized, and no one would have sustained a

loss.

That there was su])scribed for said new bank the

sum of two million dollars ($2,000,000.00) in capi-

tal, and two hundred thousand dollars ($200,000.00)

in surplus.

That your respondent at all the times while he

was either president, vice-president or director of

said Bank, used all of his knowledge, skill and

experience gained over a i^eriod of thirty-odd years

of banking to carry said institution along in the

manner provided by law, and in accordance with

good banking system; that for more than ten years

your respondent, through acquiring new connec-

tions and new business, was able to earn enough to

pay dividends every year had not conditions arisen

over which your respondent had no control.

XII.

In answering Paragraph 13 your respondent

says that he at no time suppressed or concealed

from this complainant, or any other shareholder,

any of the facts to which they were entitled, and ad-

mits that the trustees for the H. L. Pittock estate,

and their associates, controlled and managed the

said Bank and had the power so to do.

XIII.

Answering Paragraph 14 your respondent says

that O. L. Price, L. B. Menefee, R. V. Jones and

Guy M. Standifer, through their stock control, did

attempt to sell The Northwestern National Bank in

1923 to the United States National Bank, and in
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this [147] connection your respondent says that

an officer of The Northwestern National Bank, to

wit, O. L. Price, prior to the liquidation of the

Bank, offered to sell the said Bank to the First

National Bank ; that all of these matters and things

caused rumors and reports to be circulated, or had

a tendency to, and hampered and harassed your

respondent in building up the said Bank.

That your respondent did not have anything to

do with the offer of sale of said Bank at said time,

and in this regard your respondent asks that the

complainant be required to make proof of the re-

maining allegations in said paragraph.

XIV.

In answer to Paragraph 15 your respondent says

that it is not true that the statement book under

"Items in Transit" would show the slow loans;

that, on the contrary, said statement book would

show every day all out-of-town checks either ac-

cepted as cash or sent for collection, so that all

checks that went through the Bank, of whatever

kind or character, if they were checks on other

Banks, would be shown on the statement book under

"Items in Transit," and that in this regard times

tvas available of and concerning any check of any

depositor's account, and that if the other directors

of the Bank did not know what checks were in

transit, or what checks were accepted for deposit,

it was because they did not care to know and re-

fused to be informed.

In other respects, your respondent admits the al-

legations contained in Paragraph 15, except as the
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same is in this answer varied or qualified, and ex-

cept that your respondent denies that he at any time

liad any intent, or knowledge of any action by the

Board, to impair the assets of said Bank, and in

this connection, and by way of explanation of the

action of your respondent of and concerning the

matters alleged in said jDaragraph, your respondent

[148] alleges that J. E. Wheeler held approxi-

mately twenty-three and one-half per cent (231/2%)

of the stock in The Northwestern National Bank,

and that he, the said Wheeler, did have sufficient

money, in case said organization described in Para-

graph 15 of complainant's complaint was made, to

take his portion of the stock to be subscribed for

and paid for in the new liquidating company, and

in order that this deal might be carried through

this respondent secured a purchaser, ready, able

and willing to buy the "Portland Telegram" at the

price of nine hundred thousand dollars ($900,-

000.00), as hereinbefore delineated, and your re-

spondent prays that the explanation of said sale

heretofore delineated be read in connection with

this paragraph.

XV.
In answer to Paragraph 16, and subheadings

"First" and "Second," and the allegations con-

tained in Paragraphs 17, 18, 19, 20, 21, 22, and 23

of said bill of complaint, your respondent says that

the matters therein delineated and alleged were

matters which happened after he resigned from the

board of directors, and after he had resigned as
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president, and he has no knowledge of the same,

and therefore denies the same, and asks that proof

be made of said allegations, and in this connection,

in regard to the requests of the National Bank Ex-

aminer as alleged in said paragraphs, your respond-

ent says that it is not true that he refused to carry

out said deal, but, on the contrary, your respondent

urged the board of directors to carry out said deal

and stated at said time that it was the only alterna-

tive of said Bank and that if said plan was carried

out it would meet the approval of the Comptroller

and the National Bank Examiner; that notwith-

standing the reconmiendations of your respondent,

O. L. Price, afterwards president of said Bank,

stated that he had decided not to carry it through;

and that [149] it was due to such transactions as

this, and the false rumors circulated about said

Bank, that the same was forced into liquidation,

and not otherwise, and that said Bank was not

forced into liquidation because of any precarious

condition, as is shown by the matters and things

hereinbefore set forth.

WHEREFORE, this respondent prays that com-

plainant 's bill may be dismissed, and that he recover

his costs and disbursements herein.

SHEPPARD, PHILLIPS & RALSTON,
Attorneys for Respondent, Emery Olmstead.

CHESTER A. SHEPPARD,
Of Counsel. [150]
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United States of America,

State and District of Oregon,

County of Multnomah,—ss.

I, Emery Olmstead, being first duly sworn, de-

pose and say that I am one of the respondents in

the above-entitled suit; and that the foregoing an-

swer is true, as I verily believe.

(Sgd.) EMERY OLMSTEAD.

Subscribed and sworn to liefore me this 6th day

of January, 1928.

[Notarial Seal]

(Sgd.) WM. C. RALSTON,
Notary Public for Oregon.

My commission expires January 11, 1929.

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing answer of respond-

ent Emery Olmstead by copy, as prescribed by law

is hereby admitted, at Portland, Oregon, this 9th

day of January, 1928.

W. C. BRISTOL,
Attorney for Complainant.

Filed January 9, 1928. [151]
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AND AFTERWARDS, to wit, on Wednesday, the

llth day of July, 1928, the same being the 8th

judicial day of the regular July term of said

court,—Present the Honorable ROBERT S.

BEAN, United States District Judge, presid-

ing,—the following proceedings were had in

said cause, to wit: [152]

In the District Court of the United States for the

District of Oregon.

IN EQUITY—E.-8936.

CHARLES A. BURCKHARDT,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, PHIL MET-
SCHAN, A. D. CHARLTON, E. S. COL-

LINS, CHAUNCEY McCORMICK, NATT
McDOUGALL, FREDERICK F. PIT-

TOCK, MARK SKINNER, CHARLES H.

STEWART, O. L. PRICE, EMERY OLM-
STEAD, JAMES F. TWOHY and

CHARLES A. MORDEN,
Respondents.

MINUTES OF COURT— JULY 18, 1928—DE-
CREE.

This cause came on to be heard on June 18, 1928,

at this term, and the Court heard evidence offered

on behalf of the respective parties hereto and argu-
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ments of counsel; and thereupon, upon considera-

tion thereof, it was ORDERED, ADJUDGED
AND DECREED as follows, viz:

That the complainant failed to establish the alle-

gations of his bill of complaint; that said bill is

without equity and complainant is entitled to no

relief as to the defendants and said bill of complaint

and cause of suit as to said defendants is hereby

dismissed, and it is

FURTHER ORDERED, ADUDGED AND DE-
CREED that the defendants have and recover of

the complainant their respective costs and disburse-

ments herein to be taxed.

Done this 11th day of July, 1928.

R. S. BEAN,
Judge.

Filed July 11, 1928. [153]

In the District Court of the United States for the

District of Oregon.

November Term, 1927.

BE IT REMEMBERED, that on the 10th day

of November, 1927, there was duly filed in the Dis-

trict Court of the United States for the District of

Oregon, a bill of complaint in words and figures as

follows, to wit: [154]
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In the District Court of the United States in and

for the District of Oregon.

IN EQUITY—No. E.-8939.

FEED A. BALLIN,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, PHIL MET-
SCHAN, A. D. CHARLTON, E. S. COL-

LINS, CHAUNCEY McCORMICK, NATT
McDOUGALL, FREDERICK F. PIT-

TOCK, MARK SKINNER, CHARLES H.

STEWART, O. L. PRICE, EMERY OLM-
STEAD, JAMES F. TWOHY and

CHARLES A. MORDEN,
Respondents.

COMPLAINT.

Filed November 10, 1927.

To the Honorable Judges of the Above-entitled

Court, in Equity Sitting:

The complaint of Fred A. Ballin, a resident of

the city of Los Angeles in the State of California

and a citizen of said State of California, exhibited

against the above-named respondents, all save

Chauncey McCormick being residents and citizens

of the State of Oregon and the said Chauncey Mc-

Cormick a resident of the State of Illinois, doth for

cause of suit against the above-named respondents

respectfully set forth and show:
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Par. 1. Tliat Fred A. Ballin, above-named com-

plainant, and a resident and citizen of the State

and District of California in the city of Los An-

geles aforesaid is a citizen and resident of a differ-

ent state than any of [155] the above-named re-

spondents and that there is a diversity of citizen-

ship existing between the complainant and all of

the respondents.

That Chaimcey McCormick is a resident and citi-

zen of the State of Illinois.

That The Northwestern National Bank is an as-

sociation under the laws of the United States for

carrying on the business of banking under and pur-

suant to Revised Statutes, Section 5133 and all

related sections, defined and designated as Title 12

in United States Code Annotated, as enacted by

Congress June 28th, and approved June 30, 1926,

and as existing in force December 7, 1925, and prior

thereto, with acts amendatory and supplemental

thereto and under and pursuant to the laws of the

United States in that behalf by Congress ordained

and enacted, and during all the times herein men-

tioned was doing business in the city of Portland

and State and District of Oregon and within the

jurisdiction of this Honorable Court.

That the respondents O. L. Price, A. D. Charlton,

E. S. Collins, Natt McDougall, Phil Metsehan,

Frederick F. Pittock, Mark Skinner, Charles K.

Spaulding, Charles H. Stewart and James T. Twohy

were and are the directors of aforesaid The North-

western National Bank and still are and remain the
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directors, and all of them are and each of them is a

resident and citizen of the State of Oregon.

That Charles A. Morden was sometime a director

of said Bank and is, together with O. L. Price, trus-

tee of the H. L. Pittock estate, and for part of the

time herein mentioned was sometime a director of

said Bank, and also or lately was the president,

[156] treasurer and manager of Oregonian Pub-

lishing Company, a composite part of said H. L.

Pittock estate, together with O. L. Price as his

cotrustee, and a resident and citizen of the State

of Oregon.

That Emery Olmstead was and continued to be

after the first of the year 1927 president and di-

rector of said Bank, but on or about the 28th

day of February, 1927, resigned as president and

director thereof and the said O. L. Price succeeded

him as president of said Bank, having theretofore

been and for some time past lately was chairman

of the board of directors of said Bank.

Par. 2. That the amount involved in this suit

exceeds the sum of three thousand dollars (|3,-

000.00), exclusive of interest and costs.

Par. 3. That the banking laws of the United

States, to wit. Section 5147 of the Revised Statutes

as amended by the Act of February 20, 1925, Chap-

ter 274, 43 Statutes 955, and now set forth as

Section 73 of Title 12 of the United States Code

Annotated, and Section 93 of said Title 12 of said

code derived from the Act of June 3, 1864, and in-

corporated in the Revised Statutes as Section 5239,
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are part of and involved with thi subject matter of

this suit.

Par. 4. That this suit is instituted, commenced

and prosecuted by the complainant Fred A. Ballin

as a stockholder of The Northwestern National

Bank upon [157] behalf of himself and all other

stockholders of said Bank for that said Bank and its

present directors as aforesaid are the persons by

and through whom the matters complained about

occurred, were occasioned and were committed and

for injuries to said Bank and to its said stockholders

by the acts of themselves, the aforesaid directors,

no one or any of them, nor said Bank, will sue or

cause to be sued nor bring to account any one of

themselves as between themselves and said Bank or

for and on behalf of any stockholder the matters

and things complained of herein, although before

the filing of this complaint demand was made that

they should correct and right the wrongs herein

suffered and that said Bank should proceed to en-

force the duties and liabilities of said directors

herein complained about

,

That this complainant was and is a holder of

capital stock or of shares of The Northwestern

National Bank during the time of the transactions

herein complained of and from and after the date

of the issuance of the certificate of stock the mat-

ters and things complained of occurred down to

and inclusive of the present time, and this suit is

not a collusive one to confer in a court of the

United States jurisdiction of a case of which it

would not otherwise have cognizance.



168 Charles A. Burckliardt et al. vs.

That this complainant does not have any in-

fluence or voice with other shareholders or directors

nor is he in any manner identified with said di-

rectors, but all of the said above-named respondents

and said Bank are and were opposed during all the

times herein mentioned to the conduct of the busi-

ness of said Bank in a way and manner that would

and could have obviated the filing of this suit and

would and could have protected [158] the rights

of the minority shareholders and protected the

property and assets of said Bank, but upon the

contrary, the majority of the stock held by the above-

named respondents, directors, is wholly adverse

to the minority and to this complainant and bent

upon carrying out at all hazards the matters and

things herein complained about through absolute

rontrol, through stock ownership by them, the

^aid respondents, as directors, so that they would

and did not respect any demand or request of this

complainant and each and every one of said re-

spondents are and were antagonistic to the bringing

of any suit and that as stockholders their interests

were in every way and are antagonistic to the in-

terests of this complainant, whereby and wherein

they attempt to affirm the matters and things done

and transacted by them herein complained about,

and moreover said respondents and all of them,

together with said Bank, although having abdicated

control and possession of all assets and gone into

liquidation as to all matters, save and except such

parts of them as related to the interests of stock-

holders only and the carrying out of such matters
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as said directors themselves wished to affirm, the

aforesaid respondents are thus using their position

to the injury of this complainant, to the injury of

said Bank and to the injury of minority stock-

holders as herein complained about.

Par. 5. That O. L. Price as trustee of the H. L.

Pittock estate and Charles A. Morden as cotrustee

of the H. L. Pittock estate, and the said O. L.

Price always director and sometime chairman of

the board and lately during the [159] year 1927

president of said Bank and the said Charles A.

Morden himself at the time a director and a mem-
ber of the board of said Bank, are possessed and hold

as trustees of said H. L. Pittock estate seventy-

six hundred and ninety-six (7696) shares of the

capital stock of said Bank, in so far as this com-

plainant can obtain any information and if it is

otherwise or more, this complainant craves that the

,

records be shown thereabout, and that in addition

thereto O. L. Price j^ersonally holds and has two

hundred and ninety (290) shares, and that Fred-

erick F. Pittock has and holds one hundred (100)

shares, and that Charles A. Morden individually had

or held fifty (50) shares, but whether he holds them

now this complainant does not fully know, but this

complainant says that there are approximately

eighty-two hundred and eighty-six (8286) shares

identified with tlie trustees of the H. L. Pittock

estate and under their domination and control, and

if not now tlicre lately was during the time of the

matters and things herein complained of and just

before the institution of this suit such relationship
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of and between themselves and with the other re-

spondents above named that with said eighty-two

hundred and eighty-six (8286) shares or there-

abouts, coupled with some fifty (50) shares held in

the name of Edgar B. Piper, identified with the

Oregonian Publishing Company, there is somewhere

and about not less than eightj^-three hundred and

thirty-six (833'6) shares under their control alone,

and this control and ownership of shares of capital

stock of said Bank, taken together with the amounts

of shares held and owned and standing in the name

of other respondents, to wit, Charlton, Collins, Mc-

Cormick, or Miami Corporation, whichever it is,

controlled by McCormick, McDougall, Olmstead,

[160] Metschan, Spalding, Stewart and Twohy,

so far as this complainant can ascertain and become

aw^are, comprehends an additional thirty-seven hun-

dred and fifty-one (3751) shares, or more, giving

to said respondents, directors, the entire and ab-

solute control of said capital stock and any stock-

holders' meeting, howsoever called, will be controlled

and dominated by their said stock and with their

allied and confederated interests to the exclusion

of any right expressed or to be expressed by this

complainant or any other minority stockholder;

and this has been the fact during all the times herein

mentioned and still exists as the fact.

Par. 6. That complainant was solicited to be and

become by the directors of said Bank a stockholder

and complainant was persuaded to purchase and

take two hundred (200) shares of the capital stock

of said The Northwestern National Bank at a repre-
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seiited reasonable market value of twenty-seven

thousand five hundred dollars ($27,500.00) on or

about the day of 1923, and received certifi-

cates No. 101 for said two hundred (200) shares and

153

has ever since been the owner and does now hold

and own the same.

That at the time complainant became such stock-

holder the said directors at and during the times

of their solicitation in said year 1923 for this com-

plainant to become a stockholder informed and

slated to complainant and represented to him that

the condition of said Bank with H. L. Pittock, then

living as president and with the Pittock fortune and

the influence and prestige of his position and identi-

fication [161] in the community, as well as the

support of the Oregonian and the Oregonian Pub-

lishing Company, gave and made for said Bank an

unequalled foundation and support in the com-

munity and that its financial condition was good

and prosperous.

Par. 7. That all of the directors, respondents above

named, qualified and took the oath prescribed by

law aforesaid before entering upon their respective

duties and responsibilities of their office and jDrom-

ised and agreed with this complainant and all other

stockholders and with said Bank, so far as the

duty involved upon them or each of them, dili-

gently and honestly to administer and each of them

would diligently and honestly administer the af-

fairs of the said The Northwestern National Bank,

and that no one of them would and that thev would
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not knowingly violate or willingly permit to be

violated any of the provisions of the National Bank

Act aforesaid-

Par. 8. That from the time of the organiza-

tion of said Bank down to and inclusive of the 29th

day of March, 1927, the interest of H. L. Pittock

in his lifetime and those identified with him and the

trustees of the H. L. Pittock estate, to wit. Price

and Morden, and those identified with them of the

above-named directors, respondents as hereinbe-

fore set forth, were and continued to be the

dominant and controlling factor in said Bank and

in and about the conduct of its said business and in

the selection and maintanance of the directors

[162] of said Bank.

Par. 9. That said Bank commenced business

January 2, 1913, with a capital of $500,000.00 and a

surplus of $100,000.00 and continued with that ap-

parent capital and surplus until on or about the

, day of , 19 , when its capital stock was

increased to $1,000,000.00 and its surplus to $200,-

000.00; and with that apparent capital and sur-

plus it continued down to and inclusive of the 2d

day of July, 1922, when it again increased its

capital for the third time to $2,000,000.00 with

$400,000.00 surplus, and continued with this ap-

parent capital and surplus to and until the 30th day

of March, 1927; but out of this last increase was

taken upwards of three hundred to three hundred

and fifty thousand dollars contributed at the rate

of $150.00 per share to be and was charged against

and to reduce uncollectible items then due said
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Bank with the knowledge, permission and by the

act of said respondent directors.

Par. 10. That some time between July 2, 1922,

and December 31, 1926, said respondent directors of

said Bank knowingly and willingly and with full

and complete knowledge and information in respect

of each specifically enumerated transaction set

forth in this paragraph, so far as complainant

can now set forth the same, the facts thereabout

being all in possession of said respondents, caused,

required and directed to be lost to said Bank in

the transactions:

Item 1. Dufur Orchards Co., in the

vicinity [163] of Du-

fur, Oregon $400,000 . 00

Item 2. A. O. Anderson «fe Co 185,000.00

Item 3. A. Rupert & Co 200,000.00

Item 4. Bankers Discount Corpora-

tion 150,000.00

Item 5. Phez Corporation 125,000.00

Item 6. Rock Creek Ranch, some-

times known as the

Creath and Burke trans-

actions coupled with

Portland Wool Ware-

house 75,000.00

Item 7. C. J. Smith, S. F. Wilson

and M. L. Jones, Olex. . . 150,000.00

Item 8. Davin Michellvi Sheep Co. 200,000.00

Item 9. G. E. Miller & Co 40,000.00

Item 10. D. M. Stuart, Timber

Dealer 50,000.00
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Item 11. Sam Nemoro, Clothier 30,000.00

Item 12. J. E. Wheeler 250,000 . 00

Item 13. McCormick Lumber Co. .. 150,000.00

Item 14. Wheeler Timber Co 90,000.00

Item 15. W. E. Wheeler Estate .... 95,000.00

Item 16. Telegram Publishing Com-

pany 125,000.00

and this complainant cannot say and does not know

how much more because the facts are in the pos-

session of the respondents, but charges and says that

the records of said bank will show substantially as

in this paragraph set forth, and that with the

knowledge and information and notice to each of

the directors thereabouts, coupled with the fact that

in the fall of 1925 or thereabouts and since said

time, as well perhaps as prior thereto, the Ex-

aminer of National Banks in and of the city of

Portland, the name of whom is to this complainant

unknown, required all of the Wheeler lines to be

reduced upon the ground that there was too much

loaned by said bank to one person, and said di-

rectors there and then with knowledge of that fact

agreed that the lines should be reduced, but never-

theless willfully and knowingly violated [164]

the requirements of the Examiner, the requirements

of the law and did willfully and knowingly cause to

be misapplied and lost to said Bank thereby all of

its current and proper assets so that it was forced

into liquidation on or about the 30th of March, 1927,

by said directors.

Par. 11. That part of the transaction set forth

in paragraph 10 hereof and indeed the Wheeler
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transactions were of record when Charles A.

Morden, at the suggestion of O. L. Price, came to be

put upon the board of said Bank and was elected a

director of said Bank and at that time O. L. Price

was chairman of the board and he, Price, then i3ut

Morden on the Examining Committee together with

Metchan and Charlton, fellow directors, and they,

Metschan, Charlton and Morden, ascertained and

knew of the condition of said Bank and of said

transactions and reported the same to the board

and to their fellow directors and all of the directors,

respondents, knew sufficient to put an ordinary and

prudent business man upon inquiry as to the actual

status and relations of the affairs of said Bank, but

said directors willfully and knowingly failed and

neglected to do or cause to be done any of those

things which ordinary prudent and careful men
similarly situated in business transactions would

do to save and prevent losses and wrong administra-

tion of bank and financial affairs, and upon ascer-

taining the status of said Bank and without in-

forming the stockholders and shareholders situated

like this complainant, but suppressing and keeping

to themselves and among their fellow directors here-

inabove named the said disclosed [165] facts,

Morden demanded to be released as a director and

resigned as such and that his stock, to wit, fifty

(50) shares, be purchased for the sum of sixty-two

hundred and fifty dollars ($6250.00) or thereabouts

so far as this complainant can allege the fact to be

on information and belief, and believing it to be

credible information does say on such belief that
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the said Morden was succeeded on said Examining

Committee of said board of directors for said Bank

by Charles K. Spaulding, one of the directors, and

thereafter Phil Metschan, Charles K. Spaulding

and A. D. Charlton, the last of whom had been a

director since the organization of said Bank, con-

stituted said Examining Committee for said board of

directors, and they down to and including the time

when Morden left and resigned to the year 1927

made examinations and reports of affairs of the

Bank and reported to the board of directors and

advised and informed their fellow directors of, in

and about all of the same, and did make one report

to said directors which was a confidential or private

or secret report, original of which was given to

Mark Skinner, vice-president, and copies to other

officers and directors and kept in the files of said

Bank, whereas another and different report was

made to the District Bank Examiner and likewise

to the Comptroller of the Currency of the United

States in such way and manner that the private

report would show the real and true condition of

said Bank, while the report to the District Bank

Examiner and Comptroller of the Currency would

show a favorable, but incorrect condition of said

Bank, and that if said reports were produced in this

court this complainant charges they will show as

herein alleged, and that these directors hereinbe-

fore named did during the year 1926, did during

the year 1925, and did [166] during the year

1927, and for aught this complainant knows many

times prior thereto, suppress and conceal and know-
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ingly prevent share and stockholders, like this com-

plainant and others not on the board of directors

likewise stockholders, and officials of the United

States Government in that behalf given the privilege

of law so to know, the real and actual condition of

said Bank and its affairs.

Par. 12. That in addition to said Examining
Committee there was an executive committee of

seven (7) directors and so far as this complainant

can inform the Court there were meetings of the

whole board in each month and when the whole

board met they approved the actions of the execu-

tive committee and also of the Examining Com-
mittee, and said whole board consisted of the re-

spondents named individually in the caption of this

complaint, and the Examining Committee reported

to the board every six months, and the executive

committee during these periods consisted of O. L.

Price, chairman and chairman of the board, A. T>.

Charlton, Charles K. Spaulding, Phil Metschan,

Frederick F. Pittock, Mark Skinner and maybe
some others, but at least those, and the complainant

alleges that it should and probably did include

Emery Olmstead as one of the members of said

executive committee, and in adidtion to the informa-

tion conveyed to said board of directors of said

bank l)y its said committees there was an Ex-

aminer's report made on or about the 26th day of

November, 1926, directing that all slow and doubt-

ful paper ])e taken up and retired and a segregation

of undesirable assets amounting approximately to

one million five hundred thousand dollars [167]



178 Charles A. Btirckhardt et al. vs.

,500,000.00) or thereabouts, with items directed

to come out of some seven hundred and fifty thou-

sand dollars ($750,000.00), with reductions required

in uncollectible credits of some five hundred thou-

sand dollars ($500,000.00), and that there should

be immediately retired some two hundred and fifty

thousand dollars ($250,000.00) of slow and doubt-

ful paper, and so far as this complainant can say

and allege each and every one of said respondents

individually named in the caption hereof as direc-

tors of said bank at said time knew and were fa-

miliar with the aforesaid condition of said bank

and that their acts and doings over and during the

period from the time of the increase of the capital

stock of $2,000,000.00 down to and inclusive of

March 30, 1927, caused the liquidation of said bank

and it to go out of business with consequent

loss, damage and liability to its stock and share-

holders as herein shall more fully appear.

Par. 13. That during all this time and between

said periods aforesaid said directors suppressed and

concealed from this complainant and other share

and stockholders of said bank other than them-

selves, the said directors, in the interest of whom

they were allied as aforesaid, all facts and circum-

stances connected with their transactions and with

said bank and gave no information, knowledge or

notice to said share or stockholders whereby they

might or could have protected themselves and their

credit in and about transactions with said Bank, and

such stockholders' meetings as were had were al-

ways controlled and antagonistically manipulated
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by those who were as hereinbefore alleged in i:>oa-

session of the majority and nearly [168] two-

thirds of the stock and with the assistance of their

friends practically all of the stock except for a few

minority stockholders like this complainant and

therewith in entire control of said bank.

Par. 14. That in the year 1923 and notwith-

standing that at that time J. E. Wheeler, Wheeler

estate, Wheeler Timber Company, Telegram Pub-

lishing Company and other allied Wheeler inter-

ests were, as far as this complainant can ascertain,

inde])ted to this bank in the sum of approximately

six hundred thousand dollars ($600,000.00), and

the said board of directors of said bank, the re-

spondents above named, and those acting with them

at that time, permitted and allowed, when they

willfully and knowingly knew and had ascertained

that said bank was then under consideration of

being sold and disposed of by O. L. Price, L. B.

Menafee, R. V. Jones and Guy M. Standifer, through

stock control, to The United States National Bank,

hereinafter mentioned, in the city of Portland, Ore-

gon, unless as they, the said board, permitted and

caused and allowed to come about said J. E.

Wheeler, then so indebted to said bank, should pur-

chase or arrange credit to purchase from the said

Guy M. Standifer, L. B. Menefee and R. V. Jones

forty-two hundred (4200) shares of the capital

stock of said bank at one hundred and fifty dollars

($150.00) the share or a total of six hundred and

thirty thousand dollars ($630,000.00), and so far

as this complainant knows or can ascertain and so
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inform the Court, this complainant causes your

Honors to know and to be advised and informed

that said O. L. Price and his fellow directors con-

nived, permitted, allowed and acknowledged the

purchase and the arrangement of the credit [169]

for the purchase by said J. E. Wheeler of all of

said shares at said price of one hundred and fifty

dollars ($150.00) per share, to wit, the said forty-

two hundred (4200) shares, and ever since said

time and now, so far as this complainant knows,

the said J. E. Wheeler has been carrying said shares

as share and stockholder of said bank and some

forty-seven hundred (4700) shares thereof stand as

shareholder in his name, and if the records of said

bank are produced and shown herein it will be and

appear that the transfers of said stock from said

Menefee and from said Jones and from said Standi-

fer were so made and have so remained from the

time of such transfer to the present time to the

knowledge, notice and information of all of said di-

rectors of said bank, and this complainant doth

thereabout charge and allege the fact to be that said

directors permitted the sale and transfer of said

shares at one hundred and fifty dollars ($150.00),

and after demanded to repurchase the same at ten

cents (10^), a share without regard to the interest

of any other stockholder or shareholder as at that

time, and without regard to the interests of this

complainant, notwithstanding the matters and

things set forth in paragraph 9 hereof; and that

each of these things happened, occasioned and were

done to the impairment of the bank's condition and
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the destruction of its capital stock values by and

with the knowledge, action, direction and consent of

said above-named directors, respondents herein, as

hereinafter alleged.

Par. 15. That in the latter part of 1925 and the

fore part of 1926, say about the month of Febru-

ary, 1926, the [170] directors of said bank, the

respondents named herein, were informed and aware

of a means, method and manner whereby the "Tele-

gram" of the Telegram Publishing Company owned

and controlled by J. E. Wheeler or those associated

with him, might be sold for a definite and certain as-

certained price sufficient to liquidate the larger part

of the indebtedness of Wheeler and his allied insti-

tutions to the bank and documents were prepared for

signature and presented to the said Wheeler who

thereabout consulted, as near as this complainant can

ascertain and is informed and believes the fact to

be, directors Metschan, Spaulding and Charlton and

also Morden and also Collins and also Price, and

notwithstanding the deal for the sale of the paper

was firm and could have been made, said directors

so consulted opposed the same and would not allow

said paper to be sold in order that the proceeds

therefrom might be covered into said bank in dis-

charge of the moneys owed by said Wheeler, and all

of said directors, as well as the respondents named,

knew and were informed of said transaction and

of the refusal to carry it out in February, 1926,

whereby there would and could liave ])een saved

to the bank a very great deal of the money advanced

to said Wheeler and his associated companies and
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a large and wholesome reduction made in what was

known as the Wheeler lines, but said directors

utterly failed and willfully refused to so transact

the business of said bank and declined to allow said

paper to be sold and the net proceeds in cash cov-

ered into said bank.

Par. 16. That during the years 1925 and 1926

and in the course and practice of said bank there

was kept a daily [171] position or statement

book showing each day's previous business wherein

"Items in Transit" were treated as cash and were

included in reserve calculations as against deposits

and each and every one of the directors named

herein, to wit, Charles K. Spaulding, Phil Metschan,

A. D. Charlton, E. S. Collins, Chauncey McCor-

mick, Natt McDougall, Frederick F. Pittock, Mark

Skinner, Charles H. Stewart, O. L. Price, Emery

Olmstead, James F. Twohy and Charles A. Mor-

den, saw, knew what was in said bank, read it, and

understood what it meant and discussed the amount

of the same and were informed by the Bank Exami-

ners and by the Comptroller of the Currency, and

particularly was O. L. Price, Charles H. Stewart

and Phil Metschan, who went to see the Comptroller

in the city of Washington, D. C, advised and in-

formed and thereby knew how large the sums had

been that had been charged off and how stupendous

were the transactions representing the impairment

of the bank's assets and capital and that the Comp-

troller advised and required that a million dollars

in cash be supplied and be taken out of as, of and

upon a plan through a holding company or by the
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use of what is known as a liquidating organization

in connection with said bank so that the cash might

be supplied for the slow and doubtful items caused

by the management of said directors and said bank

put upon a current condition and that if this were

done and the necessary money contributed the said

board of directors would be authorized to pay divi-

dends in the spring of 1927, and thereupon said

directors of said bank set about a proposal to raise

seven hundred and fifty thousand dollars ($750,-

000.00) by each stockholder putting up thirty-seven

and 50/100 dollars ($37.50) based upon said twenty

thousand (20,000) shares and seven hundred and

fifty thousand dollars ($750,000.00) [172] to be

bonded and retired making possible the reconstruc-

tion suggested by the Comptroller, but said direc-

tors knowingly, willfully and intentionally failed

and refused to comply with the directions on re-

quest of said Comptroller in that behalf, and never-

theless continued to accommodate the said J. E.

Wheeler based upon his endorsement with loans

passed on by said directors arising and during and

continuing through the fall of the year 1926 and

into the year 1927 in violation of the National Bank-

ing Act wherein it is provided that the total of such

liabilities shall in no event exceed thirty per cent

of the capital stock of the association, which would

have been not more than six luuidred thousand dol-

lars ($600,000.00), to increase and nmltiply to the

sum of six hundred and thirty-four thousand dol-

lars ($631,000.00) or more, so far as your com-

plainant is informed and believes, including the
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Telegram Publishing Company for some $120,-

OOO.OO, J. E. Wheeler individually for some $234,-

000.00, Wheeler Timber Company for some $95,-

000.00, W. E. Wheeler estate for another $95,000.00

and W. M. Wheeler, by way of acceptances, in the

sum of $90,000.00 or over, all, it is true, guaranteed

by the said Wheeler, but composing and compris-

ing more than thirty per cent of the capital stock

of the association at that time, and if there was

included in the liability of either company or firm

the liabilities of the several members thereof it will

upon accounting and production of records of said

Bank and of said directors be and appear that the

same exceeded at all times the amounts allowed by

law to the knowledge of said directors and with the

wdllful intent and knowledge of said directors to

impair, and they did impair, the assets of said bank.

[173]

Par. 17. That on the turn of the year 1927 these

aforesaid directors, respondents above named, and

in the matters and things hereinbefore alleged con-

tinuing and still continuing to do and transact the

business of said bank in said manner, allowed and

permitted the said bank under their control and di-

rection to get into financial difficulties so that

it could not pay its depositors and exposed its stock-

holders and shareholders to be and become liable

over, including this complainant, to assessed liabili-

ties or to liabilities to undertaking banks, to wit,

The United States National Bank and the First

National Bank, both of the city of Portland, by

some time or in some manner to this complainant



The Northwestern National Bank et al. 185

unknown, and about February, 1927, leaving the

management and direction and the affairs of said

l)ank entirely in the charge and management of

O. L. Price, having on or about the last of Febru-

ary or the first of March, 1927, elected him loresi-

dent, and notwithstanding that at or about that time

or in the month of February all of said directors had

l)efore them plans and proposals upon which had

they acted they could have saved said Bank and its

assets and prevented its liquidation in this, to wit

:

First. That a plan was formulated whereby

all stockholders not consenting could have been paid

and retired and more than two-thirds were willing,

capable and ready and had signed up and executed

the plan so to do, that is to say, change said Bank
into State Bank and Trust Company with a capi-

tal stock sufficient to preserve all of its assets, re-

tire all of its unbankable or disallowed items, and

said O. L. Price [174] and those acting with him

agreed to said plan, executed the preliminary papers

therefor and for the organization of said bank in

said manner and said directors agreeing thereto

and the necessary amount of stock and money w^as

fully subscribed and complete, and yet the said

Price and the said directors acting under his domi-

nance and control refused to carry out and accom-

plish the said plan and disregarded it entirely and

failed and neglected to observe the suggestions of

the Comptroller and Bank Examiner as to the neces-

sities of the situation by so refusing,

—

Second. That at or about this time the Tele-

gram Publishing Company and some of the Wheeler
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institutions became involved in legal proceedings

or were threatened therewith and it was brought

about that J. E. Wheeler for the further security

and protection of said bank was prevailed upon to

turn over and entirely divest himself of, for the

full protection of the stockholders of said Bank

and its depositors and this complainant, all of his

properties, including said Telegram and his inter-

ests in California, Oregon and elsewhere, to the full

payment and satisfaction first of all of his indebted-

ness and obligations to said bank, but said directors,

particularly Metschan, Collins and Price, refused

to consider or permit the paper known as the "Tele-

gram," published by the Telegram Publishing Com-

pany, to be sold or disposed of and refused to

consider or consent to the transfer by Wheeler of as-

sets and property sufficient to cover the whole trans-

actions of the said Wheeler and his companies with

said bank and entirely disregarded their aforesaid

duties as herein alleged to said bank as said direc-

tors under [175] their said several oaths and sat

by and did nothing, so far as this complainant is

informed and believes and therefore he alleges the

fact to be, until the Telegram Publishing Company

virtually went into Bankruptcy or was thereabout

so to do and Wheeler involved by the rejection of

said directors and their said negligent acts and

doings in refusing and failing as they then could

have done to take over all of the assets of said

Wheeler, including said paper, and save loss to said

bank.

And so it was that on or about the 2d day of
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March, 1927, the officers and directors of The North-

western National Bank caused to be published on

the first page of the "Morning Oregonian" and

given out a statement as follows:

"The Northwestern National Bank an-

nounced that the Pittock estate has acquired a

larger measure of interest and control in the

bank corporation. Associated with the Pittock

estate in ownership and operation of the bank

are Messrs. E. S. Collins, A. D. Charlton,

Chauncey McCormick, Natt McDougall, Phil

Metschan, Frederick F. Pittock, O. L. Price,

Mark Skinner, Charles K. Spaulding, Charles

H. Stewart and James F. Twohy, directors, all

well known in Portland and the northwest as

men of affairs.

O. L. Price has been elected president of the

bank and will have active charge of its busi-

ness. It will continue to serve the public as a

financial institution of first importance and

known responsibility.
'

'

pursuant to which the said named persons, who are

the same identical named persons herein named as

respondents and as directors of said bank, left the

said Price as president of said Bank and director

in virtual and sole management and charge thereof

and he, the said Price, with the connivance, con-

sent and willingness of said [176] board of di-

rectors to abdicate its responsibilities and duties

thereabout caused to be made an agreement with

the Portland Clearing House and through it with
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The United States National Bank and the First Na-

tional Bank, both of Portland, Oregon, wherein and

whereby all matters and things pertaining to the

banking business and the conduct of it in the city

of Portland by The Northwestern National Bank,

without the consent at that time of the necessary

two-thirds under the law of shareholders, including

this complainant, was lost and utterly destroyed

and at the same time the shareholders and stock-

holders of said The Northwestern National Bank,

including this complainant, thereby subjected to

each and every liability to the undertaking banks

that may have been or could be said to have been

created by the said Price and those directors acting

with and about him in that matter, for that said

Price and said directors then and there permitted,

to wit, in the month of March, 1927, a run upon said

bank, being fully advised and informed how they

might have prevented the same and how they could

have taken steps to have avoided the same, but

they, the said Price and his accompanying directors,

although fully aware and well advised and informed

of the situation, refused and failed to act or do any-

thing to the prejudice and loss of this complainant

and all other stockholders of said bank.

Par. 18. That said directors and Price with

other officers of said Bank during said times and

in the month of March, 1927, made some secret and

undisclosed agreement, placed in charge of and

with James B. Kerr and by him locked and kept or

by someone under his or [177] their direction in

a box or vault in Security Savings & Trust Com-
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pany in the city of Portland, Oregon, wherein and

whereby certain terms and conditions of transfer to

said underwriting banks, to wit, The United States

National Bank and the First National Bank, both

of Portland, Oregon, is set forth with the liabilities

and responsibilities involved involving the share and

stockholders of said Bank, and this complainant

prays disclosure of said agreement so that your

Honors may be and become informed thereabout

for that said agreement affects the present doing of

said directors and disclosed to the stockholders other

than themselves, and affects the rights of and state

of said Bank in which complainant as shareholder

and all other stockholders similarly situated are

interested.

Par. 19. That up to the time the Bank closed

in March, 1927, the losses made by said directors,

so far as this complainant can specify, amounted to

more than two million dollars and impaired the

capital stock of said Bank, and willfully depreciated

and intentionally destroyed the investment of

moneys of this complainant therein made as afore-

said.

Par. 20. That up to the time said Bank closed its

doors and its banking business was transferred to

the aforesaid named Banks said directors, respond-

ents above named, did negligently, carelessly and

unlawfully disclose, give out and publish, and were

negligently, carelessly and unlawfully disclosing,

giving out and [178] publishing private records

and affairs to said competitive Banks, to wit. The

United States National Bank and the First Na-

tional Bank, and to the directors of them the said
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competitive Banks in the city of Portland in such

way and manner as to expose, publish, announce

and disclose all of the internal affairs, the loans

and discounts, the transactions had and held of The

Northwestern National Bank so that in the months

of February and March, 1927, before said Bank dis-

closed it, it became and was by said acts the object

of suspicion, rumor and belief, giving rise to that

want of confidence and there came about a want of

confidence from said cause in the public mind that

impaired the credit, impaired the standing, and

impaired the worth and facilities of said bank as a

banking association, although if said directors had

done and performed their full duty to said Bank

and its shareholders as required by the Bank Exam-

iner and Comptroller and had lived up to the

promises that they had made, no consequence would

have befallen said banking business, and this com-

plainant charges said directors and the aforesaid

acts to be the cause of the ruin, wreck and disaster

to said Bank and of the loss of the then banking

business without any compensation whatever.

Par. 21. That this complainant is unable to

specify with more particularity and certainty or

definiteness the matters and things herein com-

plained about at this time, but prays the disclosure

of, from and under the power and jurisdiction of

this Court of all the facts and circumstances for

that the records thereof and the transactions and

papers and documents in respect thereto [179]

are in possession of the respondents and not of

this complainant, and each and every one of said
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respondents including said Bank substantially

know in detail and at all times knew in detail of

the matters herein charged and specified.

Par. 22. That defendant Bank through Mark

Skinner, its vice-j^resident, is now claiming against

this complainant that certain moneys now are pay-

able by this complainant to said Bank notwithstand-

ing the wrong and injustice done to complainant

by said Bank and by its said directors aforesaid,

and they and said Bank and said Skinner are

threatening and intending to enforce against com-

plainant payment of said moneys claimed payable,

but if an accounting were had between said bank,

said directors and complainant, it would and will

be found that there is more in right, equity, and

justice payable to complainant than to any or either

of the respondents herein; and that upon such

accounting it would be found and appear that said

respondents ought of right, justice and equity pay

all such amounts whatever as were wholly lost to

shareholders of said Bank, including this complain-

ant, by their actions and conduct aforesaid over and

above any just credit or offset whatever, and that

against complainant there is no sum or amount pay-

able to said Bank or said directors for said Bank or

themselves whatever for that complainant signed

no waivers or agreements or ever became in any
way a part to the doings of said respondents or

gave any consent or assent whatever thereto. [180]

Par. 23. This complainant further charges that

the accounts in respect of the above-mentioned

transactions and dealings are still open and unset-
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tied and that if the account between complainant

and respondents were properly taken a consid-

erable balance would be coming from the respond-

ents to your complainant and that said accounts or

accounting cannot be properly had or taken in any

other court but this wherein the respondents can

make a full and true discovery and disclosure of

and concerning all and singularly the transactions

and matters aforesaid, so that an accounting may

be taken by and under the direction and decree of

this Honorable Court of all dealings and transac-

tions between this complainant and the said re-

spondents; that in equity and good conscience the

respondents should not be allowed to charge com-

plainant with any sums of money, but that on the

contrary the respondents ought to be charged in

equity with all benefit and advantage wrongfully

derived or comprised in the losses hereinabove al-

leged as against this complainant and to specify

and show all of the same, your complainant being

ready and willing to submit if it should be found

to the contrary to pay any balance that might be

properly, equitably and justly by this Court in con-

sonance of its course and practice found to be due

if any if it should be over and above the amount

lost to complainant as hereinbefore alleged in the

acts, doing and transactions of said respondents;

that in the meantime the respondents and all of

them should be restrained and enjoined by an in-

junction of this Honorable [181] Court from the

continuance, accomplishment, execution or carrying

out the wrongful and improper acts entered into

and carried on as aforesaid and as herein specified
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and described, and from in any manner proceeding

against your complainant or doing otherwise than

to submit themselves to and unto this Court as by

due process in equity they should account.

Par. 24. Forasmuch as said Bank and said re-

spective respondents, directors, will not call to ac-

count nor sue or prosecute for the many causes,

acts and things herein complained about by or

among themselves injuring said Bank, or call each

other to account in behalf of said Bank and its

shareholders and this complainant and of all other

stockholders of said Bank, this complainant is

I'emediless in the premises, all things considered,

and wholly without adequate or any remedy, speed}^

sufficient, or complete at law in this or any other

court or anywhere, as now and during all of said

times the above-named respective respondents are in

full possession, control and domination of the re-

maining affairs and/or property of whatever it

may be of said Bank or of said association or Bank
and are claiming the right to continue to conduct

the same agreeable to their own interests, their own
resolves, and in perpetuation of the injustice,

wrong, and the losses hereinbefore recited; and

without the intervention and exercise of the juris-

diction of this Honorable Court in equity according

to its due and proper course and practice in such

cases complainant cannot have or obtain, nor can

all other stockholders have or obtain [182] any
competent, complete, speedy, sufficient or adequate

relief whatever, and if said respective respondents

continue or are allowed to continue as they are now
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doing and continuing to do in the exercise of the

corporate powers vested in said banking associa-

tion, complainant and all other stockholders may

and in all likelihood will loose their entire investment

and be and become subjected to liability as herein-

before set forth beyond and over to the aforesaid

undertaking Banks unless said respective respond-

ents are restrained, enjoined and prevented from

continuing their careless, neglectful, wrongful and

undutiful tmancial career aforesaid.

WHEREFORE, complainant prays your Honors

to consider and pronounce upon the premises afore-

said, to require the account to be made and stated,

to restrain and enjoin the respondents from further

acts, doings or proceedings by themselves, their

agents, servants, attorneys or employees of and

from any act whatever to the prejudice of this com-

plainant or any other stockholder and to desist from

the acts, doings and matters herein complained

about or any furtherance or further acts in or about

the same or in pursuance thereof and wholly to re-

frain and desist from any matter or thing whatever

in pursuance or furtherance of the matters com-

plained about, and that this Court hear and deter-

mine the facts herein and decide and adjudge

whether and to what extent and whom shall be held

and adjudged liable and responsible for the losses

and impairment sustained by complainant and all

other stockholders of said Bank.

That the said respondents may set forth a [183]

list or schedule and description of every deed, book,

account, letter, paper or writing relating to the
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matters aforesaid, or any of them, or wherein or

whereupon there is any note, memorandum, or writ-

ing relating in any manner thereto, which now are,

or ever were in their, or either and which of their,

possession, or power, and may particularly describe

which thereof now are in their, or either and which

of their possession or power, and may deposit the

same with the clerk of this court for the usual pur-

poses, and otherwise that the said respondents may
account for such as are not in their possession or

power.

And may it please your Honors to grant unto

your orator a writ of subpoena, issuing out of and

under the seal of this Honorable Court, to be di-

rected to the said respondents, commanding them

and each of them, on a day certain and under a

certain penalty, in the said writ to be inserted, per-

sonally to be and appear before your Honors in this

Honorable Court, and then and there full, true and

perfect answer make, to all and singular the prem-

ises, and further, to stand, to perform, and abide

such further orders, direction and decree therein,

as to your Honors shall seem meet and shall be

agreeable to ecjuity and good conscience.

And that complainant have such further, differ-

ent, other, additional and also general relief and

decree as may be in accordance with the facts and

proof in equity cases according to the course and
practice of this Honorable Court, with costs.

FRED A. BALLIN,
Complainant.

W. C. BRISTOL,
Solicitor and Attorney. [184]
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United States of America,

State and District of California,

County of Los Angeles,—ss.

I, the undersigned, Fred A. Ballin, being first

duly sworn on oath depose and say: That I am a

resident and citizen of the city of Los Angeles, in

the State of California; that I am the complainant

named and described in the foregoing bill of com-

plaint; that I know the contents thereof and as to

all matters of fact therein stated I believe the same

to be in all respects true, and as to all matters

therein stated on information and belief so far as

the knowledge of this complainant in acquiring said

information and belief goes or was had or is pos-

sessed, the facts so stated on information and belief

are from reliable sources and true as I believe ; that

the matters and things set forth in said bill of com-

plaint are largely in possession of the respondents

themselves and that this complainant verily be-

lieves the matters and things set forth are the true

state of facts in every respect so far as they have

come in any wise to the knowledge of this com-

plainant, and that upon proper order of this Court

if the respondents are required to disclose and an-

swer make it will be and appear that the facts

stated are in accordance with the records and trans-

actions that are prayed to be deposited in this court

as part of this bill of complaint as set forth in the

prayer thereof.

FRED A. BALLIN.
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Subscribed and sworn to before me this 7th day

of November, 1927.

[Seal] DOLORES BINGHAM,
Notary Public for California, Residing at Los

Angeles.

My commission expires Sept. 12, 1928.

Filed November 10, 1927. [185]

AND AFTERWARDS, to wit, on the 30th day of

November, 1927, there was duly filed in said

court, a motion of defendant Chauncey Mc-

Cormick to quash service of subpoena ad re-

spondendum in words and figures as follow^s, to

wit: [186]

[Title of Court and Cause.]

MOTION TO QUASH SERVICE OF SUB-
POENA AND TO DISMISS THE SUIT AS
TO THE DEFENDANT CHAUNCEY Mc-

CORMICK.

Now comes Chauncey McCormick, named as one

of the defendants in the above-entitled suit, and

enters his appearance therein specially for the pur-

pose of this motion and not otherwise, and moves for

an order setting aside the alleged service of subpoena

and complaint upon this defendant and dismissing

the suit as to this defendant upon the ground and

for the reason that the Court has no jurisdiction

and that this suit is not a suit of local nature and

this defendant cannot be sued therein in the Dis-
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trict of Oregon for that this defendant is a citi-

zen, resident and inhabitant of the Northern Dis-

trict of Illinois, Eastern Division at Chicago,

Illinois, and not of the District of Oregon. This

motion is based upon the records and files of the

[187] court in this suit and upon the affidavit of

J. G. Fleck hereto attached.

CAREY and KERR, and

CHARLES A. HART,
Attorneys for Defendant Chauncey McCormick

Appearing Specially for the Purpose of this

Motion. [188]

[Title of Court and Cause.]

AFFIDAVIT OF J. G. FLECK.

State of Oregon,

County of Multnomah,—ss.

I, J. G. Fleck, being first duly sworn, on oath

say that I know Chauncey McCormick named as

one of the defendants in the above-entitled suit and

have been well acquainted with him for several

years past. I know that he resides in the city of

Chicago, Illinois, and is a citizen of that state. He
has never resided within the District or State of

Oregon and is not a citizen of that state.

J. G. FLECK.
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Subscribed and sworu to before me this 30th day

of November, 1927.

[Notarial Seal] PHILLIP CHIPMAN,
Notary Public for Oregon.

My commission expires August 28, 1931. [189]

District of Oregon,

County of Multnomah,—ss.

Due service of the within motion is hereby ac-

cepted in ^lultnomah County, Oregon, this day

of 192— by receiving a copy thereof, duly

certified to as such by Charles H. Carey, of attor-

neys for defendant.

W. C. BRISTOL.
By F. E. GRIGSBY,
Attorney for Plaintiff.

Filed November 30, 1927. [190]

AND AFTERWARDS, to wit, on the 17th day of

of December, 1927, there was duly filed in said

court, an answer of the defendants Northwest-

ern National Bank, A. D. Charlton, E. S. Col-

lins, Natt McDougall, Frederick F. Pittock,

Mark Skinner, Charles H. Stewart, O. L.

Price, and James F. Twohy, in words and fig-

ures as follows, to wit: [191]
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[Title of Court and Cause.]

ANSWER OF DEFENDANTS, THE NORTH-
WESTERN NATIONAL BANK, A. D.

CHARLTON, E. S. COLLINS, NATT Mc-

DOUGALL, FREDERICK F. PITTOCK,
MARK SKINNER, CHARLES H. STEW-
ART, O. L. PRICE AND JAMES F. TWOHY.

Now come the defendants, The Northwestern Na-

tional Bank, A. D. Charlton, E. S. Collins, Natt

McDougall, Frederick F. Pittock, Mark Skinner,

Charles H. Stewart, O. L. Price and James F.

Twohy, and each severally and not jointly answer-

ing the bill of complaint herein, do say:

1.

These defendants have no knowledge as to the

present residence or citizenship of complainant.

At the time he became a stockholder in defendant

Bank, and for a number of years thereafter, he was

a citizen and resident of Oregon and these defend-

ants are not advised as to the claimed present resi-

dence and citizenship and the diversity of citizen-

ship asserted as a result thereof.

Defendant Chauncey McCormick is a resident

and citizen [192] of the State of Illinois.

Defendant The Northwestern National Bank is

a national banking association organized under the

banking laws of the United States and doing busi-

ness in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.
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Collings, Natt MeDougall, Phil Metschan, Freder-

ick F. Pittock, Mark Skinner, Charles K. Spauld-

ing, Charles H. Stewart and James F. Twohy are

and for a nunil)er of years last past have been di-

rectors of defendant The Northwestern National

I^ank, and each was and is a citizen and resident of

Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon, and he was at one time a di-

rector of defendant The Northwestern National

Bank.

It is true that defendants O. L. Price and

Charles A. Morden are trustees under the last will

and testament of Henry L. Pittock, deceased, and

that defendant Charles A. Morden is an officer of

Oregonian Publishing Company, a corporation, l)ut

these defendants aver that neither of said facts is

in any respect pertinent or material to any issue

herein. These defendants believe that the refer-

ence to said facts in comjilainant's bill is for some

ulterior purpose and constitutes impertinence, and

these defendants pray that it be stricken from the

bill.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of defendant Bank.

On that day he was succeeded as such president by

defendant O. L. Price, who theretofore had been

chairman of the board of directors of defendant

Bank. [193]

2.

These defendants are unable to determine from
the bill of complaint herein what amount, if any,
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is involved in this suit ; and they leave complainant

to his proof of the allegation that a sum in excess

of $3,000.00 is involved.

3.

These defendants are unable to determine from

the bill of complaint herein whether the banking

statutes referred to in Paragraph 3 of the bill are,

as there asserted, a part of and involved with the

subject matter of this suit, and leave complainant

to his proof of that allegation.

4.

It is not the fact that any wrongs have been com-

mitted against the defendant Bank for which these

defendants, who are directors, have at any time been

unwilling to seek redress. On the contrary, these

defendants, and each of them, at all times have

been ready and willing, and now are ready and will-

ing to sue and to call to account any and all persons

or parties in any manner responsible for wrongs to

defendant Bank.

It is not the fact that before the filing of the bill

of complaint herein any demand was made upon

defendant Bank or upon these individual defend-

ants as its directors, to correct or right the matters

referred to as wrongs in the bill of complaint; on

the contrary, neither complainant, nor any stock-

holder of defendant Bank has at any time made

any complaint, charge, or statement to defendant

Bank or any of its directors, that any such alleged

wrongs, had been suffered; nor has any complain-

ant or any stockholder ever demanded or requested
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that any step of any kind be taken to redress such

supposed [194] wrongs or to enforce any duties

or liabilities of these individual defendants as di-

rectors of defendant Bank.

Complainant is not in fact a stockholder of de-

fendant Bank. As will be more fully stated here-

inafter in this answer, complainant more than a

year prior to the filing of this suit assigned and

caused to be transferred to Francis P. Graves &
Company, of Los Angeles, California, all of the

shares of stock in defendant Bank then held by

him, and since that time complainant has not been

and is not now a stockholder of defendant Bank.

Complainant is not and for more than a year

prior to the institution of this suit, has not been,

a stockholder of defendant Bank, but if the allega-

tions of Paragraph 4 of the bill of complaint are

to be construed as asserting that the o\\T[ier or own-

ers of the stock formerly held by complainant have

not at all times enjoyed each and all of the rights

vested in them as stockholders, these defendants

deny the charge. The allegations that these individ-

ual defendants through majority control of stock

were or are adverse or antagonistic to complainant

or any stockholder, and were or are attempting

through such control to carry out a plan designed

to injure defendant Bank and its minority stock-

holders, and each and all of the statements and in-

sinuations of the last subparagraph of Paragraph

4 of the bill of complaint, are without any founda-

tion in fact and are wholly false and untrue.
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5.

These defendants deny that at any time in the

entire history of defendant Bank there ever existed

any such combination between these individual de-

fendants for the control of [195] the stock of

defendant Bank as is alleged in Paragraph 5 of the

bill of complaint. It is true that the estate of

Henry L. Pittock, of which defendants O. L. Price

and Charles A. Morden are trustees, is and for

several years last past has been the owner of 7,696

shares out of the total 20,000 shares of stock out-

standing, and that defendant O. L. Price individu-

ally owns 290 shares and that other individuals and

corporations own and hold shares of stock substan-

tially to the number stated in Paragraph 5 of the

bill of complaint, except that defendant Charles A.

Morden has not been the owner of any shares of

stock in defendant Bank since the year 1922. But

no combination or confederation for the domination

through control of a majority of the stock of de-

fendant Bank has ever existed between these in-

dividual defendants, or any of them, or between

them or any of them and Edgar B. Piper or the

Miami Corporation or any other stockholder. The

allegations of Paragraph 5 of the bill of complaint

with respect to such combination and control are

without foundation in fact and are wholly false and

untrue.

6.

Complainant, Fred A. Ballin, became a stockholder

of defendant Bank on July 29, 1918, by the acquisi-

tion of 100 shares and thereafter and on July 1,
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1922, he acquired an additional 100 shares. He
continued to be such stockholder until October 18,

1926, at which time all of said stock was assigned

and transferred and new certificates issued there-

for to Francis P. Graves & Company of Los An-

geles, California.

The allegations of Paragraph 6 of the bill of com-

plaint to the effect that representations were made
to induce complainant to acquire stock in defend-

ant Bank are not pertinent [196] or material to

any issue herein, and these defendants pray that

these allegations may be stricken from the bill of

complaint. If an answer thereto be required, these

defendants say that none of them solicited com-

plainant to acquire stock in defendant Bank, or

made any representation to complainant, of the

kind alleged, or otherwise, to induce him to become

a stockholder.

7.

The directors of defendant Bank, including these

individual defendants, took the oath of office pre-

scribed by law before entering upon the perform-

ance of their duties as such directors; and these

individual defendants do severally say that they

have in no manner violated said oath of office but

that on the contrary they have faithfully and hon-

estly assumed and performed the duties and obli-

gations of their offices as such directors respec-

tively.

8.

It is not the fact that Henry L. Pittock in his

lifetime, and the trustees of his estate after his
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death, and any other persons or interests identified

with them, dominated or controlled defendant Bank

from its organization down to March 29, 1927, or

at any time. No such combination for control ever

existed, as these defendants have pointed out in

their answer to Paragraph 5 of the bill of com-

plaint. Henry L. Pittock in his lifetime, and the

trustees of his estate after his death, at no time

have exercised or attempted to exercise in and

about the affairs of defendant Bank any other or

greater rights than those lawfully vested in them

as o\Aaiers of stock of defendant Bank. [197]

9.

Increases of capital and surplus of defendant

Bank were made in substantially the amounts and

at about the times stated in Paragraph 9 of the bill

of complaint. It is true also, although the fact is

not pertinent or material to any issue herein, that

at the time the capital was increased to $2,000,000

in 1922, the stockholders of defendant Bank, in

order to strengihen its position and to offset inevi-

table and unavoidable losses due to the sudden de-

flation of values following the termination of the

World War, also voluntarily paid in the sum of

$500,000, $350,000 of which was credited to the

earnings account, the remainder, $150,000, going to

surplus, thereby increasing the surplus account

from $250,000 to $400,000.

10.

These defendants are unable to determine the ex-

act nature of the charge made against them in Par-
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agrapli 10 of the bill of complaint. They deny spe-

cifically that they or any of them in any manner
or to any extent whatsoever, caused, required or

directed to be lost the sums listed in said paragraph

or any sum, or any assets of said Bank.

Each of the persons and corporations listed in

said paragraph is indebted to defendant Bank and

in some instances a portion of such indebtedness

has been charged to profit and loss. But in each

case, excepting the case of McCormick Lumber
Company, the indebtedness is the result of inability

on the part of the borrowers to repay when due

loans made in the ordinary course of business at

times and under circumstances such that these in-

dividual defendants and the officers of defendant

Bank were in no manner at fault in the extension

of [198] credit. In large part these loans were

made prior to the year 1920, to borrowers then

financially responsible and in most instances sup-

ported by collateral entirely adequate at the time

in value, and the inability of the borrowers to re-

pay the loans when due resulted from the sudden

and unexpected drop in merchandise and other

values following the cessation of the World War.
Since that time the officers of defendant Bank have

been active and diligent in their efforts to collect

said loans and substantial recoveries have been

made and are still being made.

All loans made by defendant Bank to McCormick
Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company is

the result of the acceptance by defendant Bank for
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credit to the account of the McCormick Lumber

Company of certain checks and drafts, payment of

which was later refused by the drawees. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of any of these

individual defendants and none of said defendants

had any notice thereof or any opportunity what-

ever of preventing such crediting of checks and

drafts, and none of said defendants is in any re-

spect chargeable with negligence or fault in respect

thereto.

It is not the fact that defendants in 1925 or at

any time failed, neglected or refused to comply with

any direction of any Bank Examiner or other rep-

resentative of the Comptroller of the Currency to

reduce the line of credit granted to J. E. Wheeler

or to any companies in which he was interested.

All present indebtedness due from said Wheeler,

Wheeler Timber Company, Wheeler Estate and

Telegram Publishing Company, is the result of

loans made several years prior to 1925 upon a

[199] sufficient showing of financial worth and

supported in large part by adequate guaranties

and/or collateral. Eenewals of said loans were

made from time to time when the borrowers were

unable to pay at maturity, but it is not true that

the Examiner of National Banks required the so-

called Wheeler lines to be reduced because too much
Avas loaned to one person, and such renewals were

never granted in disobedience to any direction or

against the advice of any Bank Examiner or other

representative of the Comptroller of the Currency.
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Further answering Paragraph 10 of the bill of

complaint the defendants E. S. Collins, James
Tvvohy, Charles H. Stewart and Mark Skinner sev-

erally say:

Defendant Collins became a director of defend-

ant Bank on September 25, 1923; defendant Twohy
on August 31, 1922; defendant Stewart on June

20, 1923, and defendant Skinner on January 10,

1922. If complainant's bill is intended as a charge

that losses were made in the amounts stated in Par-

agraph 10 because of improper loans, these last-

named defendants say that they were not directors

when the loans were made and the loss resulting

therefrom, if any, accrued before they assumed of-

fice; and since their respective assumption of office

no act or omission on their part or on the part of

any of them has increased or affected the amount

of loss, if any, attributable to such loans.

11.

The allegations of Paragraph 11 of the bill of

complaint are wholly untrue. Defendant Charles

A. Morden was elected a director of defendant

Bank on January 11, 1921, and served as such di-

rector until August 31, 1922, w^hen he resigned, hav-

ing sold his stock for a valuable consideration to

[200] defendant Mark Skinner. Defendant Mor-

den served as a member of the Examining Commit-

tee from the time of his election as a director imtil

the end of the year 1921 only. During this period

the Examining Committee made regular reports to

the directors and such reports were regularly

spread upon the minutes of the meetings of the
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board of directors. But it is not the fact that said

reports or any of them showed any condition of

wrong administration or impending losses or any

condition in the affairs of the defendant Bank re-

quiring action by the directors to avoid loss. Dur-

ing this period and at all times the directors met

regularly and carefully reviewed the reports of the

Examining Committee and took such action in re-

spect thereto as in the exercise of sound judgment

seemed necessary. No reports were suppressed and

nothing in the condition of the Bank was ever kept

from the stockholders, and it is wholly untrue that

defendant Morden resigned as a director because

of any such undisclosed condition in the affairs of

the Bank.

It is wholly false and untrue that at any time

during the existence of the defendant Bank its Ex-

amining Committee made any report which would

show a favorable but incorrect condition of the

Bank or any report which showed any condition

of said Bank except the tme condition thereof as

said Examining Committee fomid and believed to

exist and attempted to disclose by its reports. All

reports of the Examining Committee were made to

the board of directors of the Bank only and were

thereupon placed with the minutes of the meetings

of the directors, at which said reports were re-

ceived, and thereupon all of said reports became

available for examination by aU stockholders of the

Bank and by the District Bank Examiner and any

other representative of the Comptroller of the Cur-

rency. [201] All reports of the Examining Com-
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niittee remained at all times and now remain in the

minutes of the directors' meetings and were in fact

read and their contents known to and understood by

the District Bank Examiner, and could have been

read and their contents known to and undei'stood

by any stockholder of the Bank or any represen-

tative of the Comptroller of the Currency.

It is untrue that the Examining Committee ever

made a confidential, private or secret report, or

any report, to Mark Skinner, vice-president, or to

other officers or directors of the Bank, which

showed any condition different from that disclosed

by any report made to the District Bank Examiner,

or to the Comptroller of the Currency, but whether

the Comptroller of the Currency in person received

copies of all reports made by the Examining Com-

mittee to the board of directors, defendants cannot

say, although they aver that copies of such reports

of the Examining Committee were sent to the

Comptroller of the Currency whenever requested.

12.

These defendants are unable to determine what

is attempted to be alleged in Paragraph 12 of the

bill of complaint. Pursuant to the requirements

of the by-laws of defendant Bank there was at all

times an executive committee consisting of a ma-

jority of the board of directors, which committee

met weekly and passed on applications for credit

and kept fully informed in regard to the purchase

and sales of securities, loans on collateral, discounts

and other business activities of defendant Bank.

Regular monthly meetings of the board of directors
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were held at which the minutes of meetings of the

Executive Committee were regularly read and sub-

mitted for approval. [202]

There was also maintained at all times, in accord-

ance with the by-laws of defendant Bank, an ex-

amining committee whose duty it was to investigate

the affairs and business of defendant Bank twice

in each year, and said committee during all of said

times carefully investigated the affairs of defendant

Bank and reported the results of such investigations

to the board of directors; and these defendants

allege that throughout the period mentioned in the

complaint every effort was made by these defend-

ants to supervise and manage the affairs and busi-

ness of defendant Bank faithfully and honestly.

On October 22, 1926, the Chief National Bank

Examiner of the Twelfth Federal Reserve District

advised defendant Bank by letter of the result of an

examination of its assets and stated that it would be

necessary to provide additional funds to the amount

of not less than $1,000,000 in order that nonproduc-

ing assets in this total could be eliminated. There-

after these defendants, acting with the approval

of said Bank Examiner, undertook the organiza-

tion of a corporation capitalized at $1,500,000, one-

half thereof to be provided by the stockholders of

defendant Bank, each stockholder subscribing $37.50

for each share of bank stock held by him, said new

corporation to purchase and take over from de-

fendant Bank nonproducing or ''frozen" assets,

as described in the report of said Bank Examiner.

These defendants made every effort to consummate
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said plan but were unable to do so. But thereafter,

following a further examination by said Bank Ex-

aminer, these defendants determined that it was

necessary to levy a full 100% assessment upon the

stockholders of defendant Bank, whereupon certain

stoclvholders, including the Estate of Henry L. Pit-

tock, holding 7,6'96 shares, undertook and agreed

to purchase and pay [203] the assessment upon

any and all stock sold for failure to pay the assess-

ment, and in furtherance of said agreement said

stockholders advanced the sum of $1,000,000 and in

addition guaranteed the payment of an additional

sum of $1,000,000 in order to insure payment to the

Bank of the full amount to accrue from said 100%
assessment.

The allegation that acts or omissions of these

individual defendants as directors from the time of

the last increase in capital stock down to March 30,

1927, caused the defendant Bank to go into liquida-

tion is without foundation in fact. Except as here-

inabove in this answer to Paragraph 12 admitted,

these defendants specifically deny each and every al-

legation of said ParagTaph 12.

13.

It is not the fact that at any time these individual

defendants as directors of defendant Bank sup-

pressed or concealed from stockholders any informa-

tion regarding the condition of the Bank and it is not

true that stockholders' meetings were in any respect

manipulated or controlled. No such combination

among stockholders as is alleged in Paragraph 13

of the bill existed or ever was exercised to control
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any action at stockholders ' meetings, and during the

entire history of defendant Bank the rights of

minority stockholders in and about the administra-

tion of the affairs of defendant Bank were never in

any degree impaired or restricted.

14.

The allegations of Paragraph 14 of the bill of

complaint are entirely incorrect and untrue. None

of these defendants participated in any way in the

acquisition of stock [204] in defendant Bank by

J. E. Wheeler, or aided him in any paiiicular in

securing credit for, or in the financing of his pur-

chase of said stock. On the contrary, said pur-

chase by J. E. Wheeler of stock theretofore owned

by Guy M. Standifer, L. B. Menefee and E. V.

Jones was consummated without the knowledge or

consent of any of these defendants.

15.

The allegations of Paragraph 15 of the bill of

complaint are wholly incorrect and untrue. None

of these defendants at any time prevented or at-

tempted to prevent or refused to allow the Telegram

Publishing Company or J. E. Wheeler to sell the

newspaper published by said Company. On the

contrary, these defendant directors at all times

after said J. E. Wheeler failed to pay his indebted-

ness to defendant Bank when due urged that said

Wheeler be required, so far as defendant Bank
could so require it, to sell sufficient of his assets to

enable him to repay his indebtedness to defendant

Bank. Defendants Metschan, Spaulding, Charlton,
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Collins and Price, as directors, and defendant

Morden, who was not a director, in 1925 or 1926,

neither had nor attempted to exercise at any time

any right to prevent the sale of the newspaper pub-

lished by the Telegram Publishing Company, but

at all such times said defendants, excluding defend-

ant Morden, who was not then a director, urged

upon the officers of defendant Bank that said

Wheeler be required to make sales whenever pos-

sible and liquidate his indebtedness to defendant

Bank.

16.

The allegations of Paragraph 16 of the bill of

complaint are wholly incorrect and untrue. These

individual [205] defendants were fully aware in

1925 and 1926 of the extent to which the assets of

defendant Bank were nonproductive or frozen,

and at all times during said years, and during the

preceding years, had striven faithfully and honestly

to convert said frozen assets into bankable produc-

tive commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of the

Currency and requested him to have an examination

made of the condition of the Bank so that with

the approval of the Comptroller, or his representa-

tive, steps could be taken for the elimination of all

nonproductive or frozen assets. Thereafter such

an examination was made and other conferences

were held with the Chief Bank Examiner of the

Twelfth Federal Reserve District and the Comp-
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troller, and thereafter and in December, 1926, with

the approval of the Chief Bank Examiner and the

Comptroller, defendant Bank and its directors de-

termined to organize a corporation with a capital

of $1,500,000, one-half thereof to be provided by

the stockholders of defendant Bank, each stock-

holder subscribing $37.50 for each share of bank

stock held by him, said new corporation to pur-

chase and take over from defendant Bank nonpro-

ducing or frozen assets as designated in the report

of the Chief Bank Examiner.

These defendants made every effort to consum-

mate said plan but were unable to do so ; and when

it was ascertained that said plan could not be suc-

cessfully carried through, these defendants deter-

mined that it would be necessary to levy a full 100%

assessment upon the stockholders of defendant

Bank, whereupon certain stockholders, including the

Estate of Henry L. Pittock, holding 7696 shares,

undertook and agreed to purchase [206] and pay

the assessment upon any and all stock sold for fail-

ure to pay the assessment, and in furtherance of

said agreement said stockholders advanced the sum
of $1,000,000 and in addition guaranteed the pay-

ment of an additional sum of $1,000,000 in order

to insure payment to the Bank of the full amount

to accrue from said 100% assessment.

These defendants at no time failed or refused to

comply with any direction or request of the Comp-
troller of the Currency. On the contrary, they at

all times worked in co-operation with him, and he

with them, in the effort to formulate and carry out
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a plan for the elimination of all nonproducing or

frozen assets.

It is not the fact that during the fall of 1926^, or

into the year 1927, as alleged in ParagTaph 16 of

the bill of complaint, any further loans were made
or credit extended to J. E. Wheeler, either directly

or upon his endorsement. On the contrary, these

individual defendants, for a long time prior thereto,

were endeavoring in every way within their power

as directors, to secure the retirement, in part at

least, of the indebtedness owing by said J. E.

Wheeler and the companies in w^hich he was in-

terested.

No loans in excess of the amounts permitted by

law were ever made by these defendants to J. E.

Wheeler or to companies in which he was interested

or to any other persons, firms, or corporations.

17.

The allegations of Paragraph 17 of the bill of

complaint are wholly incorrect and untrue. De-

fendant Bank was never in a condition such that it

was unable to pay its depositors upon demand until

on March 28, 1927, a run upon the [207] Bank

occurred. Whereupon defendant Bank, in order

to insure full and immediate payment to all de-

positors on demand, entered into a contract with

United States National Bank and First National

Bank of Portland under the terms of which said

two Banks agreed to advance and loan to defendant

Bank all moneys necessary to enable defendant

Bank to pa}^ its depositors on demand, defendant
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Bank pledging to said two Banks all of its assets

as collateral to said loan and in addition certain

of its stockholders, including the Estate of Henry

L. Pittock, individually guaranteeing repayment

of said loan; and thereupon defendant Bank began

liquidation of its assets in order to effect the pay-

ment of said loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank

was left entirely to defendant Price, or that these

individual defendants in any respect, or to any

degree, delegated any of their duties as directors to

the president of the Bank, or to anyone else. And it

is not true that in February, 1927, or in March,

1927, or at any other time, these individual de-

fendants, as directors, by the adoption of any plans

or proposals before them could have avoided the

condition which made necessary in their judgment

the agreement with United States National Bank

and First National Bank of Portland and the

liquidation as hereinabove described. As to the

supposed plans or proposals referred to in Para-

gTaph 17 of the bill of complaint, these defendants

say:

First. No plan for the reorganization of defend-

ant Bank as a state bank and trust company was

ever developed or [208] perfected so that it was

possible of accomplishment. Such a plan was at

one time suggested during the conferences with

the Chief Bank Examiner hereinabove referred to,

but it was rejected by defendant Bank and the Chief



The Northtvestern National Bank et al. 219

Bank Examiner in favor of the plan for transfer-

ring the frozen assets to a corporation to be organ-

ized with capital furnished by the stockholders of

defendant Bank.

Second. So far as these defendants have ever

)3een advised, J. E. Wheeler was never willing to

turn over his assets for the protection of defendant

Bank, or for the benefit of his creditors, until long

after the closing of defendant Bank, although at one

time said Wheeler made an indefinite proposal for

an assignment provided defendant Bank would ad-

vance large additional sums of money. Certainly

none of these defendants deterred or in any way
prevented or dissuaded said Wheeler from any such

transfer of assets, but, on the contrary, were at all

times anxious and willing and often demanded that

said Wheeler should liquidate his property and

assets in any way possible so that his indebtedness

to defendant Bank might be paid.

Further answering Paragi'aph 17 of the bill of

complaint these defendants admit that the officers

and directors of defendant Bank caused to be pub-

lished, on March 2, 1927, the announcement quoted

on page 22 of the bill, but it is not true that the

directors of the Bank left the sole management and

control to defendant Price or in any manner abdi-

cated their responsibilities as directors. Nor is it

true that the run on the Bank, which occurred al-

most four weeks later, was permitted by defendant

Price and these individual defendants as directors

of the Bank, or any of them, or that they refrained

from doing everything in their power to prevent it.

[209]



220 Charles A. Burckhardt et al. vs.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the directors

of defendant Bank having been unable to carry

through the plan for the organization of a corpo-

ration to take over nonproducing or frozen assets,

decided that with the consent and approval of the

Chief Bank Examiner, an assessment of 100% upon

the capital stock of the Bank should be made, where-

upon certain stockholders, including the Estate of

Henry L. Pittock, holding 7696 shares, undertook

and agreed to purchase and pay the assessment upon

any and all stock sold for failure to pay the assess-

ment, and in furtherance of said agreement said

stockholders advanced the sum of $1,000,000, and

in addition guaranteed the pajrment of an additional

sum of $1,000,000, in order to insure payment to de-

fendant Bank of the full amount to accrue from

said 100% assessment.

18.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Para-

graph 18 of the bill of complaint. The agreements

said to have been placed in the custody of James B.

Kerr are the agreements already referred to in this

answer between defendant Bank and its guarantee-

ing stockholders on the one hand and the United

States National Bank and the First National Bank

of Portland on the other. Said agreements were

not kept secret, but, on the contrary, were pre-

sented to and duly ratified at a meeting of the stock-

holders of defendant Bank held May 3, 1927, and

said agreements were thereupon spread upon the
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minutes of the stockholders' meeting of May 3,

1927. At said meeting the shares of stock alleged

in the biU to belong to complainant were represented

by the proxy of the record owner, Francis P. [210]

Graves & Company, and said stock was duly voted

at said meeting in favor of the ratification of said

agreements, and the owner of said stock should be

and is estopped from objecting to the making of said

agreements.

19.

It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in any sum, nor is it the fact

that the directors impaired the capital stock of the

Bank or wilfully or intentionally depreciated or

destroyed any investment in the stock of the Bank.

20.

It is not the fact that these defendants gave out

or published improperly or carelessly or negligently

or unlawfully any information about the internal

affairs of the Bank that in any way caused or aided

in bringing about the run upon the Bank on

March 28, 1927. It is true that negotiations were

had on one or more occasions for the sale and trans-

fer to another bank of the assets, business, and good-

will of defendant Bank, and that the prospective

purchaser was given such information about the

properties offered for sale as was necessary to the

negotiations. But the directors conducting such

negotiations acted honestly and faithfully in the

interest of defendant Bank and its stockholders, and

at no time did they improperly disclose or make
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public the private affairs of the Bank or give out

any information which in any way worked to the

disadvantage of the Bank.

21.

These defendants are ready and willing to dis-

close any and all facts in their possession which may

be relevant [211] or pertinent to any issue herein.

But all books and records of defendant Bank are,

and at all times have been, open to and available

for inspection by the stockholders of defendant

Bank.

22.

These defendants admit that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted, these

defendants specifically deny each and every allega-

tion of Paragraph 22 of the bill of complaint.

Complainant is indebted to defendant Bank in the

sum of $10,000, with accrued and accruing interest.

This indebtedness complainant has for a number of

years failed to pay, but has insisted upon renewals

of his notes as they respectively matured. These

defendants say that nothing in any of the matters

attempted to be set out in complainant's bill justifies

complainant's failure to pay his indebtedness to de-

fendant Bank, but that defendant Bank should be

permitted, notwithstanding complainant's demands

herein, to enforce immediate payment by complain-

ant of the principal and interest of his debt.

23.

The answer made by these defendants to Para-
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graph 22 of the bill of complaint sufficiently answers

Paragraph 23 of the bill. No accounting of any

kind is due complainant from defendant Bank or

from any of these defendants, and complainant

should not be permitted to use the demands or claims

asserted in his bill as an excuse for withholding

payment of his overdue obligation to defendant

Bank.

24.

For their answer to Paragraph 24 of the bill

of complaint these defendants say that the bill is

without equity. [212] These individual defend-

ants and defendant Bank have not at any time re-

frained, and are not now refraining, from any ne-

cessary or proper step for the redress of any wrong

done to defendant Bank, but nothing in any of the

matters attempted to be stated in the bill justifies

the charge that any director has committed any

wrong toward defendant Bank, and no stockholder,

prior to the institution of a suit brought by a stock-

holder, one Charles A. Burckhardt, simultaneously

with the filing of this bill, has ever made any com-

plaint to defendant Bank, or its directors, of any

such wrong, nor has any demand ever been made for

the redress of any such supposed wrong.

The control which these individual defendants

now have over the affairs and property of defend-

ant Bank is that only which these individual de-

fendants as directors and officers of defendant Bank
should properly and lawfully exercise, and it is, and

at all times has been, in subordination to the rights
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of the stockholders under the articles of incorpora-

tion and by-laws duly adopted.

For a further and separate answer and by way

of abatement of this suit, these defendants severally

say that complainant is without right, authority, or

qualification to bring this proceeding, and the pro-

ceeding should be abated and dismissed.

Complainant is not, and at the time of commenc-

ing this suit was not, a stockholder of defendant

Bank. On October 18, 1926, complainant endorsed

and transferred to Francis P. Graves & Company

the stock in defendant Bank theretofore owned

by him, and at his direction said stock was there-

upon transferred [213] upon the books of de-

fendant Bank and new certificates therefor issued

to the transferee. Since October 18, 1926, com-

plainant has not been a stockholder in defendant

Bank.

WHEREFORE, These defendants, having fully

answered the bill of complaint herein, pray that

they be hence dismissed with costs and their dis-

bursements herein taxed against complainant.

CHARLES H. CAREY,
JAMES B. KERR,
CHARLES A. HART,
CHARLES E. McCULLOCH,

Attorneys for the Above-named Answering Defend-

ants.

CAREY AND KERR,
Of Counsel.

M. A. ZOLLINGER,
Of Counsel for Defendant E. S. Collins.

[214]
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State of Oregon,

County of Multnomah,—ss.

I, O. L. Price, make solemn oath and say: I am
president of the Northwestern National Bank, a

corporation, one of the above-named defendants;

so much of the foregoing answer as concerns my
own acts and deeds is true to the best of my own

knowledge, and so much thereof as concerns the acts

or deeds of any other person or persons I believe

to be true.

O. L. PRICE.

Subscribed and sworn to before me this 15th

day of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, A. D. Charlton, make solemn oath and say:

I am one of the above-named defendants; so much
of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

A. D. CHARLTON.

Subscribed and sworn to before me this 15th

day of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.
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State of Oregon,

County of Multnomah,—ss.

I, E. S. Collins, make solemn oath and say:

I am one of the above-named defendants ; so much

of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

E. S. COLLINS.

Subscribed and sworn to before me this 16th

day of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931. [215]

State of Oregon,

County of Multnomah,—ss.

I, Natt McDougall, make solemn oath and say:

I am one of the above-named defendants; so much

of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

NATT McDOUOALL.

Subscribed and sworn to before me this 16th

day of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.
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State of Oregon,

County of Multnomah,—ss.

I, Frederick F. Pittock, make solemn oath and say

:

I am one of the above-named defendants; so much

of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

FREDERICK F. PITTOCK.

Subscribed and sworn to before me this 15th

day of December, 1927.

[Notarial Seal] I. F. PHIPPS,
Notary Public for Oregon.

My commission expires Dec. 21, 1928.

State of Oregon,

County of Multnomah,—ss.

I, Mark Skinner, make solemn oath and say:

I am one of the above-named defendants; so much
of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

MARK SKINNER.

Subscribed and sworn to before me this 15th

day of December, 1927.

[Notarial Seal] I. F. PHIPPS,
Notary Public for Oregon.

My commission expires Dec. 21, 1928. [216]
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State of Oregon,

County of Multnomah,—ss.

I, Charles H. Stewart, make solemn oath and say

:

I am one of the above-named defendants; so much

of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

CHARLES H. STEWART.

Subscribed and sworn to before me this 15th

day of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

I, O. L. Price, make solemn oath and say:

I am one of the above-named defendants; so much

of the foregoing answer as concerns my own acts

and deeds is true to the best of my own knowledge,

and so much thereof as concerns the acts or deeds

of any other person or persons I believe to be true.

O. L. PRICE.

Subscribed and sworn to before me this 15th

day of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.
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State of Oregon,

County of Multnomah,—ss.

I, Charles A. Hart, make solemn oath and say:

I am attorney for James F. Twohy, one of the

above-named defendants. I have read and know

the contents of the foregoing answer made on behalf

of said defendant and I believe it to be tnie; and

I made this verification on behalf of the defendant

James F. Twohy because said defendant is absent

from the district of Oregon, wherein this suit is

brought.

CHARLES A. HART.

Subscribed and sworn to before me this 16 day

of December, 1927.

[Notarial Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires Aug. 28, 1931. [217]

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 17th day

of Decemlicr, 1927, by receiving a copy thereof,

duly certified to as such by Charles A. Hart, of at-

torneys for within named defendants.

W. C. BRISTOL,
Attorney for Plaintiff.

Filed December 17, 1927. [218]
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AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer of defendant Charles K.

Spaulding, in words and figures as follows, to

wit : [219]

[Title of Court and Cause.]

ANSWER OF DEFENDANT CHARLES K.

SPAULDING.

Now comes the defendant, Charles K. Spaulding,

and answering the bill of complaint herein, says:

I.

This answering defendant has no knowledge as

to the present residence or citizenship of complain-

ant. At the time he became a stockholder in defend-

ant Bank, and for a number of years thereafter, he

was a citizen and resident of Oregon and this de-

fendant is not advised as to the claimed present

residence and citizenship and the diversity of citi-

zenship asserted as a result thereof.

Defendant Chauncey McCormick is a resident and

citizen of the State of Illinois.

Defendant The Northwestern National Bank is

a national banking association organized under the

banking laws of the United States and doing busi-

ness in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Frederick

F. Pittock, Mark Skinner, [220] Charles K.
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Spaulding-, Charles H. Stewart and James F. Twohy
are and for a nnmber of years last past have been

directors of defendant The Northwestern National

Bank, and each was and is a citizen and resident

of Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon, and he was at one time a direc-

tor of defendant The Northwestern National Bank.

It is true that defendants O. L. Price and Charles

A. Morden are trustees under the last will and testa-

ment of Henry L. Pittock, deceased, and that de-

fendant Charles A. Morden is an officer of Ore-

gonian Publishing Company, a corporation, but this

defendant avers that neither of said facts is in any

respect pertinent or material to any issue herein.

This defendant believes that the reference to said

facts in complainant's bill is for some ulterior pur-

pose and constitutes impertinence.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of defendant Bank.

On that day he was succeeded as such president by

defendant O. L. Price, who theretofore had been

chairman of the board of directors of defendant

Bank.

II.

This defendant is unable to determine from the

l)ill of complaint herein what amount, if any, is

involved in this suit, and he leaves complainant to

his proof of the allegation that a sum in excess of

$3,000.00 is involved.

III.

This defendant is unable to determine from the
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bill of complaint herein whether the banking stat-

utes referred to in paragraph 3 of the bill are, as

there asserted, a part of any involved with the sub-

ject matter of this suit, and denies that the laws

referred to in Paragraph 3 of the bill are a part

of [221] or involved in this suit.

IV.

It is not the fact that any wrongs have been com-

mitted against the defendant Bank for which the

defendants, who are or were directors, have at any

time been unwilling to seek redress. On the con-

trary, the defendants, who are and were directors,

and each of them, at all times have been ready and

willing, and now are ready and willing to sue and to

call to account any and all persons or parties in

any manner responsible for wrongs to defendant

Bank.

It is not the fact that before the filing of the bill

of complaint herein any demand was made upon

defendant Bank or upon the individual defendants

as its directors, to correct or right the matters

referred to as wrongs in the bill of complaint; on

the contrary, neither complainant, nor any stock-

holder of defendant Bank has at any time made

any complaint, charge, or statement to defendant

Bank or any of its directors, that any such alleged

wrongs had been suffered; nor has complainant or

any stockholder ever demanded or requested that

any step of any kind be taken to redress such sup-

posed wrongs or to enforce any duties or liabilities



The NorfJncestern National Bank et al. 233

of the individual defendants as directors of defend-

ant Bank or otherwise.

Complainant is not in fact a stockholder of defend-

ant Bank. As will be more fully stated hereinafter

in this answer, complainant more than a year prior

to the filing- of this suit assigned and caused to be

transferred to Francis P. Graves & Company, of

Los Angeles, California, all of the shares of stock in

defendant Bank then held by him, and since that

time complainant has not been and is not now a

stockholder of defendant Bank.

Complainant is not and for more than a year

prior to [222] the institution of this suit, has not

l)een, a stockholder of defendant Bank, but if the

allegations of paragraph 4 of the bill of complaint

are to be construed as asserting that the owner or

owners of the stock formerly held by complainant

have not at all times enjoyed each and all of the

rights vested in them as stockholders, this defendant

denies the charge. The allegations that the indi-

vidual defendants through majority control of stock

were or are adverse or antagonistic to complainant

or any stockholder, or were or are attempting

through such conti'ol to carry out a plan designed to

injure defendant Bank and its minority stock-

holders, and each and all of the statements and in-

sinuations of the last subi3aragraph of Paragraph

4 of the bill of complaint, are without any founda-

tion in fact and are untrue and are denied.

V.

This defendant denies that at any time in the
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entire history of defendant Bank there ever existed

any such combination between the individual defend-

ants for the control of the stock of defendant Bank

as is alleged in Paragraph 5 of the bill of complaint

or otherwise or at all. It is true that the estate

of Henry L. Pittock, of which defendants O. L.

Price and Charles A. Morden are tinistees, is and

for several years last past has been the owner of

7,696 shares out of the total 20,000 shares of stock

outstanding, and that defendant O. L. Price in-

dividually owns 290 shares and that other indi-

viduals and corporations own and hold shares of

stock substantially to the number stated in Para-

gTaph 5 of the bill of complaint, except that de-

fendant Charles A. Morden has not been the owner

of any shares of stock in defendant Bank since the

year 1922. But no combination or confederation

for the domination through control of a majority

of the stock of defendant Bank has ever existed

between this defendant and any other director or

stockholder. [223] As they have reference to this

defendant the allegations of Paragraph 5 of the bill

of complaint with respect to such combination and

control are without foundation in fact and are

untrue and are denied.

VI.

Complainant, Fred A. Ballin, became a stockholder

of defendant Bank on July 29, 1918, by the acquisi-

tion of 100 shares and thereafter and on July 1,

1922, he acquired an additional 100 shares. He
continued to be such stockholder until October 18,

1926, at which time all of said stock was assigned
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and transferred and new certificates issued therefor

to Francis P. Graves & Company of Los Angeles,

California.

The allegations of Paragraph 6 of the bill of com-

plaint to the effect that representations were made

to induce complainant to acquire stock in defend-

ant Bank are not pertinent or material to any issue

herein. If an answer thereto be required, this de-

fendant says that he did not solicit complainant to

acquire stock in defendant Bank, or make any rep-

resentation to complainant, of the kind alleged, or

otherwise, to induce him to become a stockholder.

VII.

The directors of defendant Bank, including this

defendant, took the oath of office prescribed by law

before entering upon the performance of their

duties as such directors; and this defendant says

that he has in no manner violated said oath of office

but that on the contrary he has faithfully and hon-

estly assumed and performed the duties and obliga-

tions of his office as such director.

VIII.

It is not the fact that Henry L. Pittock in his

lifetime, or the trustees of his estate after his death,

or any other [224] persons or interests identified

with them, dominated or controlled defendant Bank
from its organization down to March 29, 1927, or

at any time. No such combination for control ever

existed, as this defendant has pointed out in his

answer to Paragraph 5 of the bill of complaint.

Henry L. Pittock in his lifetime, and the trustees
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of his estate after his death, at no time have exer-

cised or attempted to exercise in or about the affairs

of defendant Bank any other or greater rights than

those lawfully vested in them as owners of stock of

defendant Bank. This defendant avers that during

all the time he was a director of the defendant Bank

that he was independent of the domination or con-

trol of any person, persons or corporation, and that

at all such times he acted independently as he

deemed to be for the best interests of the Bank and

all of its stockholders.

IX.

Increases of capital and surplus of defendant

Bank were made in substantially the amounts and at

about the times stated in Paragraph 9 of the bill

of complaint. It is true also, although the fact is

not pertinent or material to any issue herein, that

at the time the capital was increased to $2,000,000

in 1922, the stockholders of defendant Bank, in

order to strengthen its position and to offset in-

evitable and unavoidable losses due to the sudden

deflation of values following the termination of the

World War, also voluntarily paid in the sum of

$500,000, $350,000 of which was credited to the

earnings account, the remainder, $150,000, going to

surplus, thereby increasing the surplus account

from $250,000 to $400,000.

X.

This defendant is unable to determine the nature

of the charge made against the defendants in Para-

graph 10 of the bill of complaint. He denies spe-
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cifically that he in any manner or to [225] any

extent whatsoever, caused, required or directed to

be lost the sums listed in said paragraph or any

sum, or any assets of said Bank.

Each of the persons and corporations listed in

said paragraph is indebted to defendant Bank and

in some instances a portion of such indebtedness

has been charged to profit and loss. But in each

case, excepting the case of McCormick Lumber

Company, the indebtedness is the result of inability

on the part of the borrowers to repay when due

loans made in the ordinary course of business at

times and under circumstances such that this in-

dividual defendant was in no manner at fault in

the extension of credit. In large part these loans

were made prior to the year 1920, to borrowers

then financially responsible and in most instances

supported by collateral entirely adequate at the

time in value, and the inability of the borrowers

to repay the loans when due resulted from the sud-

den and unexpected drop in merchandise and other

values following the cessation of the World War.

Since that time the officers of defendant Bank have

been active and diligent in their efforts to collect

said loans and substantial recoveries have been

made and are still being made.

All loans made by defendant Bank to McCormick

Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company

is the result of the acceptance by defendant Bank

for credit to the account of the McCormick Lumber

Company of certain checks and drafts, payment of
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which was later refused by the drawees. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of this defendant

and he had no notice thereof or opportunity what-

ever of preventing such crediting of checks or

drafts, and he is in no respect chargeable with

negligence or fault in respect thereto.

It is not the fact that this defendant in 1925 or

at any time failed, neglected or refused to comply

with any direction of any Bank Examiner or other

representative of the [226] Comptroller of the

Currency to reduce the line of credit granted to

J. E. Wheeler or to any companies in which he

was interested. All present indebtedness due from

said Wheeler, Wheeler Timber Company, Wheeler

Estate and Telegram Publishing Company, is the

result of loans made several years prior to 1925

upon a sufficient showing of financial worth and

supported in large part by adequate guaranties

and/or collateral. Renewals of said loans were

made from time to time when the borrowers were

unable to pay at maturity, but it is not true that

the Examiner of National Banks required the so-

called Wheeler lines to be reduced because too

much was loaned to one person, and such renewals

were never granted in disobedience to any direction

'or against the advice of any Bank Examiner or

other representative of the Comptroller of the Cur-

rency.

Further answering Paragraph 10 of the bill of

complaint defendant says that he became a director

of the defendant Bank on the 31st day of August,
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1922. If complainant's bill is intended as a charge

that losses were made in the amounts stated in

Paragraph 10 because of improper loans, this de-

fendant says that he was not a director when the

loans were made and the loss resulting therefrom,

if any, accrued before he assumed office; and since

his assumption of office no act or omission on his

part has increased or affected the amount of loss,

if any, attributable to such loans.

XI.

The allegations of Paragraph 11 of the bill of

complaint are untrue and are denied. Defendant

Charles A. Morden was elected a director of de-

fendant Bank on January 11, 1921, and served as

such director until August 31, 1922, when he re-

signed, having sold his stock for a valuable con-

sideration to defendant Mark Skinner. Defendant

Morden served as a member of the Examining Com-

mittee from the time of his election as a [227]

director until the end of the year 1921 only. Dur-

ing this period the Examining Committee made

regular reports to the directors and such reports

were regularly spread upon the minutes of the

meetings of the board of directors. But it is not

the fact that said reports or any of them showed

any condition of wrong administration or impend-

ing losses or any condition in the affairs of the de-

fendant Bank requiring action by the directors to

avoid loss. During this period and at all times the

directors met regulary and carefully reviewed the

reports of the Examining Committee and took such

action in respect thereto as in the exercise of sound
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judgment seemed necessary. No reports were sup-

pressed and nothing in the condition of the Bank

was ever kept from the stockholders, and it is un-

true that defendant Morden resigned as a director

because of any such undisclosed condition in the

affairs of the Bank.

It is untrue that at any time during the exist-

ence of the defendant Bank its Examining Commit-

tee made any report which would show a favorable

but incorrect condition of the Bank or any report

which showed any condition of said Bank except

the true condition thereof as said Examining Com-

mittee found and believed to exist and attempted

to disclose by its reports. All reports of the Ex-

amining Committee were made to the board of

directors of the Bank only and were thereupon

placed with the minutes of the meetings of the

directors, at which said reports were received, and

thereupon all of said reports became available for

examination by all stockholders of the Bank and by

the District Bank Examiner and any other repre-

sentative of the Comptroller of the Currency. All

reports of the Examining Committee remained

at all times and now remain in the minutes of the

directors' meetings and were in fact read and their

contents known to and understood by the District

Bank Examiner, and could have been read and their

contents known to and understood [228] by any

stockholder of the Bank or any representative of

the Comptroller of the Currency.

It is untrue that the Examining Committee ever

made a confidential, private or secret report, or any
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report, to Mark Skinner, vice-president, or to other

officers or directors of the Bank, which showed any

condition different from that disclosed by any re-

port made to the District Bank Examiner, or to

the Comptroller of the Currency, but whether the

Comptroller of the Currency in person received

copies of all reports made by the Examining Com-

mittee to the board of directors, defendant cannot

say, although he avers that copies of such reports

of the Examining Committee were sent to the

Comptroller of the Currency whenever requested.

XII.

This defendant is unable to determine what is

attempted to be alleged in Paragraph 12 of the bill

of complaint. Pursuant to the requirements of

the by-laws of defendant Bank there was at all

times an executive committee consisting of a ma-

jority of the board of directors, which committee

met weekly and passed on applications for credit

and kept fully informed in regard to the purchase

and sales of securities, loans on collateral, discounts

and other business activities of defendant Bank.

Regular monthly meetings of the board of directors

were held at which the minutes of meetings of the

Executive Committee were regularly read and sub-

mitted for approval.

There was also maintained at all times, in ac-

cordance with the by-laws of defendant Bank, an

examining committee whose duty it was to investi-

gate the affairs and business of defendant Bank

twice in each year, and said committee during all

of said times carefully investigated the affairs of
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defendant Bank and reported the results of such

investigations to the board of [229] directors;

and this defendant alleges that throughout the

period mentioned in the complaint every effort was

made by him with respect to all matters coming

within the scope of his office or duty as a director

to supervise and manage the affairs and business

of defendant Bank faithfully and honestly.

On October 22, 1926, the Chief National Bank Ex-

aminer of the Twelfth Federal Eeserve District ad-

vised defendant Bank by letter of the result of an

examination of its assets and stated that it would

be necessary to provide additional funds to the

amount of not less than $1,000,000 in order that

nonproducing assets in this total could be elimi-

nated. Thereafter this defendant with other de-

fendants, acting with the approval of said Bank

Examiner, undertook the organization of a corpo-

ration capitalized at $1,500,000, one-half thereof

to be provided by the stockholders of defendant

Bank, each stockholder subscribing $37.50 for each

share of bank stock held by him, said new corpora-

tion to purchase and take over from defendant Bank

nonproducing or "frozen" assets, as described in

the report of said Bank Examiner. Such acting de-

fendants made every effort to consummate said

plan but were unable to do so. But thereafter,

following a further examination by said Bank Ex-

aminer, it was determined to be necessary to levy

a full 100% assessment upon the stockholders of

defendant Bank, whereupon certain stockholders,

including the Estate of Henry L. Pittock, holding
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7,696 shares, undertook and. agreed to purchase and

pa}^ the assessment upon any and all stock sold for

failure to pay the assessment, and in furtherance

of said agreement said stockholders advanced the

sum of $1,000,000 and in addition guaranteed the

payment of an additional sum of $1,000,000 in

order to insure payment to the Bank of the full

amount to accrue from said 100% assessment.

The allegation that acts or omissions of this de-

fendant [230] as a director or otherwise caused

defendant Bank to go into liquidation is untrue.

Except as hereinabove in this answer to Paragraph

12 admitted, this defendant specifically denies each,

and every allegation of said Paragraph 12.

XIIL

It is not the fact that at any time this defendant

Suppressed or concealed from stockholders any in-

foi-mation regarding the condition of the Bank and

it is not true that stockholders' meetings were in

any respect manipulated or controlled by this de-

fendant or by any person in combination with him.

No such combination among stockholders as is

alleged in Paragraph 13 of the bill existed.

XIV.

The allegations of Paragraph 14 of the bill of

complaint are untrue. This defendant did not

participate in any way in the acquisition of stock

in defendant Bank ])y J. E. Wheeler, or aid him

in any particular in securing credit for, or in the

financing of his purchase of said stock. On the

contrary, said purchase by J. E. Wheeler of stock
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theretofore owned by Guy M. Standifer, L. B.

Menefee and R. V. Jones was consummated without

the knowledge or consent of this defendant.

XV.

The allegations of Paragraph 15 of the bill of

complaint are untrue. This defendant at no time

prevented or attempted to prevent or refuse to

allow the Telegram Publishing Company or J. E.

Wheeler to sell the newspaper published by said

Company. On the contrary, this defendant at all

times after said J. E. Wheeler failed to pay his

indebtedness to defendant Bank when due, urged

that said Wheeler be required, so far as defendant

Bank could so require it, to sell sufficient of his

assets to enable him to repay his indebtedness to

Idefendant Bank. [231] Defendants Metschan,

Bpaulding, Charlton, Collins and Price, as di-

' rectors, and defendant Morden, who was not a

director, in 1925 or 1926, neither had nor attempted

to exercise at any time any right to prevent the

sale of the newspaper published by the Telegram

Publishing Company, but at all such times said

defendants, excluding defendant Morden, w^ho was

not then a director, urged upon the officers of de-

fendant Bank that said Wheeler be required to

make sales whenever possible and liquidate his in-

debtedness to defendant Bank.

XVI.

The allegations of Paragraph 16 of the bill of

complaint are untrue. This defendant was fully

feiware in 1925 and 1926 of the extent to which the
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assets of defendant Bank were nonproductive or

frozen, and at all times during said years, and dur-

ing the preceding years, had striven faithfully and

honestly to convert said frozen assets into bankable

productive commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschen

and Stewart, conferred with the Comptroller of the

Currency and requested him to have an examination

made of the condition of the Bank so that with

the approval of the Comptroller, or his representa-

tive, steps could be taken for the elimination of all

nonproductive or frozen assets. Thereafter such

an examination was made and other conferences

were held with the Chief Bank Examiner of the

Twelfth Federal Reserve District and the Comp-

troller, and thereafter and in December, 1926, with

the approval of the Chief Bank Examiner and the

Comptroller, defendant Bank and its directors de-

'termined to organize a corporation with a capital

of $1,500,000, one-half thereof to be provided by the

stockholders of defendant Bank, each stockholder

subscribing [232] $57.50 for each share of bank

stock held by him, said new corporation to purchase

and take over from defendant Bank nonproducing

or frozen assets as designated in the reports of the

Chief Bank Examiner.

This defendant and other defendants made every

effort to consunmiate said plan but were unable to

do so, and when it was ascertained that said plan

could not be successfully carried through, it was

determined to be necessary to levy a full 100%
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assessment upon the stockholders of defendant

Bank, whereupon certain stockholders, including the

Estate of Henry L. Pittock, holding 7,696 shares,

undertook and agreed to purchase and pay the

assessment upon any and all stock sold for failure

to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000 and in addition guaranteed the payment

of an additional sum of $1,000,000 in order to in-

sure payment to the Bank of the full amount to

accrue from said 1007c assessment.

This defendant at no time failed or refused to

comply with any direction or request of the Comp-

troller of the Currency. On the contrary, he at all

times worked in co-operation with him, in the effort

to formulate and carry out a plan for the elimina-

tion of all nonproducing or frozen assets.

It is not the fact that during 1926, or 1927, as al-

leged in ParagTaph 16 of the bill of complaint, any

further loans were made or credit extended to J. E.

Wheeler, either directly or upon his endorsement.

On the contrary, these individual defendants, for

a long time prior thereto, were endeavoring in

every way within their power as directors, to secure

the retirement, in part at least, of the indebtedness

owing by said J. E. Wheeler and the companies in

which he was interested.

No loans in excess of the amounts permitted by

law were ever made by these defendants to J. E.

Wheeler or to companies in [233] which he was

interested or to any other persons, firms or corpora-

tions.
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XVII.

The allegations of Paragraph 17 of the bill of

complaint are untrue. Defendant Bank was never

in a condition such that it was unable to pay its de-

positors upon demand until on March 28, 1927,

a run upon the Bank occurred. Whereupon de-

fendant Bank, in order to insure full and immediate

payment to all depositors on demand, entered into

a contract with United States National Bank and

First National Bank of Portland under the terms

of which said two Banks agreed to advance and loan

to defendant Bank all moneys necessary to enable

defendant Bank to pay its depositors on demand,

defendant Bank pledging to said two Banks all of

its assets as collateral to said loan and in addition

certain of its stockholders, including the Estate of

Henry L. Pittock, individually guaranteeing re-

pa\Tnent of said loan; and thereupon defendant

Bank began liquidation of its assets in order to

effect the payment of said loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank

was left entirely to defendant Price, or that this

defendant in any respect, or to any degree, dele-

gated any of his duties as director to the president

of the Bank, or to anyone else. And it is not true

that in February, 1927, or in March, 1927, or at any

other time, the directors, by the adoption of any

plans or proposals before them could have avoided

the condition which made necessary in their judg-

ment the agreement with United States National
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Bank and First National Bank of Portland and the

liquidation as hereinabove described. As to the

supposed plans or proposals referred to in Para-

graph 17 of the bill of complaint, this defendant

says: [234]

First. No plan for the reorganization of de-

fendant Bank as a state bank and trust company

was ever developed or perfected so that it was pos-

sible of accomplishment. Such a plan was at one

time suggested during the conferences with the

Chief Bank Examiner hereinabove referred to,

but it was rejected by defendant Bank and the

Chief Bank Examiner in favor of the plan for

transferring the frozen assets to a corporation to be

organized with capital furnished by the stock-

holders of defendant Bank.

Second. So far as this defendant has ever been

advised, J. E. Wheeler was never willing to turn

over his assets for the protection of defendant

Bank, or for the benefit of his creditors, until long

after the closing of defendant Bank, although at

one time said Wheeler made an indefinite proposal

for an assignment provided defendant Bank would

advance large additional sums of money. This de-

fendant did not deter or in any way prevent or

dissuade said Wheeler from any such transfer of

assets, but, on the contrary, was at all times anxious

and willing and often demanded that said Wheeler

liquidate his property and assets in any way pos-

sible so that his indebtedness to defendant Bank

might be paid.

Further answering Paragraph 17 of the bill of
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complaint this defendant admits that the officers

and directors of defendant Bank caused to be pub-

lished, on March 2, 1927, the announcement quoted

on page 22 of the bill, but it is not true that the

directors of the Bank left the sole management and

control to defendant Price or in any manner ab-

dicated their responsibilities as directors. Nor is

it true that the run on the Bank, which occurred

almost four weeks later, was permitted by defend-

ant Price or any of the then directors of the Bank,

or that they refrained from doing everything in

their power to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the di-

rectors of defendant [235] Bank having been un-

able to carry through the plan for the organiza-

tion of a corporation to take over nonproducing or

frozen assets, decided that with the consent and ap-

proval of the Chief Bank Examiner, an assessment

bf 100% upon the capital stock of the Bank should

be made, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696 shares,

undertook and agreed to purchase and pay the

assessment upon any and all stock sold for failure

to pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000, and in addition guaranteed the payment

of an additional sum of $1,000,000, in order to in-

sure payment to defendant Bank of the full amount

to accrue from said 1007o assessment.

XVIII.

It is not the fact that any secret or undisclosed
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agreements have been made as alleged in Para-

graph 18 of the bill of complaint. The agreements

said to have been placed in the custody of James

B. Kerr are the agreements already referred to

in this answer between defendant Bank and its

guaranteeing stockholders on the one hand and

the United States National Bank and the First

National Bank of Portland on the other. Said

agreements were not kept secret, but, on the con-

trary, were presented to and duly ratified at a meet-

ing of the stockholders of defendant Bank held

May 3, 1927, and said agreements were thereupon

spread upon the minutes of the stockholders' meet-

ing of May 3, 1927. At said meeting the shares

of stock alleged in the bill to belong to complain-

ant were represented by the proxy of the record

owner, Francis P. Graves & Company, and said

stock was duly voted at said meeting in favor of

the ratification of said agreements, and the owner

of said stock should be and is estopped from ob-

jecting to the making of said agreements.

XIX.
It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in [236] any sum, nor is it

the fact that the directors impaired the capital

stock of the Bank or wilfully or intentionally de-

preciated or destroyed any investment in the stock

of the Bank.

XX.
It is not the fact that this defendant gave out

or published improperly or carelessly or negligently
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or unlawfully or at all any information about the

internal affairs of the Bank. It is true that nego-

tiations were had on one or more occasions for the

sale and transfer to another bank of the assets,

business, and good will of defendant Bank, and

that the prospective purchaser was given such in-

formation about the properties offered for sale as

was necessary to the negotiations. But the direc-

tors conducting such negotiations acted honestly

and faithfully in the interest of defendant Bank
and its stockholders, and at no time did they im-

properly disclose or make public the private affairs

of the Bank or give out any information which in

any way worked to the disadvantage of the Bank.

XXI.

This defendant is ready and willing to disclose

any and all facts in his possession which may be

relevant or pertinent to any issue herein. But all

books and records of defendant Bank are, and at

all times have been, open to and available for in-

spection by the stockholders of defendant Bank,

but none of said books or records is in the posses-

sion of this answering defendant.

XXII.

This defendant admits that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted this de-

fendant specifically denies each and every allega-

tion of Paragraph 22 of the bill of complaint.

Complainant is indebted to defendant Bank in

the sum of $10,000, with accrued and accruing in-
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terest. This indebtedness [237] complainant has

for a number of years failed to pay, but has in-

sisted upon renewals of his notes as they respec-

tively matured. This defendant says that nothing

in any of the matters attempted to be set out in

complainant's bill justifies complainant's failure

to pay his indebtedness to defendant Bank, but that

defendant Bank should be permitted, notwithstand-

ing complainant's demands herein, to enforce im-

mediate payment by complainant of the principal

and interest of his debt.

XXIII.

The answer made by this defendant to Para-

graph 22 of the bill of complaint sufficiently an-

swers Paragraph 23 of the bill. No accounting

of any kind is due complainant from defendant

Bank or from this defendant, and complainant

should not be permitted to use the demands or

claims asserted in his bill as an excuse for with-

holding payment of his overdue obligation to de-

fendant Bank.

XXIV.
For answer to Paragraph 24 of the bill of com-

plaint this defendant says that the bill is without

equity. This defendant and defendant Bank have

not at any time refrained, and are not now refrain-

ing, from any necessary or proper step for the

redress of any wrong done to defendant Bank, but

nothing in any of the matters attempted to be stated

in the bill justifies the charge that this defendant

has committed any wrong upon defendant Bank,

and no stockholder, prior to the institution of a



Tlie Northwestern National Bank et al. 253

suit brought by a stockholder, one Charles A.

Burckhardt, simultaneously with the filing of this

bill, has ever made any complaint to defendant

Bank, or its directors, of any such wrong, nor has

any demand ever been made for the redress of any

such supposed wrong. [238]

This defendant denies that he now controls or

ever has controlled the affairs of defendant Bank

and avers that at all times in his actions as a direc-

tor and as a stockholder he has been faithful in the

performance of his duties as a director and faith-

ful to the rights of the Bank and of its stockhold-

ers.

For a further and separate answer and by way
of abatement of this suit, this defendant says that

comjDlainant is without right, authority, or qualifi-

cation to bring this proceeding, and the proceeding

should be abated and dismissed.

Complainant is not, and at the time of commenc-

ing this suit was not, a stockholder of defendant

Bank. On October 18, 1926, complainant endorsed

and transferred to Francis P. Graves & Company
the stock in defendant Bank theretofore owned by

him, and at this direction said stock was thereupon

transferred upon the books of defendant Bank and

new certificates therefor issued to the transferee.

Since October 18, 1926, complainant has not been

a stockholder in defendant Bank.

WHEREFORE, this defendant, having fully

answered the bill of complaint herein, prays that
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he be hence dismissed with costs and his disburse-

ments herein taxed against complainant.

WINTER and MAGUIRE,
Attorneys for the Defendant.

Of Counsel. [239]

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th

day of December, 1927, by receiving a copy thereof,

duly certified to as such by Robert F. Maguire,

attorney for defendant Charles K. Spaulding.

W. C. BRISTOL,
Attorney for Complainant.

Filed December 19, 1927. [240]

AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer of defendant Phil Metschan,

in words and figures as follows, to wit : [241]

[Title of Court and Cause.]

ANSWER OF DEFENDANT PHIL MET-
SCHAN.

Now comes the defendant, Phil Metschan and

answering the bill of complaint herein, says:

I.

This answering defendant has no knowledge as
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to the present residence or citizenship of complain-

ant. At the time he became a stockholder in de-

fendant Bank, and for a number of years there-

after, he was a citizen and resident of Oregon and

this defendant is not advised as to the claimed

present residence and citizenship and the diver-

sity of citizenship asserted as a result thereof.

Defendant Chauncey McCormick is a resident

and citizen of the State of Illinois.

Defendant The Northwestern National Bank is

a national banking association organized under the

banking laws of the United States and doing busi-

ness in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Freder-

ick F. Pittock, Mark Skinner, [242] Charles K.

Spaulding, Charles H. Stewart and James F.

Twohy are and for a number of years last past

have been directors of defendant The Northwestern

National Bank, and each was and is a citizen and

resident of Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon, and he was at one time a direc-

tor of defendant The Northwestern National Bank.

It is true that defendants O. L. Price and Charles

A. Morden are trustees under the last will and tes-

tament of Henry L. Pittock, deceased, and that

defendant Charles A. Morden is an officer of Ore-

gonian Publishing Company, a corporation, but

this defendant avers that neither of said facts is in

any respect pertinent or material to any issue

herein. This defendant believes that the reference
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to said facts in complainant's bill is for some ulter-

ior purpose and constitutes impertinence.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of defendant Bank.

On that day he was succeeded as such president by

defendant O. L. Price, who theretofore had been

chairman of the board of directors of defendant

Bank.

II.

This defendant is unable to determine from the

bill of complaint herein what amount, if any, is

involved in this suit, and he leaves complainant to

his proof of the allegation that a sum in excess of

$3,000.00 is involved.

III.

This defendant is unable to determine from the

bill of complaint herein whether the banking stat-

utes referred to in Paragraph 3 of the bill are, as

there asserted, a part of and involved with the

subject matter of this suit, and denies that the

laws referred to in Paragraj^h 3 of the bill are a

part of [243] or involved in this suit.

IV.

It is not the fact that any wrongs have been

committed against the defendant Bank for which

the defendants, who are or were directors, have at

any time been unwilling to seek redress. On the

contrary, the defendants, who are and were direc-

tors, and each of them, at all times have been ready

and willing, and now are ready and willing to sue

and to call to account any and all persons or par-
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ties in any manner responsible for wrongs to de-

fendant Bank.

It is not the fact that before the filing of the

bill of complaint herein any demand was made

upon defendant Bank or upon the individual de-

fendants as its directors, to correct or right the

matters referred to as wrongs in the l)ill of com-

plaint ; on the contrary, neither complainant, nor

any stockholder of defendant Bank has at any time

made any complaint, charge, or statement to de-

fendant Bank or any of its directors, that any such

alleged wi'ongs had been suffered; nor has com-

plainant or any stockholder ever demanded or re-

quested that any step of any kind be taken to re-

dress such sui3posed wrongs or to enforce any

duties or liabilities of the individual defendants

as directors of defendant Bank or otherwise.

Complainant is not in fact a stockholder of de-

fendant Bank. As will be more fully stated here-

inafter in this answer, complainant more than a

year prior to the filing of this suit assigned and

caused to be transferred to Francis P. Graves &
Company, of Los Angeles, California, all of the

shares of stock in defendant Bank then held by

him, and since that time complainant has not been

and is not now a stockholder of defendant Bank.

Complainant is not now and for more than a

year prior to [244] the institution of this suit,

has not been, a stockholder of defendant Bank, but

if the allegations of Paragraph 4 of the bill of

comx:)laint are to be construed as asserting that the

owner or owners of the stock formerly held by
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complainant have not at all times enjoyed each

and all of the rights vested in them as stockholders,

this defendant denies the charge. The allegations

that the individual defendants through majority

control of stock were or are adverse or antagonistic

to complainant or any stockholder, or were or are

attempting through such control to carry out a

plan designed to injure defendant Bank and its

minority stockholders, and each and all of the state-

ments and insinuations of the last subparagraph of

Paragraph 4 of the bill of complaint, are without

any foundation in fact and are untrue and are

denied.

V.

This defendant denies that at any time in the

entire history of defendant Bank there ever existed

any such combination between the individual de-

fendants for the control of the stock of defendant

Bank as is alleged in Paragraph 5 of the bill of

complaint or otherwise or at all. It is true that

the estate of Henry L. Pittock, of which defend-

ants O. L. Price and Charles A. Morden are trus-

tees, is and for several years last past has been the

owner of 7,696 shares out of the total 20,000 shares

of stock outstanding, and that defendant O. L.

Price individually owns 290 shares and that other

individuals and corporations own and hold shares

of stock substantially to the number stated in

Paragraph 5 of the bill of comj^laint, except

that defendant Charles A. Morden has not been the

owner of any shares of stock in defendant Bank
since the year 1922. But no combination or con-
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federation for the domination through control of

a majority of the stock of defendant Bank has ever

existed between this defendant and any other direc-

tor or stockholder. [245] As they have reference

to this defendant the allegations of Paragraph 5

of the bill of complaint with respect to such com-

bination and control are without foundation in fact

and are untrue and are denied.

VI.

Complainant, Fred A. Ballin, became a stock-

holder of defendant Bank on July 29, 1918, by

the acquisition of 100 shares and thereafter and on

July 1, 1922, he acquired an additional 100 shares.

He continued to be such stockholder until October

18, 1926, at which time all of said stock was assigned

and transferred and new certificates issued therefor

to Francis P. Graves & Company of Los Angeles,

California.

The allegations of Paragraph 6 of the bill of

complaint to the effect that representations were

made to induce complainant to acquire stock in de-

fendant Bank are not pertinent or material to any

issue herein. If an answer thereto be required, this

defendant says that he did not solicit complainant

to acquire stock in defendant Bank, or make any

representations to complainant, of the kind alleged,

or otherwise, to induce him to become a stockholder.

VII.

The directors of defendant Bank, including this

defendant, took the oath of office prescribed by law

before entering upon the performance of their
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duties as such directors; and this defendant says

that he has in no manner violated said oath of

office but that on the contrary he has faithfully

and honestly assumed and performed the duties

and obligations of his office as such director.

VIII.

It is not the fact that Henry L. Pittock in his

lifetime, or the trustees of his estate after his death,

or any other [246] persons or interests identi-

fied with them, dominated or controlled defendant

Bank from its organization down to March 29,

1927, or at any time. No such combination for

control ever existed, as this defendant has pointed

out in his answer to Paragraph 5 of the bill of

complaint. Henry L. Pittock in his lifetime, and

the trustees of his estate after his death, at no time

have exercised or attempted to exercise in or about

the affairs of defendant Bank any other or greater

rights than those lawfully vested in them as owners

of stock of defendant Bank. This defendant avers

that during all the time he was a director of the

defendant Bank that he was independent of the

domination or control of any person, persons or

corporation, and that at all such times he acted

independently as he deemed to be for the best in-

terest of the Bank and all of its stockholders.

IX.

Increases of capital and surplus of defendant

Bank were made in substantially the amounts and
at about the times stated in paragraph 9 of the bill

of complaint. It is true also, although the fact is
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not pertinent or material to any issue herein, that at

the time the capital was increased to $2,000,000 in

1922, the stockholders of defendant Bank, in order

to strengthen its position and to offset inevitable

and unavoidable losses due to the sudden deflation

of values following the termination of the World

War, also voluntarily paid in the sum of $500,000,

$350,000 of which was credited to the earnings ac-

count, the remainder, $150,000, going to surplus,

thereby increasing the surplus account from $250,-

000 to $400,000.

X.

This defendant is unable to determine the nature

of the charge made against the defendants in para-

graph 10 of the bill of complaint. He denies spe-

cifically that he in any manner or to [247] any

extent whatsoever, caused, required or directed to

be lost the sums listed in said paragraph or any

sum, or any assets of said Bank.

Each of the persons and corporations listed in said

paragraph is indebted to defendant Bank and in

some instances a portion of such indebtedness has

been charged to profit and loss. But in each case,

excepting the case of McCormick Lumber Company,

the indebtedness is the result of inability on the

part of the borrowers to repay when due loans made

in the ordinary course of business at times and

under circumstances such that this individual de-

fendant was in no manner at fault in the extension

of credit. In large part these loans were made

prior to the year 1920, to borrowers then financially

responsible and in most instances supported by
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collateral entirely adequate at the time in value,

and the inability of the borrowers to repay the

loans when due resulted from the sudden and un-

expected drop in merchandise and other values fol-

lowing the cessation of the World War. Since that

time the officers of defendant Bank have been active

and diligent in their efforts to collect said loans and

substantial recoveries have been made and are still

being made.

All loans made by defendant Bank to McCormick

Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company is

the result of the acceptance by defendant Bank for

credit to the account of the McCormick Lumber

Company of certain checks and drafts, payment of

which was later refused by the drawees. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of this defendant

and he had no notice thereof or opportunity what-

ever of preventing such crediting of checks or

drafts, and he is in no respect chargeable with negli-

gence or fault in respect thereto.

It is not the fact that this defendant in 1925 or at

any time failed, neglected or refused to comply with

any direction of any Bank Examiner or other

representative of the [248] Comptroller of the

Currency to reduce the line of credit granted to

J. E. Wheeler or to any companies in which he was

interested. All present indebtedness due from said

Wheeler, Wheeler Timber Company, Wheeler Es-

tate and Telegram Publishing Company, is the

result of loans made several years prior to 1925
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iij)ou a sufficient showing of financial worth and

supported in large part by adequate guaranties

and/or collateral. Renewals of said loans were

made from time to time when the borrowers were

unable to pay at maturity, but it is not true that

the Examiner of National Banks required the so-

called Wheeler lines to be reduced because too

much was loaned to one person, and such renewals

were never granted in disobedience to any direction

or against the advice of any Bank Examiner or

other representative of the Comptroller of the

Currency.

Further answering Paragraph 10 of the bill of

complaint defendant says that he became a director

of the defendant Bank on the 13th day of January,

1920. If complainant's bill is intended as a charge

that losses were made in the amounts stated in

Paragraph 10 because of improper loans, this de-

fendant says that he was not a director when the

loans were made and the loss resulting therefrom, if

any, accrued before he assumed office; and since

his assumption of office no act or omission on his

part has increased or affected the amount of loss,

if any, attributable to such loans.

XI.

The allegations of Paragraph 11 of the bill of

com^Dlaint are untrue and are denied. Defendant

Charles A. Morden was elected a director of de-

fendant Bank on January 11, 1921, and served as

such director until August 31, 1922, when he re-

signed, having sold his stock for a valuable con-

sideration to defendant Mark Skinner. Defendant
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Morden served as a member of the Examining Com-

mittee from the time of his election as a [249]

director until the end of the year 1921 only. Dur-

ing this period the Examining Committee made

regular reports to the directors and such reports

were regularly spread upon the minutes of the

meetings of the board of directors. But it is not

the fact that said reports or any of them showed

any condition of wrong administration or impend-

ing losses or any condition in the affairs of the

defendant Bank requiring action by the directors

to avoid loss. During this period and at all times

the directors met regularly and carefully reviewed

the reports of the Examining Conomittee and took

such action in respect thereto as in the exercise

of sound judgment seemed necessary. No reports

were suppressed and nothing in the condition of the

Bank was ever kept from the stockholders, and it

is untrue that defendant Morden resigned as a di-

rector because of any such undisclosed condition in

the affairs of the Bank.

It is untrue that at any time during the existence

of the defendant Bank its Examining Committee

made any report which would show a favorable but

incorrect condition of the Bank or any report which

showed any condition of said Bank except the true

condition thereof as said Examining Committee

found and believed to exist and attempted to disclose

by its reports. All reports of the Examining Com-

mittee were made to the board of directors of the

Bank only and were thereupon placed with the min-

utes of the meetings of the directors, at which said
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reports were received, and thereupon all of said

reports became available for examination by all

stockholders of the Bank and by the District Bank
Examiner and any other representative of the

Comptroller of the Currency. All reports of the

Examining Conmiittee remained at all times and

now remain in the minutes of the directors' meet-

ings and were in fact read and their contents known

to and understood by the District Bank Examiner,

and could have been read and their contents known

to and understood [250] by any stockholder of

the Bank or any representative of the Comptroller

of the Currency.

It is untrue that the Examining Committee ever

made a confidential, private or secret report, or

any report, to Mark Skinner, vice-president, or to

other officers or directors of the Bank, which showed

any condition different from that disclosed by any

report made to the District Bank Examiner, or to

the Comptroller of the Currency, but whether the

Comptroller of the Currency in person received

copies of all reports made by the Examining Com-

mittee to the board of directors, defendant can-

not say, although he avers that copies of such re-

ports of the Examining Committee were sent to

the Comptroller of the Currency whenever re-

quested.

XII.

This defendant is unable to determine what is

attempted to be alleged in Paragraph 12 of the bill

of complaint. Pursuant to the requirements of

the by-laws of defendant Bank there was at all
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times an executive committee consisting of a ma-

jority of the board of directors, whicli committee

met weekly and passed on applications for credit

and kept fully informed in regard to the purchase

and sales of securities, loans on collateral, discounts

and other business activities of defendant Bank.

Regular monthly meetings of the board of directors

were held at which the minutes of meetings of the

Executive Committee were regularly read and sub-

mitted for approval.

There was also maintained at all times, in accord-

ance and the by-laws of defendant Bank, an Ex-

amining Committee whose duty it was to investigate

the affairs and business of defendant Bank twice

in each year, and said committee during all of said

times carefully investigated the affairs of defend-

ant Bank and reported the results of such investiga-

tions to the board of [251] directors; and this

defendant alleges that throughout the period men-

tioned in the complaint every effort was made by

him with respect to all matters coming within the

scope of his office or duty as a director to super-

vise and manage the affairs and business of de-

fendant Bank faithfully and honestly.

On October 22, 1926, the Chief National Bank

Examiner of the Twelfth Federal Reserve District

advised Defendant Bank by letter of the result of an

examination of its assets and stated that it would be

necessary to provide additional funds to the amount

of not less than $1,000,000 in order that nonpro-

ducing assets in this total could be eliminated.

Thereafter this defendant with other defendants,
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acting with the approval of said Bank Examiner,

undertook the organization of a corporation capital-

ized at $1,500,000, one-half thereof to be provided

by the stockholders of defendant Bank, each stock-

holder subscribing $37.50 for each share of bank

stock held by him, said new corporation to pur-

chase and take over from defendant Bank non-

producing or '' frozen" assets, as described in the

report of said Bank Examiner. Such acting de-

fendants made every effort to consummate said plan

but were unable to do so. But thereafter, following

a further examination by said Bank Examiner,

it was determined to be necessary to levy a full

100% assessment upon the stockholders of defend-

ant Bank, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696

shares, undertook and agreed to purchase and pay

the assessment upon any and all stock sold for

failure to pay the assessment, and in furtherance of

said agreement said stockholders advanced the sum
of $1,000,000 and in addition guaranteed the pay-

ment of an additional sum of $1,000,000 in order

to insure pajTnent to the Bank of the full amount to

accrue from said 100% assessment.

The allegation that acts or omissions of this de-

fendant [252] as a director or otherwise caused

the defendant Bank to go into liquidation is untrue.

Except as hereinabove in this answer to Paragraph

12 admitted, this defendant specifically denies each

and every allegation of said Paragraph 12.

XIII.

It is not the fact that at any time this defendant
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suppressed or concealed from stockholders any in-

formation regarding the condition of the Bank and

it is not true that stockholders ' meetings were in any

respect manipulated or controlled by this defend-

ant or by any person in combination with him. No
such combination among stockholders as is alleged in

paragraph 13 of the bill existed.

XIV.

The allegations of Paragraph 14 of the bill of

complaint are untrue. This defendant did not par-

ticipate in any way in the acquisition of stock in

defendant Bank by J. E, Wheeler, or aid him in

any particular in securing credit for, or in the

financing of his purchase of said stock. On the

contrary, said purchase by J. E. Wheeler of stock

theretofore owned by Guy M. Standifer, L. B.

Menefee and R. V. Jones was consummated without

the knowledge or consent of this defendant.

XV.
The allegations of Paragraph 15 of the bill of com-

plaint are untrue. This defendant at no time pre-

vented or attempted to prevent or refused to allow

the Telegram Publishing Company or J. E. Wheeler

to sell the newspaper published by said Company.

On the contrary, this defendant at all times after

said J. E. Wheeler failed to pay his indebtedness

to defendant Bank when due, urged that said

Wheeler be required, so far as defendant Bank

could so require it, to sell sufficient of his assets to

enable him to repay his indebtedness to defendant

Bank. [253] Defendants Metschan, Spaulding,
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Charlton, Collins and Price, as directors, and de-

fendant Morden, who was not a director, in 1925

or 1926, neither had nor attempted to exercise at any

time any right to prevent the sale of the newspaper

published by the Telegram Publishing Company,

but at all such times said defendants, excluding de-

fendant Morden, who was not then a director, urged

upon the officers of defendant Bank that said

Wheeler be required to make sales whenever pos-

sible and liquidate his indebtedness to defendant

Bank.

XVI.
The allegations of Paragraph 16 of the bill of

complaint are untrue. This defendant was fully

aware in 1925 and 1926 of the extent to which the

assets of defendant Bank were nonproductive or

frozen, and at all times during said years, and dur-

ing the preceding years, had striven faithfully and

honestly to convert said frozen assets into bank-

able productive commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of the

Currency and requested him to have an examina-

tion made of the condition of the Bank so that with

the approval of the Comptroller, or his representa-

tive, steps could be taken for the elimination of all

nonproductive or frozen assets. Thereafter such an
examination was made and other conferences were

held with the Chief Bank Examiner of the Twelfth

Federal Reserve District and the Comptroller, and
thereafter and in December, 1926, with the ap-



270 Charles A. Burckhardt et al. vs.

proval of the Chief Bank.Examiner and the Comp-

troller, defendant Bank and its directors determined

to organize a corporation with a capital of $1,500,-

000, one-half thereof to be provided by the stock-

holders of defendant Bank, each stockholder sub-

scribing [254] $57.50 for each share of Bank

stock held by him, said new corporation to purchase

and take over from defendant Bank nonproducing or

frozen assets as designated in the reports of the

Chief Bank Examiner.

This defendant and other defendants made every

effort to consummate said plan but were unable to

do so, and when it was ascertained that said plan

could not be successfully carried through, it was

determined to be necessary to levy a full 100%

assessment upon the stockholders of defendant

Bank, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696 shares,

undertook and agreed to purchase and pay the

assessment upon any and all stock sold for failure to

pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000 and in addition guaranteed the payment

of an additional sum of $1,000,000 in order to in-

sure payment to the Bank of the full amount to

accrue from said 100% assessment.

This defendant at no time failed or refused to

comply with any direction or request of the Comp-

troller of the Currency. On the contrary, he at all

times worked in co-operation with him, in the effort

to formulate and carry out a plan for the elimina-

tion of all nonproducing or frozen assets.
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It is not the fact that during 1926, or 1927, as

alleged in Paragraph 16 of the bill of complaint,

any further loans were made or credit extended to

J. E. Wheeler, either directly or upon his endorse-

ment. On the contrary, these individual defend-

ants, for a long time prior thereto, were endeavoring

in every way within their power as directors, to

secure the retirement, in part at least, of the in-

debtedness owing by said J. E. Wheeler and the

companies in which he was interested.

No loans in excess of the amounts permitted by law

were ever made by these defendants to J. E. Wheeler

or to companies in [255] which he was interested

or to any other persons, firms or corporations.

XVII.

The allegations of Paragraph 17 of the bill of

complaint are untrue. Defendant Bank was never

in a condition such that it was unable to pay its

depositors upon demand until on March 28, 1927,

a run upon the Bank occurred. Whereupon de-

fendant Bank, in order to insure full and immediate

payment to all depositors on demand, entered into

a contract with United States National Bank and

First National Bank of Portland under the terms

of which said two Banks agreed to advance and

loan to defendant Bank all moneys necessary to

enable defendant Bank to pay its depositors on de-

mand, defendant Bank pledging to said two Banks

all of its assets as collateral to said loan and in

addition certain of its stockholders, including the

Estate of Henry L. Pittock, individually guarantee-

ing repayment of said loan; and thereupon defend-
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ant Bank began liquidation of its assets in order

to effect the payment of said loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank

was left entirely to defendant Price, or that this de-

fendant in any respect, or to any degree, delegated

any of his duties as director to the president of the

Bank, or to anyone else. And it is not true that in

February, 1927, or in March, 1927, or at any other

time, the directors, by the adoption of any plans or

proposals before them could have avoided the condi-

tion which made necessary in their judgment the

agreement with United States National Bank and

First National Bank of Portland and the liquida-

tion as hereinabove described. As to the supposed

plans or proposals referred to in Paragraph 17

of the bill of complaint, this defendant says : [256]

First. No plan for reorganization of defendant

Bank as a state Bank and trust company was ever

developed or perfected so that it was possible of

accomplishment. Such a plan was at one time sug-

gested during the conferences with the Chief Bank

Examiner hereinabove referred to, but it was re-

jected by defendant Bank and the Chief Bank Ex-

aminer in favor of the plan for transferring the

frozen assets to a corporation to be organized with

capital furnished by the stockholders of defendant

Bank.

Second. So far as this defendant has ever been

advised, J. E. Wheeler was never willing to turn

over his assets for the protection of defendant Bank,
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or for the benefit of his creditors, until long after

the closing of defendant Bank, although at one time

said Wheeler made an indefinite proj^osal for an

assignment provided defendant Bank would advance

large additional sums of money. This defendant

did not deter or in any way prevent or dissuade said

Wheeler from any such transfer of assets, but, on

the contrary, was at all times anxious and willing

and often demanded that said Wheeler liquidate his

property and assets in any way possible so that his

indebtedness to defendant Bank might be paid.

Further answering Paragraph 17 of the bill of

complaint this defendant admits that the officers and

directors of defendant Bank caused to be published,

on March 2, 1927, the announcement quoted on

page 22 of the bill, but it is not true that the direct-

ors of the Bank left the sole management and con-

trol to defendant Price or in any manner abdicated

their responsibilities as directors. Nor is it true

that the run on the Bank, which occurred almost

four weeks later, was permitted by defendant Price

or any of the then directors of the Bank, or that

they refrained from doing everything in their power

to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the di-

rectors of defendant [257] Bank having been

unable to carry through the plan for the organiza-

tion of a corporation to take over nonproducing or

frozen assets, decided that with the consent and ap-

proval of the Chief Bank Examiner, an assessment

of 100% upon the capital stock of the Bank should
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be made, wliereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696 shares,

Tuidertook and agreed to purchase and pay the

assessment upon any and all stock sold for failure to

pay the assessment, and in furtherance of said

agreement said stockholders advanced the sum of

$1,000,000, and in addition guaranteed the payment

of an additional sum of $1,000,000, in order to insure

payment to defendant Bank of the full amount to

accrue from said 100% assessment.

XVIII.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Paragraph

18 of the bill of complaint. The agreements said

to have been placed in the custody of James B.

Kerr are the agreements already referred to in this

answer between defendant Bank and its guarantee-

ing stockholders on the one hand and the United

States National Bank and the First National Bank

of Portland on the other. Said agreements were not

kept secret, but, on the contrary, were presented to

and duly ratified at a meeting of the stockholders

of defendant Bank held May 3, 1927, and said

agreements were thereupon spread upon the minutes

of the stockholders' meeting of May 3, 1927. At

said meeting the shares of stock alleged in the bill

to belong to complainant were represented by the

proxy of the record owner, Francis P. Graves &
Company, and said stock was duly voted at said

meeting in favor of the ratification of said agree-

ments, and the owner of said stock should be and is
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estopped from objecting to tlie making of said

agreements.

XIX.
It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in [258] any sum, nor is it

the fact that the directors impaired the capital stock

of the Bank or wilfully or intentionally depreciated

or destroyed any investment in the stock of the

Bank.

XX.
It is not the fact that this defendant gave out or

published improperly or carelessly or negligently or

unlawfully or at all any information about the

internal affairs of the Bank. It is true that ne-

gotiations were had on one or more occasions for

the sale and transfer to another bank of the assets,

business, and goodwill of defendant Bank, and that

the prospective purchaser was given such informa-

tion about the properties offered for sale as was

necessary to the negotiations. But the directors

conducting such negotiations acted honestly and

faithfully in the interest of defendant Bank and its

stockholders, and at no time did they improperly dis-

close or make public the private affairs of the Bank
or give out any information which in any way
worked to the disadvantage of the Bank.

XXI.
This defendant is ready and willing to disclose

any and all facts in his possession which may be

relevant or pertinent to any issue herein. But all

books and records of defendant Bank are, and at all
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times have been, open to and available for inspec-

tion by the stockholders of defendant Bank, but

none of said books or records is in the possession

of this answering defendant.

XXII.

This defendant admits that defendant Bank is

now claiming that complainant is indebted to de-

fendant Bank. Except as thus admitted this de-

fendant specially denies each and every allegation

of Paragraph 22 of the bill of complaint.

Complainant is indebted to defendant Bank in the

sum of $10,000, wdth accrued and accruing interest.

This indebtedness [259] complainant has for a

number of years failed to pay, but has insisted upon

renewals of his notes as they respectively ma-

tured. This defendant says that nothing in any of

the matters attempted to be set out in complainant's

bill justifies complainant's failure to pay his in-

debtedness to defendant Bank, but that defendant

Bank should be permitted, notwithstanding com-

plainant's demands herein, to enforce immediate

payment by complainant of the principal and in-

terest of his debt.

XXIII.

The answer made by this defendant to Paragraph

22 of the bill of complaint sufficiently answers Para-

graph 23 of the bill. No accounting of any kind is

due complainant from defendant Bank or from this

defendant, and complainant should not be per-

mitted to use the demands or claims asserted in his

bill as an excuse for withholding payment of his

overdue obligation to defendant Bank.
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XXIV.
For answer to Paragraph 24 of the bill of com-

plaint this defendant says that the bill is without

equity. This defendant and defendant Bank have

not at any time refrained, and are not now refrain-

ing, from any necessary or proper step for the

redress of any wrong done to defendant Bank, but

nothing in any of the matters attempted to be stated

in the bill justifies the charge that this defendant

has committed any wrong upon defendant Bank,

and no stockholder, prior to the institution of a suit

brought by a stockholder, one Charles A. Burck-

hardt, simultaneously with the filing of this bill, has

ever made any complaint to defendant Bank, or its

directors, of any such wrong, nor has any demand
ever been made for the redress of any such sup-

posed wrong. [260]

This defendant denies that he now controls or

ever has controlled the affairs of defendant Bank
and avers that at all times in his actions as a di-

rector and as a stockholder he has been faithful in

the performance of his duties as a director and
faithful to the rights of the Bank and of its stock-

holders.

For a further and separate answer and by way
of abatement of this suit, this defendant says that

complainant is without right, authority, or qualifi-

cation to bring this proceeding, and the proceed-

ing should be abated and dismissed.

Complainant is not, and at the time of commenc-
ing this suit was not, a stockholder of defendant

Bank. On October 18, 1926, complainant endorsed
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and transferred to Francis P. Graves & Company

the stock in defendant Bank theretofore owned by

him, and at his direction said stock was thereupon

transferred upon the books of defendant Bank and

new certificates therefor issued to the transferee

Since October 18, 1926, complainant has not been

a stockholder in defendant Bank.

WHEREFORE, this defendant, having fully

answered the bill of complaint herein, prays that

he be hence dismissed with costs and his disburse-

ments herein taxed against complainant.

DEY, HAMPSON & NELSON,
Attorneys for the Defendant.

ALFRED A. HAMPSON,
Of Counsel. [261]

State of Oregon,

County of Multnomah,—ss.

I, Phil Metschan, make solemn oath and say: I

am the defendant named in and makes the foregoing

answer; so much of the foregoing answer as con-

cerns my own acts and deeds is true to the best

of my own knowledge, and so much thereof as con-

cerns the acts and deeds of any other person or

persons I believe to be true.

PHIL METSCHAN,

Subscribed and sworn to before me this 19th day

of December, 1927.

[Seal] ALFRED A. HAMPSON,
Notary Public for Oregon.

My commission expires August 22, 1928.
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State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th day

of December, 1927, by receiving a copy thereof, duly

certified to as such by Alfred A. Hampson, of attor-

neys for defendant Phil Metschan.

W. C. BRISTOL,
Attorney for Plaintiff.

Filed December 19, 1927. [262]

AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer of Charles A. Morden, in

words and figures as follows, to wit : [263]

[Title of Court and Cause.]

ANSWER OF DEFENDANT CHARLES A.

MORDEN.

Now comes the defendant, Charles A. Morden,

and answering the bill of complaint herein, says:

L
This answering defendant has no knowledge as to

the present residence or citizenship of complain-

ant. At the time he became a stockholder in de-

fendant Bank, and for a number of years there-

after, he was a citizen and resident of Oregon and
this defendant is not advised as to the claimed
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present residence and citizenship and the diversity

of citizenship asserted as a result thereof.

Defendant Chauncey McCormick is a resident

and citizen of the State of Illinois.

Defendant The Northwestern National Bank is a

national banking association organized under the

banking laws of the United States and doing busi-

ness in the city of Portland, Oregon.

Defendants O. L. Price, A. D. Charlton, E. S.

Collins, Natt McDougall, Phil Metschan, Frederick

F. Pittock, Mark Skinner, [264] Charles K.

Spaulding, Charles H. Stewart and James F.

Twohy are and for a number of years last past have

been directors of defendant The Northwestern Na-

tional Bank, and each was and is a citizen and

resident of Oregon.

Defendant Charles A. Morden is a citizen and

resident of Oregon, and he was at one time a di-

rector of defendant The Northwestern National

Bank.

It is true that defendants O. L. Price and Charles

A. Morden are trustees under the last will and

testament of Henry J Pittock, deceased, and that

defendant Charles A. Morden is an officer of Ore-

gonian Publishing Company, a corporation, but this

defendant avers that neither of said facts is in any

respect pertinent or material to any issue herein.

This defendant believes that the reference to said

facts in complainant's bill is for some ulterior pur-

pose and constitutes impertinence.

Defendant Emery Olmstead was, prior to March

1, 1927, president and a director of defendant Bank.

On that day he was succeeded as such president by
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defendant 0. L. Price, who theretofore had been

chairman of the board of directors of defendant

Bank.

II.

This defendant is unable to determine from the

bill of complaint herein what amount, if any, is

involved in this suit, and he leaves complainant to

his proof of the allegation that a sum in excess of

$3,000.00 is involved.

III.

This defendant is unable to determine from the

bill of complaint herein whether the banking stat-

utes referred to in Paragraph 3 of the bill are, as

there asserted, a part of and involved with the sub-

ject matter of this suit, and denies that the laws

referred to in Paragraph 3 of the bill are a part of

[265] or involved in this suit.

IV.

It is not the fact that any wrongs have been com-

mitted against the defendant Bank for which the

defendants, who are or were directors, have at any

time been unwilling to seek redress. On the con-

trary, the defendants, who are and were directors,

and each of them, at all times have been ready and

willing, and now are ready and willing to sue and to

call to account any and all persons or parties in any

manner responsible for wrongs to defendant Bank.

It is not the fact that before the filing of the bill

of complaint herein any demand was made upon

defendant Bank or upon the individual defendants

as its directors, to correct or right the matters

referred to as wrongs in the bill of complaint; on

the contrary, neither complainant, nor any stock-
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holder of defendant Bank has at any time made any

complaint, charge, or statement to defendant Bank

or any of its directors, that any such alleged wrongs

had been suffered ; nor has complainant or any stock-

holder ever demanded or requested that any step of

any kind be taken to redress such supposed wrongs

or to enforce any duties or liabilities of the in-

dividual defendants as directors of defendant Bank

or otherwise.

Complainant is not in fact a stockholder of de-

fendant Bank. As will be more fully stated here-

inafter in this answer, complainant more than a

year prior to the filing of this suit assigned and

caused to be transferred to Francis P. Graves &

Company, of Los Angeles, California, all of the

shares of stock in defendant Bank then held by

him, and since that time complainant has not been

and is not now a stockholder of defendant Bank.

Complainant is not and for more than a year

prior to [266] the institution of this suit, has

not been, a stockholder of defendant Bank, but if

the allegations of Paragraph 4 of the bill of com-

plaint are to be construed as asserting that the

owner or owners of the stock formerly held by com-

plainant have not at all times enjoyed each and all

of the rights vested in them as stockholders, this

defendant denies the charge. The allegations that

the individual defendants through majority control

of stock were or are adverse or antagonistic to com-

plainant or any stockholder, or were or are at-

tempting through such control to carry out a plan

designed to injure defendant Bank and its minority

stockholders, and each and all of the statements
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and insinuations of the last subparagraph of Para-

graph 4 of the bill of complaint, are without any

foundation in fact and are untrue and are denied.

V.

This defendant denies that at any time in the

entire history of defendant Bank there ever existed

any such combination between the individual de-

fendants for the control of the stock of defendant

Bank as is alleged in Paragraph 5 of the bill of

com})laint or otherwise or at all. It is true that

the estate of Henry L. Pittock, of which defendants

O. L. Price and Charles A. Morden are trustees,

is and for several years last past has been the owner

of 7,696 shares out of the total 20,000 shares of stock

outstanding, and that defendant O. L. Price in-

dividually owns 290 shares and that other indi-

viduals and corporations own and hold shares of

stock substantially to the number stated in Para-

graph 5 of the bill of complaint, except that de-

fendant Charles A. Morden has not been the owner

of any shares of stock in defendant Bank since the

year 1922. But on combination or confederation

for the domination through control of a majority

of the stock of defendant Bank has ever existed

between this defendant and any other director or

stockholder. [267] As they have reference to this

defendant the allegations of Paragraph 5 of the

bill of complaint with respect to such combination

and control are without foundation in fact and are

untrue and are denied.

VI.

Complainant, Fred A. Ball in, became a stock-
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holder of defendant Bank on July 29, 1918, by the

acquisition of 100 shares and thereafter and on

July 1, 1922, he acquired an additional 100 shares.

He continued to be such stockholder until October

18, 1926, at which time all of said stock was as-

signed and transferred and new certificates issued

therefor to Francis P. Graves & Company of Los

Angeles, California.

The allegations of Paragraph 6 of the bill of

complaint to the effect that representations were

made to induce complainant to acquire stock in

defendant Bank are not pertinent or material to

any issue herein. If an answer thereto be required,

this defendant says that he did not solicit com-

plainant to acquire stock in defendant Bank, or

make any representation to complainant, of the

kind alleged, or otherwise, to induce him to become

a stockholder.

VII.

The directors of defendant Bank, including this

defendant, took the oath of office prescribed by law

before entering upon the performance of their

duties as such directors; and this defendant says

that he has in no manner violated said oath of office

but that on the contrary he has faithfully and hon-

estly assumed and performed the duties and obli-

gations of his office as such director.

VIII.

It is not the fact that Henry L. Pittock in his

lifetime, or the trustees of his estate after his death,

or any other [268] persons or interests identified

with them, dominated or controlled defendant Bank
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from its organization down to March 29, 1927, or at

any time. No such combination for control ever

existed, as tliis defendant has pointed out in his

answer to Paragraph 5 of the bill of complaint.

Henry L. Pittock in his lifetime, and the trustees

of his estate after his death, at no time have exer-

cised or attempted to exercise in or about the affairs

of defendant Bank any other or greater rights than

those lawfully vested in them as owners of stock of

defendant Bank. This defendant avers that dur-

ing all the time he was a director of the defendant

Bank that he was independent of the domination or

control of any person, persons or corporation, and

that at all such times he acted independently as he

deemed to be for the best interests of the Bank and

all of its stockholders.

IX.

Increases of capital and sui-plus of defendant

Bank were made in substantially the amounts and

at about the times stated in Paragraph 9 of the bill

of complaint. It is true also, although the fact is

not pertinent or material to any issue herein, that

at the time the capital was increased to $2,000,000

in 1922, the stockholders of defendant Bank, in

order to strengthen its position and to offset in-

evitable and unavoidable losses due to the sudden

deflation of values following the termination of the

AVorld War, also voluntarily paid in the sum of

$500,000, $350,000 of which was credited to the

earnings account, the remainder, $150,000, going to

surplus, thereby increasing the surplus account

from $250,000 to $400,000.
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X.

This defendant is unable to determine the nature

of the charge made against the defendants in Para-

graph 10 of the bill of complaint. He denies specifi-

cally that he in any manner or to [269] any ex-

tent whatsoever, caused, required or directed to be

lost the sums listed in said paragraph or any sum,

or any assets of said Bank.

Each of the persons and corporations listed in

said paragraph is indebted to defendant Bank and

in some instances a portion of such indebtedness has

been charged to profit and loss. But in each case,

excepting the case of McCormick Lumber Company,

the indebtedness is the result of inability on the

part of the borrowers to repay when due loans made

in the ordinary course of business at times and

under circumstances such that this individual de-

fendant was in no manner at fault in the extension

of credit. In large part these loans were made

prior to the year 1920, to borrowers then financially

responsible and in most instances supported by

collateral entirely adequate at the time in value,

and the inability of the borrowers to repay the

loans when due resulted from the sudden and un-

expected drop in merchandise and other values fol-

lowing the cessation of the World War. Since that

time the officers of defendant Bank have been ac-

tive and diligent in their efforts to collect said loans

and substantial recoveries have been made and are

still being made.

All loans made by defendant Bank to McCormick

Lumber Company have been paid in full. The in-

debtedness now owing by said Lumber Company is
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the result of the acceptance by defendant Bank for

credit to the account of the McCormick Lumber
Company of certain checks and drafts, payment of

which was later refused by the drawees. The ac-

ceptance of these checks and drafts for immediate

credit was without the knowledge of this defendant

and he had no notice thereof or opportunity what-

ever of preventing such crediting of checks or

drafts, and he is in no respect chargeable with

negligence or fault in respect thereto.

It is not the fact that this defendant in 1925 or

at any time failed, neglected or refused to comply

with any direction of any Bank Examiner or other

representative of the [270] Comptroller of the

Currency to reduce the line of credit granted to J. E.

Wheeler or to any companies in which he was inter-

ested. All present indebtedness due from said

Wheeler, Wheeler Timber Company, Wheeler Es-

tate and Telegram Publishing Company, is the

result of loans made several years prior to 1925

upon a sufficient showing of financial worth and

supported in large part by adequate guarantees

and/or collateral. Renewals of said loans were

made from time to time w^hen the borrowers were

unable to pay at maturity, but it is not true that

the Examiner of National Banks required the so-

called Wheeler lines to be reduced because too much
was loaned to one person, and such renewals were

never granted in disobedience to any direction or

against the advice of any Bank Examiner or other

representative of the Comptroller of the Currency.

Further answering Paragraph 10 of the bill of

complaint defendant says that he became a director
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of the defendant Bank on the day of ,

192— . If complainant 's bill is intended as a charge

that losses were made in the amounts stated in

Paragraph 10 because of improper loans, this de-

fendant says that he was not a director when the

loans were made and the loss resulting therefrom, if

any, accrued before he assumed office ; and since his

assumption of office no act or omission on his part

has increased or affected the amount of loss, if any,

attributable to such loans.

XI.

The allegations of Paragraph 11 of the bill of

complaint are untrue and are denied. Defendant

Charles A. Morden was elected a director of de-

fendant Bank on January 11, 1921, and served as

such director until August 31, 1922, when he re-

signed, having sold his stock for a valuable consid-

eration to defendant Mark Skinner. Defendant

Morden served as a member of the Examining Com-

mittee from the time of his election as a [271]

director until the end of the year 1921 only. Dur-

ing this period the Examining Committee made

regular reports to the directors and such reports

were regularly spread upon the minutes of the

meetings of the board of directors. But it is not

the fact that said reports or any of them showed

any condition of wrong administration or impend-

ing losses or any condition in the affairs of the

defendant Bank requiring action by the directors

to avoid loss. During this period and at all times

the directors met regularly and carefully reviewed

the reports of the Examining Committee and took
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such action in respect thereto as in the exercise of

sound judgment seemed necessary. No reports

were suppressed and nothing in the condition of

the Bank was ever kept from the stockholders, and

it is untrue that defendant Morden resigned as a

director ])ecause of an}^ such undisclosed condition

in the affairs of the Bank.

It is untrue that at any time during the existence

of the defendant Bank its Examining Committee

made any report which would show a favorable but

incorrect condition of the Bank or any rejiort

which showed any condition of said Bank except

the true condition thereof as said Examining Com-
mittee found and believed to exist and attempted to

disclose by its reports. All reports of the Exam-
ining Committee were made to the board of direct-

ors of the Bank only and were thereupon placed

with the minutes of the meetings of the directors,

at which said reports were received, and thereupon

all of said reports became available for examination

by all stockholders of the Bank and by the District

Bank Examiner and any other representative of

the Comptroller of the Currency. All reports of the

Examining Committee remained at all times and

now remain in the minutes of the directors' meet-

ings and were in fact read and their contents known
to and understood by the District Bank Examiner,

and could have been read and their contents known
to and understood [272] by any stockholder of

the Bank or any representative of the Comptroller

of the Currency.

It is untrue that the Examining Committee ever
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made a confidential, private or secret report, or any

report, to Mark Skinner, vice-president, or to other

officers or directors of the Bank, which showed any

condition different from that disclosed by any re-

port made to the District Bank Examiner, or to the

Comptroller of the Currency, but whether the

Comptroller of the Currency in person received

copies of all reports made by the Examining Com-

mittee to the board of directors, defendant cannot

say, although he avers that copies of such reports of

the Examining Committee were sent to the Comp-

troller of the Currency whenever requested.

XII.

This defendant is unable to determine what is at-

tempted to be alleged in Paragraph 12 of the bill of

complaint. Pursuant to the requirements of the

by-laws of defendant Bank there was at all times an

executive committee consisting of a majority of the

board of directors, which committee met weekly

and passed on applications for credit and kept fully

informed in regard to the purchase and sales of se-

curities, loans on collateral, discounts and other

business activities of defendant Bank. Eegular

monthly meetings of the board of directors were

held at which the minutes of meetings of the execu-

tive committee were regularly read and submitted

for approval.

There was also maintained at all times, in accord-

ance with the by-laws of defendant Bank, an exam-

ining committee whose duty it was to investigate the

affairs and business of defendant Bank twice in

each year, and said committee during all of said

i
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times carefully investigated the affairs of defend-

ant Bank and reported the results of such investiga-

tions to the board of [273] directors; and this

defendant alleges that throughout the period men-

tioned in the complaint every effort was made by

him with respect to all matters coming within the

scope of his office or duty as a director to supervise

and manage the affairs and business of defendant

Bank faithfully and honestly.

On October 22, 1926, the Chief National Bank Ex-

aminer of the Twelfth Federal Reserve District

advised defendant Bank by letter of the result of an

examination of its assets and stated that it would be

necessary to provide additional funds to the amount

of not less than $1,000,000 in order that nonproduc-

ing assets in this total could be eliminated. There-

after this defendant with other defendants, acting

with the approval of said Bank Examiner, under-

took the organization of a corporation capitalized

at $1,500,000, one-half thereof to be provided by

the stockholders of defendant Bank, each stock-

holder subscribing $37.50 for each share of bank

stock held by him, said new corporation to purchase

and take over from defendant Bank nonproducing

or "frozen" assets, as described in the report of

said Bank Examiner. Such acting defendants made
every effort to consummate said plan but were un-

able to do so. But thereafter, following a further

examination by said Bank Examiner, it was deter-

mined to be necessary to levy a full 100% assess-

ment upon the stockholders of defendant Bank,

whereupon certain stockholders, including the Es-
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tate of Henry L. Pittock, holding 7,696 shares,

undertook and agreed to purchase and pay the

assessment upon any and all stock sold for failure to

pay the assessment, and in furtherance of said agree-

ment said stockholders advanced the sum of $1,-

000,000 and in addition guaranteed the payment of

an additional sum of $1,000,000 in order to insure

payment to the Bank of the full amount to accrue

from said 100% assessment.

The allegation that acts or omissions of this de-

fendant [274] as a director or otherwise caused

the defendant Bank to go into liquidation is un-

true. Except as hereinabove in this answer to

Paragraph 12 admitted, this defendant specifically

denies each and every allegation of said Paragraph

12.

XIII.

It is not the fact that at any time this defendant

suppressed or concealed from stockholders any in-

formation regarding the condition of the Bank and

it is not true that stockholders' meetings were in

any respect manipulated or controlled by this de-

fendant or by any person in combination with him.

No such combination among stockholders as is al-

leged in Paragraph 13 of the bill existed.

XIV.

The allegations of Paragraph 14 of the bill of

complaint are untrue. This defendant did not par-

ticipate in any way in the acquisition of stock in de-

fendant Bank by J. E. Wheeler, or aid him in any

particular in securing credit for, or in the financing
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of his purchase of said stock. On the contrary,

said purchase by J. E. Wheeler of stock thereto-

fore owned by Guy M. Standifer, L. B. Menefee and

R. V. Jones was consummated without the knowl-

edge or consent of this defendant.

XV.

The allegations of Paragraph 15 of the bill of

complaint are untrue. This defendant at no time

prevented or attempted to prevent or refused to

allow the Telegram Publishing Company or J. E.

Wheeler to sell the newspaper published by said

Company. On the contrary, this defendant at all

times after said J. E. Wheeler failed to pay his

indebtedness to defendant Bank when due, urged

that said Wheeler be required, so far as defendant

Bank could so require it, to sell sufficient of his

assets to enable him to repay his indebtedness to

defendant Bank. [275] Defendants Metschan,

Spaulding, Charlton, Collins and Price, as direc-

tors, and defendant Morden, who was not a direc-

tor, in 1925 or 1926, neither had nor attempted to

exercise at any time any right to prevent the sale

of the newspaper published by the Telegram Pub-

lishing Company, but at all such times said defend-

ants, excluding defendant Morden, who was not then

a director, urged upon the officers of defendant

Bank that said Wheeler be required to make sales

whenever possible and li(|uidate his indebtedness to

defendant Bank.

XVI.

The allegations of Paragraph 16 of the bill of
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complaint are untrue. This defendant was fully

aware in 1925 and 1926 of the extent to which the

assets of defendant Bank were nonproductive or

frozen, and at all times during said years, and

during the preceding years, had striven faithfully

and honestly to convert said frozen assets into bank-

able productive commercial paper.

In June, 1926, a committee appointed by the

directors, consisting of defendants Price, Metschan

and Stewart, conferred with the Comptroller of the

Currency and requested him to have an examination

made of the condition of the Bank so that with

the approval of the Comptroller, or his representa-

tive, steps could be taken for the elimination of all

nonproductive or frozen assets. Thereafter such

an examination was made and other conferences

were held with the Chief Bank Examiner of the

Twelfth Federal Reserve District and the Comp-

troller, and thereafter and in December, 1926, with

the approval of the Chief Bank Examiner and the

Comptroller, defendant Bank and its directors de-

termined to organize a corporation with a capital

of $1,500,000, one-half thereof to be provided by the

stockholders of defendant Bank, each stockholder

subscribing [276] $57.50 for each share of bank

stock held by him, said new corporation to purchase

and take over from defendant Bank nonproducing

or frozen assets as designated in the reports of the

Chief Bank Examiner.

This defendant and other defendants made every

effort to consiunmate said plan but were unable to

do so, and when it was ascertained that said plan
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could not be successfully carried through, it was

determined to be necessary to levy a full 100%

assessment upon the stockholders of defendant

Bank, whereupon certain stockholders, including

the Estate of Henry L. Pittock, holding 7,696

shares, undertook and agreed to purchase and pay

the assessment upon any and all stock sold for fail-

ure to pay the assessment, and in furtherance of

said agreement said stockholders advanced the sum
of $1,000,000 and in addition guaranteed the pay-

ment of an additional sum of $1,000,000 in order to

insure pajment to the Bank of the fidl amount to

accrue from said 100% assessment.

This defendant at no time failed or refused to

comply with any direction or request of the Comp-

troller of the Currency. On the contrary, he at all

times worked in co-operation with him, in the effort

to formulate and carry out a plan for the elimina-

tion of all nonproducing or frozen assets.

It is not the fact that during 1926, or 1927, as

alleged in Paragraph 16 of the bill of complaint,

any further loans were made or credit extended to

J. E. Wheeler, either directly or upon his endorse-

ment. On the contrary, these individual defend-

ants, for a long time prior thereto, were endeavor-

ing in every way within their power as directors, to

secure the retirement, in part at least, of the in-

debtedness owing by said J. E. Wheeler and the

companies in which he was interested.

No loans in excess of the amounts permitted by

law were ever made by these defendants to J. E.

Wheeler or to comi^anies in [277] which he was



296 Charles A. Burckltardt et at. vs.

interested or to any other persons, firms or cor-

porations.

XVII.

The allegations of Paragraph 17 of the bill of

complaint are untrue. Defendant Bank was never

in a condition such that it was unable to pay its

depositors upon demand until on March 28, 1927, a

run upon the Bank occurred. Whereupon defend-

ant Bank, in order to insure full and immediate

payment to all depositors on demand, entered into

a contract with United States National Bank and

First National Bank of Portland under the terms

of which said two Banks agreed to advance and loan

to defendant Bank all moneys necessary to enable

defendant Bank to pay its depositors on demand,

defendant Bank pledging to said two Banks all of

its assets as collateral to said loan and in addition

certain of its stockholders, including the Estate

of Henry L. Pittock, individually guaranteeing re-

payment of said loan; and thereupon defendant

Bank began liquidation of its assets in order to

effect the payment of said loan to said two Banks.

Defendant O. L. Price was elected president of

defendant Bank on March 1, 1927, but it is not the

fact that thereafter the management of the Bank

was left entirely to defendant Price, or that this

defendant in any respect, or to any degree, dele-

gated any of his duties as director to the president

of the Bank, or to anyone else. And it is not true

that in February, 1927, or in March, 1927, or at any

other time, the directors, by the adoption of any

plans or proposals before them could have avoided
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the condition which made necessary in their judg-

ment the agreement with United States National

Bank and First National Bank of Portland and the

liquidation as hereinabove described. As to the

supposed plans or proj^osals referred to in Para-

graph 17 of the bill of complaint, this defendant

says: [278]

First. No plan for the reorganization of de-

fendant Bank as a state Bank and trust company

was ever developed or perfected so that it was pos-

sible of accomplishment. Such a plan was at one

time suggested during the conferences with the

Chief Bank Examiner hereinabove referred to, but

it was rejected by defendant Bank and the Chief

Bank Examiner in favor of the plan for transfer-

ring the frozen assets to a corporation to be organ-

ized with capital furnished by the stockholders of

defendant Bank.

Second. So far as this defendant has ever been

advised, J. E. Wheeler was never willing to turn

over his assets for the protection of defendant Bank,

or for the benefit of his creditors, until long after

the closing of defendant Bank, although at one time

said Wheeler made an indefinite proposal for an

assignment provided defendant Bank would advance

large additional sums of money. This defendant

did not deter or in any way prevent or dissuade said

Wheeler from any such transfer of assets, but, on

the contrary, was at all times anxious and willing

and often demanded that said Wheeler liquidate

his property and assets in any way possible so
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that his indebtedness to defendant Bank might be

paid.

Further answering Paragraph 17 of the bill of

complaint this defendant admits that the officers

and directors of defendant Bank caused to be pub-

lished, on March 2, 1927, the announcement quoted

on page 22 of the bill, but it is not true that the di-

rectors of the Bank left the sole management and

control to defendant Price or in any manner abdi-

cated their responsibilities as directors. Nor is it

true that the run on the Bank, which occurred al-

most four weeks later, was permitted by defendant

Price or any of the then directors of the Bank, or

that they refrained from doing everything in their

power to prevent it.

The announcement so published on March 2, 1927,

resulted from the fact that at that time the direc-

tors of defendant [279] Bank having been un-

able to carry through the plan for the organization

of a corporation to take over nonproducing or

frozen assets, decided that with the consent and

approval of the Chief Bank Examiner, an assess-

ment of 100% upon the capital stock of the Bank

should be made, whereupon certain stockholders, in-

cluding the Estate of Henry L. Pittock, holding

7,696 shares, undertook and agreed to purchase and

pay the assessment upon any and all stock sold for

failure to pay the assessment, and in furtherance of

said agreement said stockholders advanced the sum
of $1,000,000, and in addition guaranteed the pay-

ment of an additional sum of $1,000,000, in order to
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insure payment to defendant Bank of the full

amount to accrue from said 100% assessment.

XVIII.

It is not the fact that any secret or undisclosed

agreements have been made as alleged in Para-

graph 18 of the bill of complaint. The agreements

said to have been placed in the custody of James

B. Kerr are the agreements already referred to in

this answer between defendant Bank and its guar-

anteeing stockholders on the one hand and the

United States National Bank and the First National

Bank of Portland on the other. Said agreements

were not kept secret, but, on the contrary, were pre-

sented to and duly ratified at a meeting of the stock-

holders of defendant Bank held May 3, 1927, and

said agreements were thereupon spread upon the

minutes of the stockholders' meeting of May 3,

1927. At said meeting the shares of stock alleged

in the bill to belong to complainant were repre-

sented by the proxy of the record owner, Francis

P. Graves & Company, and said stock was duly

voted at said meeting in favor of the ratification of

said agreements, and the owner of said stock should

))e and is estopped from objecting to the making of

said agreements.

XIX.

It is not the fact that the directors of defendant

Bank made or caused losses to said Bank in two

million dollars, or in [280] any sum, nor is it the

fact that the directors impaired the capital stock

of the Bank or wilfully or intentionally depreciated
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or destroyed any investment in the stock of the

Bank.

XX.

It is not the fact that this defendant gave out or

published improperly or carelessly or negligently

or unlawfully or at all any information about the

internal affairs of the Bank. It is true that nego-

tiations were had on one or more occasions for the

sale and transfer to another Bank of the assets,

business, and goodwill of defendant Bank, and that

the prospective purchaser was given such informa-

tion about the properties offered for sale as was

necessary to the negotiations. But the directors

conducting such negotiations acted honestly and

faithfully in the interest of defendant Bank and its

stockholders, and at no time did they improperly

disclose or make public the private affairs of the

Bank or give out any information which in any way

worked to the disadvantage of the Bank.

XXI.
This defendant is ready and willing to disclose

any and all facts in his possession which may be

relevant or pertinent to any issue herein. But all

books and records of defendant Bank are, and at

all times have been, open to and available for in-

spection by the stockholders of defendant Bank,

but none of said books or records is in the possession

of this answering defendant.

XXII.
This defendant admits that defendant Bank is

now claiming that complainant is indebted to de-
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fendant Bank. Except as thus admitted this de-

fendant specifically denies each and every allega-

tion of Paragraph 22 of the bill of complaint.

Complainant is indebted to defendant Bank in

the sum of $10,000, with accrued and accruing inter-

est. This indebtedness [281] complainant has

for a number of years failed to pay, but has insisted

upon renewals of his notes as they respectively ma-

tured. This defendant says that nothing in any

of the matters attempted to be set out in complain-

ant's bill justifies complainant's failure to pay his

indebtedness to defendant Bank, but that defendant

Bank should be permitted, notwithstanding com-

plainant's demands herein, to enforce immediate

payment by complainant of the principal and in-

terest of his debt.

XXIII.

The answer made by this defendant to Paragraph

22 of the bill of comj^laint sufficiently answers Para-

graph 23 of the bill. No accounting of any kind is

due complainant from defendant Bank or from this

defendant, and complainant should not be permitted

to use the demands or claims asserted in his bill as

an excuse for withholding payment of his overdue

obligation to defendant Bank.

XXIV.

For answer to Paragraph 24 of the bill of com-

plaint this defendant says that the bill is without

equity. This defendant and defendant Bank have

not at any time refrained, and are not now refrain-

ing, from any necessary or proper step for the re-
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dress of any wrong done to defendant Bank, but

nothing in any of the matters attempted to be stated

in the bill justifies the charge that this defendant

has committed any wrong upon defendant Bank,

and no stockholder, prior to the institution of a

suit brought by a stockholder, one Charles A.

Burckhardt, simultaneously with the filing of this

bill, has ever made any complaint to defendant

Bank, or its directors, of any such wrong, nor has

any demand ever been made for the redress of any

such supposed wrong. [282]

This defendant denies that he now controls or

ever has controlled the affairs of defendant Bank

and avers that at all times in his actions as a di-

rector and as a stockholder he has been faithful

in the performance of his duties as a director and

faithful to the rights of the Bank and of its stock-

holders.

For a further and separate answer and by way

of abatement of this suit, this defendant says that

complainant is without right, authority, or qualifica-

tion to bring this proceeding, and the proceeding

should be abated and dismissed.

Complainant is not, and at the time of commenc-

ing this suit was not, a stockholder of defendant

Bank. On October 18, 1926, complainant endorsed

and transferred to Francis P. Graves & Company

the stock in defendant Bank theretofore owned by

him, and at his direction said stock was thereupon

transferred upon the books of defendant Bank and

new certificates therefor issued to the transferee.

i
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Since October 18, 1926, complainant has not been

a stockholder in defendant Bank.

WHEREFORE, this defendant, having fully an-

swered the bill of complaint herein, prays that he

be hence dismissed with costs and his disbursements

herein taxed against complainant.

D. P. PRICE and

JOHN F. LOGAN,
Attorneys for the Defendant.

JOHN F. LOGAN,
Of Counsel [283]

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th day

of December, 1927, by receiving a copy thereof,

duly certified to as such by John F. Logan, of at-

torneys for defendant Charles A. Morden.

W. C. BRISTOL,
Attorney for Complainant.

Filed December 19, 1927. [284]

AND AFTERWARDS, to wit, on Tuesday, the

27th day of December, 1927, the same being the

37th judicial day of the regular November

term of said court,—Present the Honorable

ROBERT S. BEAN, United States District

Judge, presiding,—the following proceedings

were had in said cause, to wit : [285]
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[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 27, 1927—

ORDER GRANTING MOTION OF DE-
FENDANT CHAUNCEY McCORMICK TO
QUASH SERVICE OF SUBPOENA AND
DISMISS THE SUIT AS TO HIM.

This proceeding came before the Court on De-

cember 19, 1927, upon motion of defendant Chaun-

cey McCormick, appearing specially for the pur-

pose of the motion only, to quash service of sub-

poena and to dismiss the suit as to him, said de-

fendant appearing by Messrs. James B. Kerr and

Charles A. Hart, his attorneys, and complainant

appearing by William C. Bristol, Esq., his attor-

ney; and it appearing from the record herein that

said defendant Chauncey McCormick is a resident

and inhabitant of the Northern District of Illinois,

Eastern Division at Chicago, Illinois, and that com-

plainant is a resident and [286] inhabitant of

the Southern District of California, and that the

said defendant Chauncey McCormick is not suable

in the District of Oregon wherein this suit is

brought

;

Therefore it is

ORDERED that the motion of defendant Chami-

cey McCormick be and the same is hereby allowed

and that this suit be and the same is hereby dis-

missed as to defendant Chauncey McCormick.
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Dated this 27tb day of December, 1927.

R. S. BEAN,
District Judge.

Filed December 27, 1927. [287]

AND AFTERWARDS, to wit, on the 9th day of

January, 1928, there was duly filed in said

court, an answer of defendant Emery Olmstead,

in words and figures as follows, to wit : [288]

[Title of Court and Cause.]

ANSWER OF RESPONDENT EMERY OLM-
STEAD.

Now comes the respondent Emery Olmstead, and
for answer to complainant's complaint admits, de-

nies and alleges, as follows:

I.

Respondent says that it is true that Fred A. Bal-

lin, complainant, is a resident and citizen of the

State of California, and that Chauncey McCormick
is a resident and citizen of the State of Illinois, and

that The Northwestern National Bank is an asso-

ciation organized under the laws of the United

States for carrying on the business of banking un-

der and pursuant to the statutes, to wit. Section

5133, and other statutes of the kind and character

mentioned in complainant's bill.

It is also true that O. L. Price, A. D. Charlton,

E. S. Collins, Natt McDougall, Phil Metschan,
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Frederick F. Pittoek, Mark Skinner, Charles K.

Spaiilding, Charles H. Stewart and James F.

Twohy were and are the directors of The Northwest-

ern National Bank, and that each of them is a citi-

zen and resident of the State of [289] Oregon.

It is also true that Charles A. Morden, together

with O. L. Price are trustees of the H. L. Pittock

estate, and that for part of the time mentioned in

complainant 's bill Charles A. Morden was a director

of said Banli and was one of the members of the

Examining Committee of said Bank.

It is also true that Emery Olmstead was presi-

dent of the Northwestern National Bank from

some time in 1919 until the last of February, 1927,

and in this connection respondent says that on the

28th day of February, 1927, respondent resigned as

president and director, and the said O. L. Price

succeeded him as president of said Bank; that

since said time the respondent Emery Olmstead has

had nothing whatever to do with The Northwestern

National Bank, either as an official of said Bank,

or otherwise.

II

Eespondent admits the allegations contained in

Paragraphs 2 and 3 of complainant's complaint.

III.

Answering the allegations contained in Para-

graph 4, this respondent says that it is not true

that he at any time committed any act and/or acts

for the purpose of injuring the stockholders, and

in this connection respondent says that every act
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done or performed by Mm while he was a member
of the board of directors, or while he was acting as

president, was done for the purpose of benefiting

the Bank and enabling it to pay dividends to the

stockholders.

In connection with the allegation in complain-

ant's bill that demand was made upon the direc-

tors prior to the institution of this suit, this re-

spondent says that he was not on the board [290]

of directors at said time, and was not engaged in

directing the affairs of the said Bank.

It is true that complainant is a holder of capital

stock of The Northwestern National Bank, and it

is true that the said Charles A. Burckhardt, com-

plainant, was not a member of the board of direc-

tors at the time of the happening of the affairs de-

lineated in said bill of complaint.

It is not true that this respondent ever at any

time dominated or controlled the said Bank, nor is

it true that this respondent at any time did any-

thing to injure or destroy the value of the minority

stockholders' stock.

Each and every other allegation contained in said

paragraph, this respondent specifically denies.

IV.

Answering the allegations contained in Para-

graph 5, your respondent says that Charles A. Mor-

den, at one time director and member of the board

of said Bank, and O. L. Price, as trustees of the

H. L. Pittock estate, controlled seventy-six hun-

dred and ninety-six (7696) shares of the capital
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stock of said Bank, and that, in addition thereto,

O. L. Price personally holds and has under his con-

trol two hundred and ninety (290) shares, and that

Frederick F. Pittock holds one hundred (100)

shares, and it is also true that Charles A. Morden

individually held at one time fifty (50) shares, and

that by reason of said holdings Price and Morden

control or are in a position to control the said

Bank;

And in this connection your respondent alleges

that in the year 1922, and while Charles A. Morden

was one of the trustees of the H. L. Pittock estate

and possessed of certain duties in relation to said

trusteeship, the said Charles A. Morden sold his

fifty (50) shares of stock and resigned as a direc-

tor and as a [291] member of the Examining

Committee ; that in connection with his duties while

acting on the Examining Committee, the said

Charles A. Morden, prior to said time, had occasion

to and did pass upon practically all of the loans

mentioned in Paragraph 10 of complainant's bill;

that by resigning from the Examining Committee

and board of directors of The Northwestern Na-

tional Bank, the said Charles A. Morden refused to

perform his duties as required of him by law and

under his trusteeship of the H. L. Pittock estate.

V.

Answering the allegations contained in Para-

graph 6, your respondent says that it is true that

complainant was solicited to be and become a stock-

holder, and was persuaded to purchase two hun-
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dred (200) shares of the capital stock of The North-

western National Bank at the market value of

twenty-seven thousand five hundi'ed dollars ($27,-

500.00), and received certificates numbered 101 and

153 for two hundred (200) shares, and ever since

has been the owner of said stock ; and it is true also

that complainant was informed that the condition

of said Bank with li. L. Pittock, then living, as

president, and with the Pittock fortune and influ-

ence, was good and prosperous, and the directors,

or some of them, stated that the Bank had made

unusual progress and had an unequalled foundation

and support in the Oregonian Publishing Company.

VI.

Answering the allegations contained in Para-

graph 7, this respondent says that it is true that the

directors took the oath of office and agi'eed to con-

duct the affairs of said Bank in conformity with

the law ; and in this respect your respondent [292]

says that, so far as he was able, he did conduct the

said Bank in conformity with the rules and regu-

lations and the law appertaining to National Banks,

and that between the years of 1920 and 1926, inclu-

sive, under the management of your respondent,

The Northwestern National Bank made in profits

a sum in excess of one million four hundred thou-

sand dollars ($1,400,000.00); that because of the

matters and things hereinafter set forth, to which

reference is hereby made, the earnings were not

used for the payment of dividends, but were used,

because of the peculiar situation existing at said
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time, to take care of losses on what is commonly

called "bad loans."

VII.

Answering the allegations contained in Para-

graph 8, your respondent says that the H. L. Pit-

tock estate trustees, and those associated with them

and identified with them, controlled and directed

the affairs of The Northwestern National Bank in

the selection and maintenance of the directors and

officers of the said Bank.

VIII.

Answering the allegations contained in Para-

graph 9, your respondent denies that the capital of

said Bank was apparent, and states in this connec-

tion that the capital was real, and approximately

as alleged in Paragraph 9 of complainant's bill.

IX.

Answering the allegations contained in Para-

graph 10, your respondent says that at the time of

the happening of the events and transactions nar-

rated in Paragraph 10, or most of them, and par-

ticularly in 1918 and 1919 during the World War,

your respondent [293] was actively engaged, by

and with the knowledge, consent and appointment

of the board of directors, in securing business for

said Bank, making eastern connections, and, dur-

ing the World War, in raising money for the

United States Government in that he had charge

of all of the Liberty Loan drives, including the

Victory Loan, five in number, in the city of Port-

land, Oregon; that your respondent was also
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Chairman of the War Camp Community Ser-

vice of the State of Oregon, and also chair-

man of the committee of fifteen for the develop-

ment of the west channel of the river and Swan
Ishnid and Guild's Lake, a project involving a ten

million dollar expenditure; that your respondent

during said times also caused to be organized the

Columbia-Paciiic Steamship Company, which was

organized after the war, and which company was

developed up to the point where it operated eleven

])oats running to the Orient out of the city of Port-

land; that these duties, together with numerous

other duties, necessarily demanded of your respond-

ent a great deal of time, and that, by reason of the

numerous duties devolving upon your respondent,

he was not able to give personal attention to all of

the loans made by the said Bank, and in order that

your respondent might make the necessary connec-

tions in a financial way, secure new accounts, and

build up the said Bank, there was appointed a

number of vice-presidents of said Bank, which ap-

pointments were made by the board of directors of

the said Bank, and at the same time the said board

of directors placed the said vice-presidents in

charge of certain loans, giving them full power to

investigate the persons or bodies corporate apply-

ing for a loan prior to the making of the same;

that said vice-presidents were required to report

to the board of directors upon the safety of the said

loans, and your respondent of necessity had to rely

upon such investigations and sworn statements of

the applicant for loans; that this method employed
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by your respondent, and directed by the [294]

board of directors, was the usual, ordinary and cus-

tomary method of handling loans made by banks

of the kind and character of the Northwestern Na-

tional Bank.

That in regard to Item 1, in Paragi'aph 10, your

respondent says that the loan made to the Dufur

Orchards Company was originally seventy thousand

dollars ($70,000.00), and that said company owned

large orchard tracts near Dufur, Oregon, and that

your respondent opposed any further loans to the

said Orchards Company; that thereupon a commit-

tee was appointed to examine into the affairs of

said Orchards Company; that this committee vis-

ited the said tract and approved of a loan and/or

loans in excess of six hundred thousand dollars

($600,000.00), in that they recommended that the

Bank purchase three hundred thousand dollars

($300,000.00) of bonds that were in default upon

the said property, and thereafter a majority of the

board caused to be advanced to the said Orchards

Company a total sum of six hundred thousand dol-

lars ($600,000.00) ; that your respondent objected

to this loan, but was overruled by a majority of the

board, and your respondent was compelled to take

more than three hundred thousand dollars ($300,-

000.00) out of the earnings of said Bank to charge

the asset down to w^here he felt it was safe.

In regard to Item 2 of said Paragraph 10, your

respondent says that this was a war loan approved

by the board of directors; that it proved not to be
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good, but in this connection your respondent says

that careful investigation was made of the financial

standing and plans of the said A. O. Anderson, and

that the said loan was made in good faith so far

as your respondent is concerned, believing at the

time that the Bank was safe in making said loan;

and in this connection your respondent says that

he, while acting as president of said Bank, was suc-

cessful in apprehending A, O. Anderson in the city

of New York, and after suit brought in said courts

collected [295] a sum in excess of sixty thousand

dollars ($60,000.00), and that said sum mentioned

in said complaint should be reduced by said amount.

In regard to Item 3, your respondent says that

he did not have charge of said loan to A. Rupeii:

& Co.; that the same was handled by other officials

of the Bank and after due investigation b}^ them,

and that he relied upon the investigation made by

the other bank officials. Your respondent admits

that said loan was a loss to said Bank.

In regard to Item 4, your respondent says that

it is not true that he made this loan, but on the con-

trary avers that said loan was handled by a vice-

president and said business was obtained by said

vice-president, and said loan was based upon the

statements made by said Bankers Discount Corpo-

ration and the investigation of said vice-president,

and the same was made in the ordinary course of

business so far as your respondent is concerned.

Your respondent says that all of the other items

mentioned in said specifications, numbered from 6

to 16, inclusive, were made in approximately the

same manner and after due investigation, and in
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this connection your respondent desires to state

that the loan made to J. E. Wheeler was one made

after due investigation; that at the time said loan

was made, or shortly thereafter, the said loan was

amply secured; that there is now in the possession

of said Bank security protecting said loan of the

reasonable value of a sum of money in excess of six

hundred thousand dollars ($600,000.00) ; that The

Northwestern National Bank had various and sun-

dry guaranties of the said J. E. Wheeler, which

guaranties in effect provided that J. E. Wheeler

would pay not only his own direct obligations, but

all of the obligations of any and all of his com-

panies, including the McCormick Lumber Company,

the Wheeler Timber Company, the W. E. Wheeler

Estate, and the Telegram Publishing [296] Com-

pany, and in this connection your respondent alleges

that the statement of J. E. Wheeler in February of

1925, showed assets as follows:

Accounts Receivable 315,000.00

Notes Receivable 456,330.00

Timber stocks, bank stocks, etc 4,400,000.00

50% The Portland Telegram 400,000.00

60% McCormick Lumber Company. . . 600,000.00

% interest W. E. Wheeler estate 1,000,000.00

Real Estate 102,000.00

$7,273,330.00

and that said statement showed a net worth of more

than six million dollars ($6,000,000.00); that in

addition to the statement above delineated. The

Northwestern National Bank had statements from
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the different companies in which J. E. Wheeler was

interested showing their net worth, and that the

total net worth of all of the companies in which J. E.

Wheeler was interested was in excess of eighteen

million dollars ($18,000,000.00) ; that your respond-

ent had made some independent investigation of the

financial worth of J. E. Wheeler, particularly with

regard to the value of his timber holdings, and your

respondent had come to the conclusion that the said

J. E. Wheeler under-estimated rather than over-

estimated the value of his different holdings ; that a

recent statement of the holdings and interests of the

said J. E. Wheeler shows that the said J. E.

Wheeler, after all obligations of every kind and

character are paid, has a net worth of four million

six hundred ten thousand dollars ($1,610,000.00).

That the loan to the McCormick Lumber Com-

pany, mentioned in Item 13, has been paid out of

a bond issue placed against the property of the Mc-

Cormick Lumber Company.

That the loan made to the Wheeler Timber Com-

pany and the loan made to the W. E. Wheeler

Estate have the endorsements of J. E. Wheeler and

W. M. Wheeler; that the same are safe loans, and

will be paid in full out of the assets of J. E. Wheeler

and/or [297] W. M. Wheeler.

That the loan made to the Telegram Publishing

Company is endorsed by J. E. Wheeler and L. R.

Wheeler, and that there are ample assets to pay

said loan in full.

That the following is a personal statement of the

interests, and the value of the same, including the

liabilities, of J. E. Wheeler:
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That said statement shows that, after all of J. E.

Wheeler's obligations have been paid, both contin-

gent and otherwise, he still has for his own estate

the sum of four million six hundred ten thousand

dollars ($4,610,000.00); and that the District Ex-

aminer of Banks stated to your respondent that

he was satisfied that J. E. Wheeler was in a stable

financial condition during the years of 1926 and

1927.

Your respondent says that it is true that the Ex-

aminer of National Banks asked that Wheeler's

lines be reduced, upon the [298] gi'ound that

there was too much loaned by said Bank to one

person, and to this end your respondent consulted

with J. E. Wheeler and L. R. Wheeler, the owners

of the Telegram Publishing Company, and at said

time, or thereabouts, your respondent succeeded in

finding a purchaser, ready, willing and able to pur-

chase the ''Telegram" and its plant for the sum

of nine hundi'ed thousand dollars ($900,000.00) cash;

that L. R. Wheeler signed a written option to sell

the same; that J. E. Wheeler refused to sell the

plant for such a price, and thereupon the said J. E.

Wheeler consulted with the other members of the

board of directors of The Northwestern National

Bank, to wit, O. L. Price, Phil Metschan, E. S. Col-

lins, A. D. Charlton and Charles K. Spaulding, who

were members of the executive committee, and not-

withstanding the demands of the National Bank

Examiner, and notwithstanding the request of your

respondent that said "Telegram" be sold and said

lines of credit be reduced, each and every member
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of said committee refused to allow or permit a sale

of the said paper; that had said sale been made, the

entire indebtedness of the Telegram Publishing

Company would have been paid to said Bank, and

some four hundred thousand dollars ($400,000.00)

would have been available for the said J. E. Wheeler

to pay other obligations of his said companies to

the Bank at said time; that it was because of the

failure of the directors above named to back up the

request of your respondent that your respondent

was unable to reduce the lines of credit enjoyed

by J. E. Wheeler and/or his companies.

That in order to comply with the said National

Bank Examiner's request, your respondent also

tried to negotiate the sale of various timber tracts

ovmed by the said J. E. Wheeler, or in which he

had an interest; that because of the Imnber con-

ditions then existing, it was difficult and almost im-

possible to make a sale of the said timber holdings

in a short period of time; that [299] had the

other members of the board of directors worked

with your respondent, a sale of the "Telegram"

would have been consummated, and the indebted-

ness of the said J. E. Wheeler and/or his com-

panies would have been largely paid.

Your respondent further says that it is not true

that the Bank was forced into liquidation by reason

of said loans, and in this connection your respond-

ent says that said loans were not public property

and were not known generally to the public. Your
respondent avers that the said Bank was forced

into liquidation because of false and malicious
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rumors about its solvency; that in this connection

your respondent says that false and malicious

rumors were circulated in and about the city of

Portland, causing an unprecedented run upon the

said Bank; that during the first day alone of said

run the said Bank paid out a sum of money in the

approximate amount of three million dollars ($3,-

000,000.00) to depositors; that in nine months' time

the said Northwestern National Bank has paid out

to depositors eighteen million three hundred thou-

sand dollars ($18,300,000.00), and that all of said

moneys came from assets of the Bank, and not

from any guaranties of any kind or character, and

in this connection your respondent is informed and

believes, and therefore alleges, that the depositors

have been paid in full and that there will be avail-

able for the stockholders some two million five hun-

dred thousand dollars ($2,500,000.00).

X.

Answering the allegations contained in Para-

graph 11, your respondent says that so long as he

was president of the said Bank he kept the stock-

holders informed of the affairs of the said Bank,

and did not suppress any information to which the

said stockholders were entitled, nor did he suppress

any information to which the directors were en-

titled. [300]

Your respondent says that it is true that Charles

A. Morden resigned as director, and admits that

Charles K. Spaulding succeeded him, and that there-

after Phil Metschan, Charles K. Spaulding and
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A. D. Cliarlton constituted the Examining Com-

mittee.

Your respondent says that it is true that the said

Examining Committee made one report to the

Comptroller of the Currency of the United States

and a different report to Mark Skinner, vice-presi-

dent, and that said report was different in that,

among other things, it criticized certain loans or

lines of credit, and did not reveal said criticisms

to the Comptroller.

Your respondent denies each and every other

allegation, specifically and generally, contained in

said paragraph.

XI.

In regard to the allegations contained in Para-

graph 12, your respondent denies all that portion of

the same which has not been alleged or admitted

heretofore, and states that he recommended that a

new bank be organized, and that to this arrangement

the said Bank Examiner agreed and all arrange-

ments had been made to take out of said Bank the

slow paper and frozen assets; that all of the stock

in the new bank had been subscribed for, and all

preliminary action had been taken by the board of

directors, with the exception of securing a charter

for the said new bank ; that all of said organization

and preliminary matters had been agreed to by all

of the members of the board of directors when,

without notice or reason of any kind or character,

O. L. Price, then controlling the said Northwestern

National Bank by reason of his stock, announced

that he would not go ahead with the deal; that had
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said organization of said new bank been made, and

the proceedings had as agreed to by the board of

directors and as approved by the National Bank

Examiner, all of the slow paper and frozen assets

[301] would have been placed in a separate corpo-

ration, and the new bank would have been able to

pay dividends and carry on as a successful banking

institution, and neither the depositors' nor any of

the stockholders' interests would have been jeopar-

dized, and no one would have sustained a loss.

That there was subscribed for said new bank the

sum of two million dollars ($2,000,000.00) in capi-

tal, and two hmidred thousand dollars ($200,000.00)

in surplus.

That your respondent at all the times while he

was either president, vice-president or director of

said Bank, used all of his knowledge, skill and ex-

perience gained over a period of thirty-odd years of

banking to carry said institution along in the man-

ner provided by law, and in accordance with good

banking system; that for more than ten years your

respondent, through acquiring new connections and

new business, was able to earn enough to pay divi-

dends every year had not conditions arisen over

which your respondent had no control.

XII.

In answering Paragraph 13 your respondent says

that he at no time suppressed or concealed from

this complainant, or any other shareholder, any of

the facts to which they were entitled, and admits

that the trustees for the H. L. Pittock estate, and
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their associates, controlled and managed the said

Bank and had the power so to do.

XIII.

Answering Paragraph 14 yonr respondent says

that O. L. Price, L. B. Menefee, R. V. Jones and

Guy M. Standifer, through their stock control, did

attempt to sell The Northwestern National Bank
in 1923 to the United States National Bank, and

in this [302] connection your respondent says

that an officer of The Northwestern National Bank,

to ^vit, O, L. Price, prior to the liquidation of the

Bank, offered to sell the said Bank to the First

National Bank ; that all of these matters and things

caused rumors and reports to be circulated, or had

a tendency to, and hampered and harassed your re-

spondent in building up the said Bank.

That your respondent did not have anything to

do with the offer of sale of said Bank at said time,

and in this regard your respondent asks that the

complainant be required to make proof of the re-

maining allegations in said paragraph.

XIV.

Answering the allegations contained in Para-

graph 15, your respondent says that it is true that

during the latter part of 1925 and the fore part of

1926, the directors of said Bank were informed that

the Telegram Publishing Company might be sold

for the price of nine hundred thousand dollars

($900,000.00), and that if the said Telegram had

been sold for said price it would have liquidated all
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of the Telegram's indebtedness and the greater

portion of the indebtedness of J. E. Wheeler and/or

his companies at the said Bank; and it is also true

that had the Telegram been sold, and had the Bank

used the security it then held of J. E. Wheeler's,

it could have collected all the money owed by J. E.

Wheeler and/or his companies in February of 1927

;

that the value of said securities and the offer for

the Telegram was sufficient in amount to have liqui-

dated all of the indebtedness of J. E. Wheeler

and/or his companies ; and it is also true that direc-

tors Metschan, Spaulding, Charlton, Morden, Col-

lins and Price refused to allow or permit the said

Telegram to be sold, and by this action of the

members of the board your respondent was pre-

vented from liquidating all of Wheeler's indebted-

ness; that said action on the part of [303] said

directors was arbitrary, and without any just cause

or reason.

XV.
In answer to Paragraph 16, j^our respondent

says that it is not true that the statement book

under "Items in Transit" would show the slow

loans; that, on the contrary, said statement book

w^ould show every day all out-of-town checks either

accepted as cash or sent for collection, so that all

checks that went through the Bank, of whatever

kind or character, if they were checks on other

banks, would be shown on the statement book under

*' Items in Transit," and that this record at all

times was available of and concerning any check of

any depositor's account, and that if the other di-
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rectors of the Bank did not know what checks were

in transit, or what checks were accepted for deposit,

it was because they did not care to know and refused

to be informed.

In other respects, your respondent admits the

allegations contained in Paragraph 16, except as

the same is in this answer varied or qualified, and

except that your respondent denies that he at any

time had any intent, or knowledge of any action

by the board, to impair the assets of said Bank, and

in this connection, and by way of explanation of the

action of your respondent of and concerning the

matters alleged in said paragraph, your respondent

alleges that J. E. Wheeler held approximately

twenty-three and one-half per cent (231/2%) of the

stock in The Northwestern National Bank, and

that he, the said Wheeler, did not have sufficient

money, in case said organization described in Para-

graph 16 of complainant's complaint was made, to

take his portion of the stock to be subscribed for

and paid for in the new liquidating company, and

in order that this deal might be carried through

this respondent secured a purchaser, ready, able

and willing to buy the "Portland Telegi'am" at

the price of nine hundred thousand dollars ($900,-

000.00), [304] as hereinbefore delineated, and

your respondent prays that the explanation of said

sale heretofore delineated be read in connection with

this paragTaph.

XVI.

In answer to Paragraph 17, and subheadings
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^' First" and "Second," and the allegations con-

tained in Paragraphs 18, 19, 20, 21, 22, 23 and 24

of said bill of complaint, your respondent says that

the matters therein delineated and alleged were

matters which happened after he resigned from

the board of directors, and after he had resigned as

president, and he has no knowledge of the same, and

therefore denies the same, and asks that proof be

made of said allegations, and in this connection,

in regard to the requests of the National Bank Ex-,

aminer as alleged in said paragraphs, your respond-

ent says that it is not true that he refused to carry

out said deal, but, on the contrary, your respondent

urged the board of directors to carry out said deal

and stated at said time that it was the only alter-

native of said Bank and that if said plan was car-

ried out it would meet the approval of the Comp-

troller and the National Bank Examiner; that not-

withstanding the recommendations of your respond-

ent, O. L. Price, afterwards president of said Bank,

stated that he had decided not to carry it through;

and that it was due to such transactions as this,

and the false rumors circulated about said Bank,

that the same was forced into liquidation, and not

otherwise, and that said Bank was not forced into

liquidation because of any precarious condition, as

is shown by the matters and things hereinbefore set

forth. [305]

WHEREFORE, This respondent prays that com-
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plainant's bill may be dismissed, and that he re-

cover his costs and disbursements herein.

SHEPPARD, PHILLIPS & RALSTON,
Attorneys for Respondent, Emery Olmstead.

CHESTER A. SHEPPARD,
Of Counsel.

United States of America,

State and District of Oregon,

County of Multnomah,—ss

I, Emery Olmstead, being first duly sworn, de-

pose and say that I am one of the respondents in

the above-entitled suit; and that the foregoing an-

swer is true, as I verily believe.

(Sgd.) EMERY OLMSTEAD.

Subscribed and sworn to before me this 6th day

of January, 1928.

[Notarial Seal]

(Sgd.) WM. C. RALSTON,
Notary Public for Oregon.

My commission expires January 11, 1929.

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing answer of respond-

ent Emeiy Olmstead by copy, as prescribed l)y law

is hereby admitted, at Portland, Oregon, this 9th

day of January, 1928.

W. C. BRISTOL,
Attorney for Complainant.

Filed January 9, 1928 [305A]
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AND AFTERWARDS, to wit, on Wednesday, the

11th day of July, 1928, the same being the 8th

judicial day of the regTilar July Term of said

court,—Present the Honorable ROBERT S.

BEAN, United States District Judge, presid-

ing,—the following proceedings were had in

said cause, to wit: [306]

In the District Court of the United States for the

District of Oregon.

IN EQUITY—E.-8939.

FRED A. BALLIN,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, PHIL
METSCHAN, A. D. CHARLTON, E. S.

COLLINS, CHAUNCY McCORMICK,
NATT McDOUGALL, FREDERICK F.

PITTOCK, MARK SKINNER, CHARLES
H. STEWART, O. L. PRICE, EMERY
OLMSTEAD, JAMES F. TWOHY and

CHARLES A. MORDEN,
Respondents.

MINUTES OF COURT—JULY 11, 1928—DE-

CREE.

This cause came on to be heard on June 18, 1928,

at this term, and the Court heard evidence offered

on behalf of the respective parties hereto and argu-
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inents of counsel; thereupon, upon consideration

thereof, it was ORDERED, ADJUDGED, AND
DECREED as follows, viz:

That the complainant failed to establish the alle-

gations of his bill of complaint ; that said bill is with-

out equity and complainant is entitled to no relief

as to the defendants, and said bill of complaint and

cause of suit as to to said defendants is hereby dis-

missed, and it is

FURTHER ORERED, ADJUDGED AND DE-
CREED that the said defendants have and recover

of the complainant their respective costs and dis-

bursements herein to be taxed.

Done this 11th day of July, 1928.

R. S. BEAN,
Judge.

Filed July 11, 1928. [307]

And to w^it, on the 13th day of May, 1929, there was

duly filed in said court a statement of the evi-

dence, in words and figures as follows, to wit:

[329]
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In the District Court of the United States in and

for the District of Oregon.

IN EQUITY—No. E.-8936.

CHARLES A. BURCKHARDT,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, PHIL
METSCHAN, A. D. CHARLTON, E. S.

COLLINS, CHAUNCEY McCORMICK,
NATT McDOUGALL, FREDERICK F.

POTTOCK, MARK SKINNER, CHARLES
H. STEWART, O. L. PRICE, EMERY
OLMSTEAD, JAMES F. TWOHY and

CHARLES A. MORDEN,
Respondents.

No. E.-8939.

FRED A. BALLIN,
Complainant,

vs.

THE NORTHWESTERN NATIONAL BANK,
CHARLES K. SPAULDING, PHIL
METSCHAN, A. D. CHARLTON, E. S.

COLLINS, CHAUNCEY McCORMICK,
NATT McDOUGALL, FREDERICK F.

PITTOCK, MARK SKINNER, CHARLES
H. STEWART, O. L. PRICE, EMERY
OLMSTEAD, JAMES F. TWOHY and

CHARLES A. MORDEN,
Respondents.
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STATEMENT OF THE EVIDENCE.

Tlie evidence shows that the defendant, The

Northwestern National Bank was organized in the

year 1912, and that the defendants Olmstead and

Charlton then became and continued to be stock-

holders and [330—1] directors of said Bank, De-

cember 23, 1912.

All of the other directors, defendants named, ac-

(jiiired their stock and became directors on and

prior to the 9th day of January, 1922. E. S. Col-

lins became a director in 1923; O. L. Price and

Charles A. Morden as trustees for H. L. Pittock

became and were the representatives in his stead

June 12, 1922; Emery Olmstead, trustee, became

and was the holder of 3821 shares July 1, 1922

(R., pp. 2-15).

The evidence showed the by-laws of this bank

were adopted from time to time and that a re-

written series of by-laws culminating with March

31, 1925, was amended and later put in the book.

Up to the time of Pittock 's death in 1919 he was

])resident and chairman of the board and some time

after his death a separate office of chairman of the

Ijoard was created which O. L. Price assumed, and

the by-laws were changed so as to provide for this

separate office and to enlarge the duties and re-

sponsibilities. By-law 1 provided,

(7) ''Chairman of the Board: The Chairman

of the Board shall preside at all meetings of the

shareholders, the Board of Directors, and the
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Executive Committee. With the Executive Com-

mittee and president, and pursuant to and under

the control of the Board of Directors he shall direct

the general policy of the association. When the

Board and/or the Executive Committee ])e not in

session it shall be the duty of the Chairman to con-

fer with the president and other executive officers

concerning all banking matters or matters of im-

portance. He shall hold office for the current year

for which he is elected, unless he shall resign, be-

come disqualified, or be removed, and any vacancy

occurring in the office shall be filled by the remain-

ing members of the board of directors." (R. 23.)

[331—2]

(13) "Executive Committee: The Board of Di-

rectors shall at the first meeting after the annual

election elect an executive committee consisting of

not less than seven members, to be chosen from the

board of directors, and of which the chairman of

the board, i)resident, and one of the vice-presidents

shall be members. Each member of the committee

shall continue to be a member thereof until the ex-

piration of his term of office as director, but shall

be subject to removal at any time by an affirmative

vote of a majority of the whole board.

The executive committee, w^hen the board of di-

rectors is not in session, unless otherwise ordered

by and subject to the board, shall possess and may

exercise all the powers of the board of directors in

the management of the affairs of the association.

From time to time it may appoint, empower, direct,

receive reports from, and discharge such commit-
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tee as, in its discretion, it may consider useful in

the proper conduct of the affairs of the association.

It shall he the duty of the executive committee to

keep fully informed in regard to current business

of the association and, when the board is not in ses-

sion, to superintend the transaction thereof; to pass

uj^on, sui)ervise, regulate and control lines of credit,

investments of funds of the bank, purchases and

sales of securities, loans or collateral, discounts, and

purchases of bills, notes or other evidences of debt,

and purchases and sales of bills of exchange; to fix

all salaries and compensations paid or payable by

the association, except as otherwise declared in the

by-laws or by resolution of the board of directors;

to fill any vacancy in the committee by election of a

member of the board of directors, to be confirmed

by the board at its next meeting, and, in the event

of the absence of any member of the executive com-

mittee,- in its discretion to appoint a member of the

board of directors to fill the place of such absent

member, to serve during such absence.

The committee shall meet at least once each week

and a majority of the members of the committee

shall constitute a quorum thereof necessary for the

transaction of business.

The committee shall appoint a secretary, whose

duty it shall be to record the proceedings of the

committee in full in a minute book of the bank, to

be kept and provided for such purpose, and the

record of such proceedings shall be signed by all

members of the committee participating therein.
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Such record shall be open at all times to the in-

spection of any member of the board of directors,

and all action by the executive committee shall be

reported to the board of directors at its meeting

next succeeding such action." (R., pp. 24, 25.)

Pursuant to that by-law. Price was secretary

[332—3] of the executive committee for a while

and was succeeded by Mark Skinner but the Bank

had an executive committee from the outset.

On January 9, 1923, Sec. 6 of the by-laws of the

Bank was amended to read as follows:

"Sec. 6. President. The president shall be the

chief executive officer of the bank, reporting to the

Executive Committee and the Board of Directors

when the Board of Directors and/or Executive Com-

mittee shall be in session. It shall be the duty of

the president to confer with the Chairman of the

Board and other executive officers concerning all

matters of importance or policy. He shall fix the

salaries and compensation of all employees of the

bank not elected or appointed by the Board of Di-

rectors or the Executive Committee. He shall hold

office for the current year for which the Board of

which he is a member was elected, unless he shall

resign or become disqualified, or be removed. And

any vacancy occurring in the office of president

shall be filled by the remaining members of the

Board of directors." (R., p. 27.)

(17) "Directors' Meetings. The board of di-

rectors shall hold regular meetings on the third

Wednesday of each month, and should that day at

any time fall upon a holiday, the regular meeting
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for that day shall ha held on the following day.

The board may also hold special meetings upon the

call of the chairman, the president, either vice-

l)resident, cashier, or any three or more members,

and whenever there shall not be a quorum at a regu-

lar or special meeting, the members present may
adjourn the meeting from day to day until a quorum

shall be obtained; and any meeting may be ad-

journed from time to time by vote of a majority

of a quorum present, but no business except ad-

journment shall be transacted in the absence of a

quorum. The board shall at its monthly meetings,

or oftener, examine and approve or disapprove the

report of the executive committee, such action to

be recorded in the minutes of the meeting."

(R., p. 30.)

(19) "Compensation of Directors. Each direc-

tor, unless he shall be paid a regular salary by the

bank, shall receive the sum of ten (flO.OO) dollars

for attendance at any regular or special meeting of

the board of directors; and each director, unless he

shall be paid a regular salary by the bank, shall

receive the sum of twenty ($20.00) dollars for

[333—4] attendance at any regular or special

meeting of the executive committee, whether a

quorum be present or not." (R., p. 31.)

(25) "Forms of books and account. The Board

of Directors shall have power to prescribe, and

when expedient to change, the form of books and

accounts to be used in the transaction of business

of this bank, and to prescribe the general or particu-
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lar manner in which its affairs shall be conducted."

(R., p. 31.)

(30) "Examination. The Board shall at least

once in each year and as much oftener as in its dis-

cretion shall be deemed advisable, cause a thor-

ough examination of the bank to be made for the

purpose of ascertaining if its affairs are in sound

and solvent condition and recommending to the of-

ficers such changes in manner of doing business as

shall seem advisable. The result of each examina-

tion shall be reported to the Board at the next regu-

lar meeting thereafter. For the purpose of making

such examinations the Board of Directors may em-

ploy such expert assistance as in its judgment is

deemed advisable. Each member of the Examin-

ing Committee who shall engage in conducting such

examination, shall be paid at the rate of $10.00 per

day for time actually expended in making such ex-

amination." (R., p. 32.)

(19) "Compensation of directors: Each direc-

tor otherwise he shall be paid a regular salary by

the bank, shall receive the sum of $10.00 for attend-

ance at any regular or special meeting of the board

of directors, or the Executive Committee, whether

a quorum be present or not." (R., p. 33.)

On January 8, 1924, the directors met, including

Price, Olmstead, Metschan, Spaulding, Pittock, Col-

lins, Natt McDougall and Skinner, and at that time

Sec. 13 of the by-laws of the Bank hereinbefore set

forth was amended to read as follows

:

(13) "Executive Committee. The Board of Di-

rectors shall at the first meeting after the annual
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election elect an Executive Committee consisting of

not less than seven members, to be chosen from

the Board of Directors and of which the Chair-

man of the Board, President, and one of the

vice-presidents shall Ijc members. Each member

of the Conmiittee shall continue to be a member

thereof until the expiration of his term of office as

director, but shall be subject [334—5] to removal

at any time by an affirmative vote of a majorit}^ of

the whole Board. The Executive Conmiittee, when

the Board of Directors is not in session, unless other-

wise ordered by and subject to the Board, shall pos-

sess and may exercise all the powers of the board

of directors in the management of the affairs of the

association. From time to time it may appoint,

empower, direct, receive reports from, and discharge

such conmiittees as, in its discretion, it may con-

sider useful in the proper conduct of the affairs

of the association.

It shall be the duty of the Executive Committee

to keep fully informed in regard to current busi-

ness of the association and, when the Board is not

in session, to superintend the transactions thereof;

to pass upon, supervise, regulate and control lines

uf credit, investments of funds of the bank, i)ur-

chases and sales of securities, loans on collateral,

discounts, and purchases of bills, notes and other

evidences of debt, and purchases and sales of bills

of exchange; to tix all salaries and compensations

paid or payable by the association, except as other-

wise declared in the by-laws or by resolution of the

Board of Directors ; to fill any vacancy in the Com-
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mittee by election of a member of the Board of Di-

rectors, to be confirmed by the Board at its next

meeting, and, in the event of the absence of any

member of the Executive Committee, in its discre-

tion to appoint a member of the Board of Directors

to fill the place of such absent member, to serve

during such absence. The Committee shall meet at

least once each week, and a majority of the mem-

bers of the Committee shall constitute a quorum

thereof necessary for the transaction of business.

The Committee shall appoint a secretary whose duty

it shall be to record the proceedings of the Com-

mittee in full in a minute book of the bank, to be

kept and provided for such purpose, and the rec-

ord of such proceedings shall be signed by all mem-

bers of the Committee participating therein. Such

record shall be open at all times to the inspection

of any member of the Board of Directors, and all

action by the Executive Committee shall be re-

ported to the Board of Directors at its meeting next

succeeding such action." (R., pp. 33, 34.)

Sec. 19 of the by-laws heretofore set forth was

amended to read as follows:

(19) "Compensation of Directors. Each direc-

tor, unless he shall be paid a regular salary by the

bank, shall receive the sum of ten ($10.00) dollars

for attendance at any regular or special meeting of

the board of directors; and each director, unless

he shall be paid a regular salary by the bank, shall

receive a sum of twenty ($20.00) dollars for at-

tendance at any regular or special meeting of the
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[335—6] Executive Committee, whether a quorum

be present or not." (K., p. 35.)

The evidence showed that the commencement of

the transactions with J. E. and L. R. Wheeler and

the "Evening Telegram" (afterwards "The Tele-

gram Publishing Company") commenced the 2(1

of March, 1915 (R., p. 38) with a loan of $25,000

to the "Evening Telegram," the notes to be endorsed

by J. E. and L. R. Wheeler, and on July 13, 1915,

this was increased to $50,000 on similar conditions,

and on July 17, 1917, this was increased to a line of

$60,000, and on August 20, 1918, this was increased

again to $70,000; and on September 17, 1918, on

condition that "The Telegram Publishing Com-

pany" be guaranteed and endorsed by J. R. and

L. E. Wheeler, the Bank passed a credit of $100,-

000. All these transactions were through the ex-

ecutive committee.

On January 11, 1921, Charlton, Kelly, Morden,

Metschan, McDougall, Olmstead, Nichols, Price,

Pittock, Sensenich and Menafee, then acting as

directors, named the executive and Exiamining

Committee of and from their i^ersonnel; Charlton,

Kelly and Morden becoming members of such com-

mittee and the salary of the president, Emery Olm-

stead was fixed at $25,000 (which thereafter con-

tinued down to the close of the Bank at never less

than $20,000 a year (R., 88), some reductions hav-

ing taken place in the meeting of January 10, 1922,

as to all the officers) Skinner and Stewart at

$15,000 and $12,000 respectively, O. L. Price as vice-



340 Charles A. Burckhardt et al. vs.

president at $9,000, and subordinate officers at other

sums. [336—7]

Subsequently, in July, 1921, the aforesaid execu-

tive conmiittee approved advances to the Bank-

ers Discount Corporation and notes and accounts

specifically enumerated.

On December 10, 1921, Kelly, Charlton and Mor-

den as the Examining Committee, pursuant to the

foregoing resolution appointing them, made a re-

port which for the purposes of this case, excejDt in

a few minor particulars, remains substantially the

standard form for the Examining Conmiittee ex-

cept as elsewhere pointed out in the entire course

of the transactions involved in these proceedings,

and the same is as follows:

"Portland, Oregon, December 10, 1921.

To the Board of Directors of the Northwestern Na-

tional Bank of Portland, Portland, Oregon.

Gentlemen

:

We, the undersigned, your Committee appointed

to examine into the affairs of the Northwestern

National Bank of Portland, report that on the 1st,

2nd, 3rd, 5th, 6th, 7th, 8th, 9th and 10th days of

December, 1921, we made a full and careful exami-

nation of the affairs of this bank as of date of De-

cember 1, 1921.

We counted the cash; examined bonds and all

other securities; we very carefully checked the

notes, collateral and real estate. We checked the

outstanding and certified checks, cashier's checks,

time and demand certificates of deposit and over-
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drafts; we verified tlie outstanding stock certifi-

cates; verified the first clearings; examined the

expense account and general affairs of the bank,

making a full and complete examination of same.

We found the books correct; that the bank is in

good condition and that the value at which the as-

sets are carried on the books is fully justified.

Respectfully yours,

(Signed) GEO. H. KELLY
(Signed) A. D. CHARLTON
(Signed) C. A. MORDEN" (R.,87.)

[337—8]

Following this Mr. Morden nominated Mr. Charl-

ton, Mr. Kelly and Mr. Petschan at the annual

meeting of 1921 as an Examining Committee, and

the directorate continued as before.

On January 10, 1922, the stocldiolders authorized

an increase in the capital stock, and on March 6,

1922, the directors acted with respect to said matter

as follows:

"At a special meeting of the Board of Directors

of the Noi-thwestern National Bank, of Portland,

Oregon, there were present Messrs. Olmstead, Charl-

ton, Metschan, Morden, Menefee, Skinner, Sensenich

and Price, Mr. Ohnstead presiding.

Upon motion of Mr. Menefee, seconded by Mr.

^letschan, the following resolution was unanimously

passed.

RESOLVED that, the increased capital stock of

this corporation authorized hy the stockholders at

the annual meeting be offered for sale at $150 per

share, and that the present stockholders be given



342 Charles A. Burckhardt et al. vs.

until April 1, 1922, within which to subscribe to

their proportionate share of the increased stock, and

that the full amount of the subscription to the in-

creased capital stock shall be paid for in cash on

or before June 15, 1922.

There being no further business to come before

the meeting, it then adjourned.

(Signed) EMERY OLMSTEAD,
Chairman." (R., 92.)

On the next day, March 7, 1922, an executive

committee meeting on the suggestion of Messrs.

Metschan and Charlton the committee authorized

an advancement on Receiver^ Certificates to the

Dufur Orchards Company, one-half of such amount

as might be necessary to care for the orchard up to

approximately $17,500, and at that time there was

a cancellation of the credit to the Phez Company to

the amount of $100,000. [338—9]

"Following a report from President Olmstead

that in accordance with the resolution of the Board

adopted March 6th, 1922, he had completed the sale

of an additional $1,000,000 capital stock of this

bank, receiving therefor $1,500,000 in cash, Mr.

Kelly offered the following resolution which was

seconded by Mr. Metschan and unanimously adopted

:

'Upon receipt from the Comptroller of the Cur-

rency of his approval of the increase of the capital

stock of the bank from $1,000,000 to $2,000,000,

with his instructions to change our books accord-

ingly, the officers are directed to credit to the Un-

divided Profits Account the total amount of pre-

mium: viz : $500,000 over and above the par value
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received from the sale of the new stock, and follow-

ing that credit, to transfer from Undivided Profits

Account $150,000 to Surplus, and also to transfer

from the Undivided Profits Account to Profit and

Loss the sum of $388,114.12, which amount is then

to be debited to the Profits and Loss Account and

credited as follows: $31,953.44 to Stocks and

Bonds, $356,160.68 to Loans & Discounts, to cover

losses in these two accounts as determined by the

Board, including those referred to in the Exam-

iner's Report of the condition of this Bank, issued

following his examination which began December

21st, 1921, and ended January 10, 1922.'

"On motion of Mr. Charlton, seconded by Mr.

Kelly, the following resolution was then adopted:

'Following the increase of the Capital Stock of

this Bank from $1,000,000 to $2,000,000 and the

Surplus from $250,000 to $400,000, the officers of

this Bank are directed to enter to subscription with

the Federal Reserve Bank of San Francisco for

690 additional shares of its Capital Stock at the par

value of $100 per share.'

"On motion of Mr. Metschan, duly seconded by

Mr. Kelly, Chairman was authorized to appoint a

committee of three directors to make a general sur-

vey of the affairs of the Bank, including an exami-

nation of the income and expenditures, and with a

view of making such suggestions and recommenda-

tions as it may consider advisable. As such Com-

mittee, the Chairman appointed Messrs. Menefee,

Kelly and McDougall." (R., 98, 99.)
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The evidence establishes that Messrs. Menefee

and Kelly made a report as follows, August 16,

1922:

*^To the Directors Northwestern National Bank:

Report and Recommendation of Committee Investi-

gating Overhead.

Your Committee has made investigation of

[339—10] officers employed and rents paid and

submits for your consideration the following.

We find that the general opinion of ourselves

and parties familiar with conditions in the Bank

is that the list of officers as now constituted is based

upon a much larger volume of business than the

Bank now enjoys, in fact, ample to handle even

more than the war time business of the bank. Also

the rents paid for the bank premises are more than

could be realized for the space occupied if used for

commercial purposes. In view of the above, we

hereby recommend:

1st—That the services of Vice-president C. L.

Lamping be dispensed with, effective sixty days

from date hereof.

2nd.—that the services of Wm. D. Stubbs, Ass't

to the president be dispensed with upon thirty days

notice from date hereof.

3rd—The monthly rental for bank premises be

reduced not less than $500.00 per month, effective

Sept. 1st.
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4th—The employment of an older and experienced

head to the Credit Department.

Respectfully submitted,

(Signed) L. B. MENEFEE.
GEO. H. KELLY." (R.,43.) [340—

10-a]

On November 21, 1922, the Examining Committee

of the Bank consisting of Charlton, Metschan and

Kelly, made the following particular report

:

"THE NORTHAVESTERN NATIONAL BANK.
Portland, Oregon, November 21, 1922.

To the Board of Directors, The Northwestern

National Bank of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at

the annual meeting, beg leave to report that on

November 13, 14, 15, 16, 17, 18, 20 and 21, 1922,

we made a full and careful examination of the

affairs of this bank as of date November 13.

We counted the cash, examined the bonds and all

other securities; we checked the notes, collateral

and real estate, checked the outstanding and certi-

fied checks, cashier's checks, time and demand cer-

tificates of deposit and overdrafts; we verified the

outstanding stock certificates; verified the first

clearings, examined the Expense Accoimt and gen-

eral affairs of the Bank, making a full and careful

examination of same. We found the books correct.

We recommend as follows:
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Notes.

States Auto & Truck Co.

Miniature Lumber Co $ 2,940

Alaska Pacific Navigation

Company 21,641

H. E. Albee, Gen Agt 15,800

J. W. Biggs 3,000

C. E. Bailey 190

Bend Juniper Products Co. 17,500

W. W. Bender 3,520

Wm. Caldwell 400

Carney & Maloney 500

Chocolate Truffles Co 5,721

A. C. Churchill 1,800

[341-11]

E.J. Clough 32,300

Columbia Creosoting Co. . . 10,500

R. G. E. Cornish 2,700

Rediscounts not kept

up. Recommend that

defaulted contracts be

taken up by the com-

pany.

Should be handled in a

more satisfactory man-

ner.

Should be collected now,

or g6t Mr. Burck-

hardt 's guarantee.

Should be reduced.

First National Bank,

Burns, Ore. When

paper is taken not

guaranteed look up

carefully.

Collect.

Collect, or get security. \

Collect.

Get security.

Reduce.

Collect.

Get Mrs. Churchill's

signature and secure.

Collect.

Collect from guaran-

tors.

Reduce.

h
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John & J. E. Cronin 11,465 Reduce.

I G. L. Davenport 5,810 Reduce.

' J. L. Donnolly 100 Collect.

i A. L. Gage 3,500 Reduce.

I

Fannie L. Hamilton 340 Reduce.

j

T. Todd Hazen 225 Collect.

: Elizabeth Heimbach 6,000 CoUect.

A. M. Howell 3,050 Reduce.

; N. F. Johnson 500 Collect.

J. Fred Larson 3,062 Collect.

E. C. Mears 300 Collect.

National Umbrella Mfg.

Co 802 Charge off.

Oregon State Farm Bu-

reau 5,500 Collect.

C. W. Pallett 12,000 Collect.

J. M. Rieg 5,500 Reduce.

J. R. Thompson 200 Collect.

Toke Point Oyster Co 40,000 Reduce.

Wm. Umdenstock 1,500 Reduce.

Universal Tire Filler Co.. . 3,200 Reduce.

W. A. Williams 1,000 Reduce.

Overdrafts.

I

Overdrafts at the close of business on November

13 are excessive and should be collected.

Liquidation of the claim against the Merchants

National Bank.

This matter should be brought to an early con-

clusion.

Large Lines and Slow Loans.

Large lines and slow loans as shown in the Ex-
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aminer's Report of June 30 should have the careful

attention of the officers and reductions should be

made until placed in good condition.

Expense Accounts.

We wish to commend the officers on the reduction

of approximately $40,000 per annum in the oper-

ating expenses of the bank.

Respectfully yours,

(Signed) A. D. CHARLTON.
PHIL METSCHAN.
OEO. H. KELLY."

On the 16th day of January, 1923, M. C. Wilde,

National Bank Examiner, was present at the meet-

ing of the board of directors consisting of Price,

Olmstead, Charlton, Pittock, Menefee, Skinner and

others, and at his request a letter signed by the

directors present was addressed to the Honorable

[342—12] Comptroller of the Currency, Wash-

ington, D. C, reading as follows:

"At a meeting of the board of directors of the

Northwestern National Bank of Portland, held on

this date with Examiner M. C. Wilde, the general

condition of the bank and the following matters of

criticism were fully considered—slow and doubtful

assets aggregating $4,426,666.04 and $539,418.44,

respectively, and estimated losses, $143,894.36.

Of the losses estimated $125,183.20 has been

charged off. This includes all losses estimated in

the Examiner's report, excepting $17,641.30 on a

note of the Alaska Pacific Navigation Company.

Unless this note is secured within ninety days, it

will be eliminated.
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Statutory bad debts $285,499.57, and other over-

due paper, $1,873,579.32, are having proper and

careful attention of officers and Discount Commit-

tee. A sincere effort will be made to dispose of

the illegal real estate bonds, other real estate owned,

and stocks carried over a five year period. Cer-

tificates of information will be attached to all real

estate loans, and other matters pertaining to the

improvement of our credit files will have proper

and careful attention.

Directors are co-operating with the officers, and

a united effort is being made to eliminate matters

of criticism and improve the general condition of

the bank.'' (R., 48, 49.)

This letter was transmitted on the 16th day of

January, 1923, to the Comptroller by vice-president

Mark Skinner, the witness on the stand.

Thereafter on June 21, 1923, the board of direc-

tors held another meeting with Examiner M. C.

Wilde and addressed the following letter signed by

the persons named to the Honorable Comptroller

of the Currency at Washing-ton, D. C, that is to

say:

"June 21, 1923.

Hon. Comptroller of the Currency,

Washington, D. C.

Sir:

At a meeting held June 21st with Examiner M. C.

Wilde, careful consideration was given by the

undersigned directors of the Northwestern National

Bank of Portland, Oregon, to all matters of criti-

cism contained in the Examiner's report of exami-
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nation of this bank, now under examination. [343—

13]

Losses aggregating $102,947.77 were charged off

during the examination.

Slow Assets aggregating $3,757,066.77, doubtful

assets $426,756.25, statutory bad debts $1,020,068.72,

other overdue paper $711,396.01 and the Merchants

National Bank, liquidating account, totaling $484,-

699.34 listed undesirable in the report were con-

sidered in detail. These matters are having care-

ful attention of officers and directors and efforts

will be continued to improve this condition and

reduce these amounts.

Large lines and other loans especially mentioned

by the Examiner were called to our attention.

It is hoped to fill the three existing vacancies in

the board of directors within thirty to sixty days.

The two unlawful real estate loans were elimi-

nated during the examination, and the real estate

bonds listed as unlawful will be eliminated shortly.

Certificates of appraisal or information properly

executed will be attached to real estate loans.

Our credit files have been improved since the

previous examination and effort will be devoted

toward a further improvement.

We shall endeavor to secure an appraisal on the

assets of the Merchants National Bank not later

than July 31st, which when completed will be sub-

mitted to your Examiner with a recommendation

as to the action we desire taken concerning the

same.
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No dividends will be declared until the condition

of the bank is materially improved and additional

losses sustained will be charged off as rapidly as

determined.

Assurance is given that directors and officers

are co-operating in their eiforts to improve the con-

dition of the bank.

Respectfully,

GEO. H. KELLY (Signed) C. K. SPAULDING
PHIL METSCHAN (Signed) M. SKINNER
A. L. CHARLTON (Signed) O. L. PRICE
F. F. PITTOCK (Signed) EMERY OLMSTEAD
,CHAS. H. STEWART (Signed) (R., 53, 54)."

I

Thereafter on August 21, 1923, the Examining

I
Committee consisting of Metschan, Spaulding and

Charlton made the following particidar report:

I

"August 21, 1923.

To the Board of Directors The Northwestern Na-

tional Bank of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at the

annual meeting, beg leave to report that on August

13th to 21st, 1923, w^e made a full and careful ex-

amination of the affairs of this bank as of date

August 13. [344—14]

We counted the cash, examined the bonds and all

other securities; we checked the notes, collateral

and real estate, checked the outstanding and certi-

fied checks, cashier's checks, time and demand cer-

tificates of deposit and overdrafts; we verified the

outstanding stock certificates, verified the first clear-

ings, examined the Expense Account and general
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affairs of the Bank, making a full and careful ex

amination of same. We found the books correct.

We recommend as follows:

Notes.

States Auto & Truck Company.. 11,108.60 »/\»v» »J

C.D.Butler 300.00

Commercial Corporation 900.00

E. J. Clough 32,794.18

Columbia Creosoting Com-

pany 10,000.00

a. L. Davenport 5,600.00

Jos. M. Rieg 4,900.00

Chas. C. Rose 6,200.00

Get report from r^

Wehrung. Take no

more contracts.

Collect.

Reduce.

Collect or

curity.

get se-

W. U. Sanderson 5,000.00

W. H. Sanford 1,050.00

Oeorge Scroggin 500.00

Isaac Staples 32,500.00

Toke Point Oyster Co., 40,000.00

C. A. Macrum 4,600.00

Oregon State Farm Bureau . . . 5,500.00

Equity Discount Company 4,700.00

R. L. Gage 2,000.00

Herbert Gordon 5,800.00

J. W. Hall 900.00

Victor Invention Company 1,300.00

Baldwin Sheep Company Have loan secured

by Chat. Mtg.

Collect from guar-

antors.

Collect.

Collect.

Collect or get se-

curity.

Collect or secure.

Collect.

Collect.

Reduce.

Collect.

Collect.

Collect.

Collect.

Reduce.

Collect.

Collect.

Collect.
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Overdrafts.

Overdrafts at the close of business on August 13th

should be promptly collected.

Liquidation of the claim against the Merchants

National Bank.

This matter is now in the hands of the Comp-
ti'oller for final settlement.

Large Lines and Slow Loans.

Large lines and slow loans as shown in the Exami-

ner's report of June 22nd are having the careful

attention of the officers and in some cases substan-

tial reductions have been made, and we earnestly

recommend that further reductions be made as soon

as possible. [345—15]

Expense Accounts.

We note a further reduction during the first six

months of 1923 as compared with the first six months

of 1922 of $16,800.00 which is very satisfactory when

you take into consideration that a reduction of

$40,000.00 was made in the year 1922, inasmuch

also as the Bank has made a gain in net profits of

$87,000.00 over the corresponding period of the

year 1922.

Respectfully yours,

(Signed) PHIL METSCHAN.
CHAS. K. SPAULDING.
A. D. CHARLTON."

(R., 107-107-109.)

Thereafter on December 18, 1923, the Examining

Committee consisting of Metschan, Spaulding and

Charlton made the following particular report

:
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"December 18, 1923.

To the Board of Directors of The Northwestern

National Bank of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at

the annual meeting, beg leave to report that on

December 10th to 18th, 1923, inclusive, we made a

full and careful examination of the affairs of this

bank, as of date December 10th.

We counted the cash, examined the bonds and

all other securities; we checked the notes, collateral

and real estate; checked the outstanding and certi-

fied checks, cashier's checks. Time and Demand
Certificates of Deposit and overdrafts; we verified

the outstanding Stock Certificates, verified the first

clearings, examined the Expense Account and gen-

eral affairs of the Bank, making a full and careful

examination of same. We found the books correct.

We recommend as follows:

Notes.

Miniature Lumber Co.. . . 2,805.00 Collect.

Saari Bros. Lbr. Co 3,765.35 Expedite settlement

J. W. Biggs 3,000.00 Collect.

Baldwin Sheep Co 222,000.00 Get security.

Berkeley Investment Co. . 12,800.00 Reduce.

Neil J. Boyle 100.00 Charge off.

C. D. Butler 300.00 Charge off.

A. C. Callan 7,000.00 Collect.

E. J. Clough 32,300.00 Collect.

Commercial Corporation. 900.00 Collect. 1|

Columbia Creosoting Co.. . 10,000.00 Collect. [346—16]

R. G. E. Cornish 2,396.00 Reduce.
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equity Distributing Co... 4,200.00 Collect.

L L. Gage 2,000.00 Reduce.

lerbert Gordon 5,800.00 Collect.

.. D. Johnson 550.72 Collect.

lamilton Johnstone .... 66.82 Charge off.

I. J. Kinney 4,938.47 Collect.

". J. Loiselle 290.40 Charge off.

I A. Macrum 4,600.00 Collect.

}eo. E. Miller 100.00 Charge off.

.. E. Parshall 600.00 CoUect and secure.

^ha.s. C. Rose 6,200.00 Collect.

V. Y. Sanderson 5,000.00 Collect.

}eo. Scroggin 500.00 Collect.

ristor Inventions Co.... 1,300.00 Charge off.

Overdrafts.

We believe that more care should be exercised

I
in watching accounts which are habitually over-

drawn.

Liquidation of the Claim against the Merchants

National Bank.

No progress has been made since our last exami-

nation. We recommend that the officers take legal

action immediately after January 1, 1924, to close

I

the Merchants National Bank Liquidating Account.

Large Lines and Slow Loans.

We find that our officers are making some prog-

ress in the reduction of large lines and slow loans;

but we believe a better result can be obtained by the

organization of a department under a competent

head to handle slow and doubtful loans and charged

off paper.
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Expense Account.

We find that the actual operating expenses dur-

ing the past five months, as compared with the cor-

responding months of 1922, show a satisfactory

reduction.

Respectfully yours,

(Signed) PHIL METSCHAN.
C. K. SPAULDINa
A. D. CHARLTON."

(R., 110, 111.)

Thereafter and on the 27th of March, 1924,

Spaulding and Metschan as the Examining Com-

mittee made the following particular report:

"March 27, 1924.

To the Board of Directors of The Northwestern

National Bank of Portland, Portland, Oregon.

Gentlemen : [347—17]

We, your Examining Committee, appointed at the

annual meeting, report that on March 17th to 27th,

1924, inclusive, we made a full and careful ex-

amination of the affairs of this Bank as of date

March 17th.

We counted the cash, examined the bonds and all

other securities; we checked the notes, collateral

and real estate; checked the outstanding and certi-j

fied checks, cashier's checks. Time and Demand

Certificates of Deposit and overdrafts, we verified

the outstanding Stock Certificates, verified the first
j

Clearings, examined the Expense Account and gen-|

eral affairs of the Bank, making a full and careful

examination of same. We found the books correct.

We recommend as follows

:
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Notes.

Uleii & Hebard 14,000 . 00 Reduce and get security.

states Auto & Truck Co. . .15,000.00 Collect.

Miniature Lumber Co 2,790.00 Collect from J. S.

Boyer.

Berkley Investment Co. ... 12,800 . 00 Force Collection.

3enton G. Burdick 18,500. 00 Collect.

V. C. Callan 7,000.00 Collect.

I. L. Davenport 5,561.33 Collect.

i:quity Distributing Co 3,700 . 00 Collect.

L L. Gage 3,000.00 Collect.

l'. T. Geer 15.00 Charge off.

J. Hebard 7,000 . 00 Reduce and get se-

I

curity.

i A. Macrum 4,600 . 00 Collect.

). M. Pierce 2,900.00 Collect.

Overdrafts.

We note that overdrafts on date of examination

are not so large as usual. We recommend that the

officers continue to discourage all those who make

a practice of overdrawing.

Baldwin Sheep Company.

In our examination of December 18, 1923, we

recommend that security be obtained for this loan,

which at that time amounted to $220,000.00. We
recommend that it be reduced in the sum of at

least $200,000.00 between now and July 1, 1924.

Large and Slow Lines.

Progress has been made on these Large Lines

and Slow Loans and the department which we
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recommend to be organized in our December report

is functioning. It is too early for a report to be

had from the manager of that department, but an

investigation of his work leads us to believe that

very satisfactory results will be obtained.

Expense Account.

Expenses for January of this year show a con-

siderable increase over January, 1923, but are satis-

factorily accounted for by an increased charge for

taxes, advertising and salaries, all of which has

been approved. February expense account is

slightly under that of February, 1923.

Respectfully yours,

(Signed) CHAS. K. SPAULDING.
PHIL METSCHAN." [348—18]

On the 28th of July, 1924, J. W. Mcintosh,

Deputy Comptroller, Treasury Department, Wash-

ington, D. C, wrote the following letter to the board

of directors of the Bank:

"TREASURY DEPARTMENT,
Washington.

July 28, 1924.

Board of Directors

Northwestern National Bank,

Portland, Oregon.

Dear Sirs:

The report of an examination of your bank, com-

pleted July 11, a copy of which should be in your

possession, has been received, and shows a condition

not satisfactory to this office.
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Reports of examination of your association since

April, 1921, have been carefully reviewed and show

that during the intervening time your bank has

l)een subject to continuous criticism because of a

constant accumulation of slow and doubtful assets.

The following figures will substantiate this state-

ment :

Reports of
Examination Slow Doubtful

April 1921 $4,932,220 $446,030.

Dec. 1921 & Jan. 1922 4,879,618 457,638.

June 1922 3,188,187 474,706.

Dec. 1922 & Jan. 1923 4,426,666 539,418.

]\ray & June 1923 4,050,114 618,396.

Dec. 1923 & Jan. 1924 4,325,182 596,020.

June 1924 & July 1924 4,346,073 528,410.

During this time the Merchants National Bank
liquidating account appears in each report in the

following figures:

Report of Examination

April 1921 $ 449,120.

December 1921 472,137.

June 1922 490,359.
:

December 1922 468,033.

May 1923 484,699.

December 1923 510,873.

July 1924 535,445.

In the current report $200.00. of the amount is

classed as doubtful and it is quite probable that an

additional loss will result therefrom. Nimierous

plans have been proposed, having in view the ex-

pediting of liquidation of this account and although

efforts have been made to carry them through they
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have all been unsuccessful. The account has been

at practically the same status for a period of eight

years and it is urged that some definite measures

now be taken to obtain immediate action from the

liquidating committee in the way of relieving

your bank of this undesirable account. Please ad-

vise what will be done in this connection. [349

—

19]

The aggregate of slow and doubtful assets, as

shown on page twelve, also include items repre-

senting judgments, claims, etc., carired on bond se-

curities, recovery depending on liquidation, the out-

come of which is not known, and "other real estate"

which has been acquired in satisfaction of debts

previously contracted.

The examiner is rather encouraging along this

line, stating that both officers and directors ap-

pear to be doing everything possible to remedy

conditions; and that a more conservative policy of

granting loans has been adopted and that no new m
loans of slow or doubtful character are being made.

This office desires, however, to urge the management

to even greater efforts and to impress upon the

directors and officers the fact that energetic efforts

and vigorous methods seldom fail to accomplish a

great deal. It is hoped by the time of the next

examination that the collectibility of paper now

held will be definitely demonstrated and that its

character will have been improved to an extant

which will result in a minimum of loss to the bank.

Particular attention is directed to the following
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lines and it is urged that they be substantially re-

duced by the time of the next examination.

Dufur Farm and Fruit Co $524,746.

(All listed as slow, large loss probable un-

less orchard is disposed of. Deal now

pending for disposition)

Bankers Discount Corporation 770,112.

(Shows an increase since last examination

and is all listed slow or doubtful. Loss

probable)

Pacific Grain Co 441,122.

(All listed slow and loss probable)

C. S. Hudson, et al 244,543.

(Large part listed as slow, some doubtful

in bad debts)

Northwest Fruit Products Company and

Phez Company 192,000.

(All listed slow and doubtful)

J. E. Wheeler, interests 584,500.

(All listed slow in current and overdue paper)

This office desires to keep in close touch with the

situation and in order to do so requests that you

forward reports on the thirtieth of each month, be-

ginning August 30, until otherwise advised, show-

ing the progress made in collecting or otherwise

satisfactorily adjusting all slow and doubtful loans

and other assets included in the examiner's classi-

fication of slow and doubtful throughout the re-

port.

In your first report please also advise what ar-

rangements has been made to expedite liquidation

of the Merchants National Bank account and
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whether any results have been obtained up to that

time.

Respectfully,

(Signed) J. AV. McINTOSH,
Deputy Comptroller. '

'

(E., 62, 3, 4, 5.) [350—20]

Thereafter the action of the Board on this mat-

ter was August 20, 1924, at which were present

Olmstead, Metschan, Spaulding, Pittock, Stewart,

Skinner, and among other things,

—

"The official copy of the Examiner's Report of

the condition of the Bank as of date June 14, 1924,

was presented to the directors, and letter of the

Chief National Bank Examiner, transmitting same,

addressed to the board of directors in connection

with said report was read by the secretary.

A letter from the Comptroller of the Currency

dated July 28, 1924, addressed to the board of di-

rectors relative to matters referred to in the recent

report of the National Bank Examiner was read

to the board." (R., 58.)

And at this meeting also the following proceedings

took place

:

"Mr. Olmstead brought up for discussion the pur-

chase by the bank from the Northwestern Fidelity

Company of the Bank building, and furnished the

directors with a statement showing the cost of the

building, the estimated purchase price, and the

net earning. After considerable discussion Mr.

Kelly made a motion which was supported by Mr.

Spaulding, authorizing the directors to negotiate

with the stockholders of the Northwestern Fidelity

i

i
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Company, keeping in mind the following contin-

gencies :

1. To receive from the Comptroller of the Cur-

rency permission to purchase the building by the

Bank.

2. To arrange with the Pittock Estate to pur-

chase their preferred stock of four thousand shares,

at par value, or $400,000 with the understanding

that such common stock as they may own would be

included without cost to the Bank.

3. To purchase from the Kamm Estate 750

shares of preferred stock at par value or $75,000.

4. To secure the remaining common stock out-

standing at a price not exceeding fifty cents on the

dollar, of its par value.

5. To purchase from the Pittock Estate such

notes as they may hold, signed by the Northwestern

Fidelity Company, at face and accrued interest.

6. To have the Pittock Estate agree to take out

of the Bank 's assets the notes of the Baldwin Sheep

Company, the amount to be deducted from the pro-

ceeds of the sale of the building company stock and

notes.

7. It was understood that the president of the

Bank would submit this proposition to the di-

rectors who were present, and get their approval

[351—21] of the plan, before negotiations were

started. The motion was unanimouslv carried.
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There being no further business to come before

the meeting, it duly adjourned.

EMERY OLMSTEAD,
Chairman.

M. SKINNER,
Secretary."

Thereafter on September 8, 1924, the board of di-

rectors replied to this letter of the Comptroller as

follows

:

"Septembers, 1924.

Honorable Comptroller of the Currency,

Washington, D. C.

Sir:

In accordance with your letter of July 28th, we

list below payments and reductions made in con-

nection with various items noted in the Examiner's

recent report of the condition of this bank.

Statutory Bad Debts and other Overdue Paper:

Note M. L. Jones, reduced 392.5

Note R. N. Elliott, paid by Acceptance of note of cer-

tain individuals, which note is secured 11,138.0

Note Pacific Grain Co. Paid in full 12,127.3

Note Miller Bros. Grain Co Reduced 8,527.5

Note Portland Wool Whse. Co Reduced 377.8

Note D. M. Stuart Reduced 1,120.(

Note G. F. Tucker Reduced 191.6

Note J. H. Dobbin Reduced 392.f'

Note Donald W. Green Reduced 389.S>

Note C. L. Davenport Reduced 155.4'

Note First State & Savings Bank, Klamath

Falls, Ore .Reduced 604.:
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ote C. S. Harper and R. P. Bowman Reduced 300,00

ote, Reedsport Lumber Co Reduced 2,285.00

low and Doubtful Paper:

ote R. G. E. Cornish Reduced 50.00

ote Northwest Livestock Loan Co Reduced 5,301 . 87

ote Equity Distributing Co Reduced 380.00

ote Charles E. McCulloch and Donald

W. Greene Reduced 400.00

ote J. G. Megler & Co Reduced 5,000.00

ote Northwestern Fidelity Co Reduced 17,000.00

otes Davin Michellod Sheep & Land Co.. .Reduced 32,500.00

ote Edgar B. Piper Reduced 200_.00

hez Co. Certificates of Lidebtedness Series

''B" (Listed under 'Large Lines') Reduced 25,000.00

152—22]

ther Loans Especially Mentioned

ote Arthur Anderson Fish Co., Paid 10,000.00

ote Margaret Burrell Biddle Reduced 16,000.00

ote First Bank of Council, Ida Reduced 5,900 . 00

ote Charles H. Greeley Reduced 489.90

ote Miller, Calhoun, Johnson Co Reduced 20,000 . 00

Referring to your comments on the Merchants

National Bank Liquidating Account,—in the Fall of

1922, our Board had a conference with your Ex-

aminer, Mr. Wilde, and suggested to Mr. Wilds

that some action by the Department be taken to close

the account, and we think Mr. Wilde so advised the

Department. During November of 1922, Mr. 01m-

stead, President of our Bank, called on DeiDuty

Comptroller Kane, who stated that the Comptrol-

ler's Department would take the matter up with

the liquidating Committee of the Merchant's Na-
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tional Bank through Examiner Wilde, and have the

assets sold and the assessment levied. We know

that Mr. Wilde worked with the Liquidating Com-

mittee for some six or nine months to bring about a

settlement. Since then we have not been advised of

any action. Mr. Olmstead, our President, will be

in Washington sometime in October, and will call on

you and discuss the matter at that time.

All items listed in the Examiner's report as

losses, aggregating $99,019.90, have been charged

to Profit and Loss.

All other matters especially mentioned in your

report are having the continued attention of the Di-

rectors and Officers of the Bank.

Respectfully,

(Signed.)

EMERY OLMSTEAD. M. SKINNER.
A. D. CHARLTON. C. K. SPAULDING.
F. F. PITTOCK. CHAS. H. STEWART.
O. L. PRICE." PHIL METSCHAN."

(R., 66-7-8.)

On October 14, 1924, the Examining Committee

consisting of Spaulding, Charlton and Metschan

made a special report as follows

:

"October 14, 1924.

To the Board of Directors of The Northwestern

National Bank of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at

the annual meeting, report that on September 29th

to October 14, 1924, inclusive, we made a full and
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careful examination of the affairs of this bank as of

date September 29, 1924.

The cash was counted under our direction; we

examined the bonds and all the other securities ; we

checked the notes, collateral, and real estate;

checked the outstanding and certified checks and

cashier's checks. Time and [353—23] Demand
Certificates of Deposit and Overdrafts. We veri-

fied the outstanding stock certificates; verified the

first clearings; examined the Expense Account and

general affairs of the Bank, making a full and

careful examination of the same. The books we

found to be in balance.

We recommend that the following be requested to

reduce their notes:

Allen & Hebard 14,000.00

Berkeley Investment Company 12,800 , 00

Cartozian Brothers 75,000 . 00

Cascade Construction Company 2,500 . 00

Cascade Investment Company 2,500 . 00

F. B. Layman 6,500.00

C. D. McCoy 500.00

Miniature Lumber Company 2,700 . 00

Equity Distributing Company 3,700 . 00

L. Hebard 7,000.00

O. M. Pierce 2,900.00

We recommend that the following notes be col-

lected, using the Courts if necessary.

Albatross Metal Furniture Co 13,802.73

G. L. Davenport 5,561.33

A. C. Callan 7,000.00

A. L. Gage 3,000.00
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Q. A. McCrum 4,600.00

States Auto & Trust Company 15,000.00

We especially recommend that J. E. Wheeler be

requested to pay the various notes held by this

bank, on which he is either the endorser or maker,

or that all of his line be secured.

Overdrafts.

We note that the overdrafts on the date of the

examination were unusually large. We recommend

that the officers, in order to discourage all those

in the habit of such practices, notify them by mail

that items drawn on this Bank with no provision

made to meet them will be dishonored.

Large and Slow Lines.

Some progress has been made in the reduction

of the large lines and slow loans, and we recommend

that the Collection Department, which was started

at our suggestion, make monthly reports to the

Board of Directors.

Expense Account.

Our examination of the above account leads us

to believe that expenses are being held down, and

that the bank is being operated as conservatively as

can be expected.

Respectfully yours,

(Signed) CHAS. K. SPAULDING.
A. D. CHARLTON.
PHILMETSCHAN."

(R., 116-7.)

And on the 14th of October, 1924, that also re-
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ported to the Board of Directors as follows: [354

—24]

"October 14, 1924.

To the Board of Directors of The Northwestern

National Bank of Portland, Portland, Oregon.

Gentlemen

:

In examining the affairs of this bank covering

the period from September 29th to October 14, 1924,

we beg leave to report as follows:

Deposits on September 29, 1924, totalled |19,-

011,900.21. Details of the deposits are given, here-

with :

3-17-24 9-29-24

Commercial Accounts . . 9,500,966 . 59 9,917,102 . 54

Public Money 1,306,182.00 725,000.00

Savings Accounts .... 5,096,341.79 5,421,603.82

Bank Accounts 2,669,331 . 70 2,948,193 . 85

Total Deposits 18,572,822.08 19,011,900.21

Increase 439,078.13

19,011,900.21

These figures reveal a very satisfactory growth,

even with the loss in deposits of $725,000 of public

money, we have made a net gain of $439,078.13 ; and

on this date our net gain is much larger than that,

—

$1,700,000 above the last call.

There are in the employ of the bank 126 persons,

with a monthly payroll of $24,676.65. Our monthly

light and rent bill amounts to $3,798.05. Furniture

and fixtures are being charged off at the rate of

$1,000 a month, and at the present time are being
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carried on our books at $33,000. Among the large

items of expense and bank operation is interest

paid on various accounts; herewith a tabulation;

Amount of interest paid, and amount set aside

monthly for Savings.

March. September.

Account 11,238.24 11,790.79

Interest Paid on Commercial

Accounts 1,764.73 2,365.04

Int. Paid on Public Money.. . . 2,923.28 1,906.73

" " Spruce Account.. 730.56 829.71

" " " Time Certificates 451.10 236.44

'' '' " Bank Accounts .. 3,388.36 3,679.82

" " " B/P R/D and

Diff. Res 262.29

Texas (1923) 56,000.00

Donations (Six months' period) 3,500.00

Traveling Expenses (6 months' period) . . 3,000.00

Gross Income (6 months' period) 483,000.00

Gross Expense (6 months' period) 390,000.00

We have a Collection Department operated at

the cost of $1,200.00 a month, under the manage-

ment of Mr. William Kemiedy. We have never

had a report from this department, because we re-

alized that it would take six or seven months to get

the department under way; but we recommend that

in the future monthly reports of the results of the

work done by Mr. Kennedy and his staff be reported

to this Board. [355—25]

"The bank owns real estate valued at $156,488.72,

which we believe to be a conservative valuation ; but
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the liquidation of this asset is very slow, and an

increased effort should be made to dispose of it.

We have notes, claims, bonds, etc., totalling nearly

$2,000,000, which are nonproductive. We do not

believe that there will be any considerable loss from

these accounts, but reconnnend that some plan be

devised by the officers and board of directors to

speed up their liquidation.

In our last examination we found that there were

slow loans in the bank amounting to $3,600,000 on

which reductions in the amount of $128,774.98 have

been made during the last six months.

There are a number of customers of the bank

having- combined loans amounting to $2,000,000

whose balances are not compensating. We recom-

mend that they be required to carry adequate bal-

ances.

Respectfully yours,

(Signed) CHAS. K. SPAULDING.
A. D. CHARLTON.
PHIL METSCHAN."

(R., 118-19—20.)

On the 9th of April, 1925, E. W. Stearns, Deputy

Comptroller, wrote the Board of Directors of the

Bank as follows:
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"TREASURY DEPARTMENT,

Washington.

April 9, 1925.

Board of Directors,

Northwestern National Bank,

Portland, Oregon.

Dear Sirs:

The report of an examination of your bank, com-

pleted February 24, 1925, a copy of which should

be in your possession, has been received, and has

been compared with the report of examination com-

pleted July 11, 1924.

In office letter of July 28, based on the July

report, comparisons were submitted for your con-

sideration, showing the lack of progress evidenced

in improving the bank's condition from the stand-

point of unsatisfactory assets from examination

to examination since 1921.

A comparison of the February with the July re-

port, it is note with satisfaction, shows progress

from this standpoint, total loans having been re-

duced approximately $888,000, and a smaller pro-

portion thereof being classed as slow and doubt-

ful. The amount of adversely classified loans, and

other assets, however, is still entirely too large,

doubtful alone amounting to more than surplus,

imdivided profits and reserve accounts. Losses es-

timated by the examiner in the amount of $381,-

043.61, charged off during examination, [356—26]

largely impaired surplus. It is, therefore, quite



The Northwestern National Bank et al. 373

necessary that there be no relaxation of efforts

along the line of affecting collections, or other sat-

isfactory adjnstments, of the assets included in

these classifications. The examiner again reports

that the management is working earnestly to im-

j^rove the bank's condition, and it is not doubted

that an even greater degree of improvement will be

shown at the time of the next examination. You,

of course, recognize the importance of improving

the character of paper which cannot be collected

to an extent which will preclude the necessity of

calling it a loss when the bank is next examined.

Your failure to effect any change in the Mer-

chants National Bank liquidating account is most

disappointing. It is not understood why you are

willing to permit this item to remain in the bank

from examination to examination, subjecting it to

continuous criticism. It would seem that the di-

rectors would be desirous of relieving the bank of

this asset, and at the same time from the constant

criticism which it incurs. It is again urged that

some definite action in this matter be taken imme-

diately.

In office letter of July 28, several large lines were

listed for your particular attention, with the recom-

mendation that they be substantially reduced prior

to the next examination. It is observed, on com-

parison, that reductions have occurred in the Bank-

ers Discount Corporation line, the C. S. Hudson
line, and the Dufer Fruit and Farm Company line,

while the Northwest Fruit Products Company and

the J. E. Wheeler lines have been increased.
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All of these lines should continue to have your

close attention, with a view to obtaining further

reductions within the next few months. Attention

should also be given other lines listed at su^Dple-

mental sheet 6, and substantial reductions obtained

wherever possible.

The Pacific Grain Company Line, in the previous

report, shown at $441,122. comprising various notes

of different companies, and listed as a large line,

it is reported, has been converted into stock of the

Davin Michelled Sheep and Lamb Company, in the

amount of |273,259,97, and and a direct note of

$70,500 of the company. The note, the examiner

states, will be worked out this year from sales of

lambs and wool. The liquidation of the $273,259.97

item, carried in bonds, securities, and representing

the total issue of stock of the company, depends

upon the sale of the ranch. It is hoped you will

be successful in realizing on this stock within a

reasonable time.

The examiner, in a separate advice, has informed

this office of the purchase of your new bank build-

ing since the previous examination. It appears that

this property was placed on the books at a A'alue

in excess of the purchase price, and that the excess

was used with other undivided profits in charging

off estimated losses. A letter of appraisal, from

a realtor in Portland, has also [357—27] been

submitted, stating that the valuation of the prem-

ises in its entirety is $2,500,000. While no question

is raised as to the soundness of this statement, you

are advised that the generally accepted policy, and
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the one advocated by this office, is to carry real es-

tate at conservative figures, and preferably that it

be under valued than over valued. You are, there-

fore, requested to give this item such attention as

is necessary in line with this idea.

It is desired that you continue forwarding monthly

rex3orts, beginning April 20, showing the changes

effected in all loans set up throughout the report

of examination, and that you attach to each report

a copy of your daily statement as of the date the

I'pport is written. In addition to containing infor-

mation in regard to changes effected in adversely

classified loans, the reports should contain advice

as to the progress made in improving the bank's

condition along other lines, and your first report

should state definitely what action will be taken in

regard to the Merchants National Bank liquidating

account.

The examiner, in a separate communication, ad-

vises that President Olmstead contemplates another

visit to this office during which he proposes to

again urge the appointment of a Receiver for the

Merchants National Bank. Whatever business may
call Mr. Olmstead to this office, he may feel confi-

dent that he will be accorded a courteous recef)tion.

His attention is invited, though, to office letter of

January 14, wherein he was informed that the Comp-

troller was unwilling to appoint a receiver for the

Merchants National Bank, until and unless a judg-

ment has been obtained against that association.

You are now resi)ectfully informed that the decision

of the Comptroller expressed at that time is final
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and that a receiver will not be appointed unless a

judgment is obtained.

Respectfully,

(Signed) E. W. STEARNS,
Deputy Comptroller.

'

'

(R., 71-2-3-4.)

Upon this the Board of Directors held a meeting

on the 15th of April, 1925, and the following action

took place:

"The official copy of the Examiner's Report of

the condition of the bank as of date February 2,

1925, was presented to the Directors, and letter of

the Chief National Bank Examiner, transmitting

same, addressed to the Board of Directors in con-

nection with said Report, was read by the secre-

tary.

A letter from the Comptroller of the Cur-

rency dated April 9, 1925, addressed to the

Board of Directors, relating to matters referred

[358—28] to in the recent report of the National

Bank Examiner was read to the Board." (R., 69.)

Thereupon on the 21st of April, 1925, the board

of directors made reply to the Comptroller of the

Currency as follows, to wit:

"April 21, 1925.

Hon. Comptroller of the Currency,

Washington, D. C.

Sir:

Below please find memoranda of payments and

reductions made up to April 20, 1925, in connection

with loans referred to in the Examiner's report of
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the condition of this bank as of date Februarj' 2,

1925:

Statntory Bad Debts and Other Overdue Paper:

ite of D. M. Stuart, balance paid 36,240 . 00

>te of C. S. Hudson, et al. Reduced 500.00

ite of Deschutes Investment Co. Reduced 5,000.00

•te of J. G. Megler & Co. Paid 4,500.00

DW and Doubtful Paper:

ite of Allen & Hebard Co. Reduced 3,000.00

>te of Bankers Discount Corp. Reduced 576.42

ie of J. R. Blackaby, reduced • 3,000 . 00

te of Charles H. Greely, reduced 500 . 00

ite of C. S. Harper and R. P. Bowman, Paid. . . 1,900.00

ite of Portland Storage Battery Co. Paid 7,000.00

te of F. H. Gaulke, reduced 3,180.46

te of State Bank of Metolius, Ore. Reduced . .

.

3,500 . 00

te of Northwest Auto Co. Reduced 187 . 50

te of Edgar B. Piper, reduced 250 . 00

te of Redmond National Bank, Redmond, Ore.

Reduced 2,140.10

te of Reedsport Lumber Co. Redmond 136 . 63

rge Lines:

te of Pittock & Leadbetter Co., Paid 52,500.00

te of F. W. Leadbetter, Paid 150,000.00

ber Loans Especially Mentioned:

tes of Baldwin Sheep Co. Reduced 165,000.00

te of W. S. Boss, Paid 1,500.00

te of Fag-0-San Sales Co. Paid 1,390.00

te of Etta L. Higgins, Paid 1,000.00

tes of Geo. L. and J. A. McPherson, Reduced. .

.

1,300.00

tes of Oregon Pulp & Paper Co. Reduced 10,000.00
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Note of M. Sanders & Co. Reduced 7,500.00

Note of Titus Mfg. Co. Reduced 2,500.00

Notes of Willamette Valley Lbr. Co. Reduced 48,860.00

All matters referred to in the Examiner's Report,

especially the larger lines and doubtful paper, to-

gether with the recommendations contained in your

letter of April 9th, are now having and will con-

tinue to have the attention of the Officers and Di-

rectors of the Bank. [359—29] '^

Relative to the indebtedness of the Merchants

National Bank, for your information we enclose

copy of letter addressed to the Liquidating Com-

mittee of said bank under date of March 19th. The

plan outlined in this letter is now having the con-

sideration of the committee in charge of the Mer-

chants National Bank affairs, and it is anticipated

that we will have a definite reply to our proposal

on or before June 1st. In any event it is our in-

tention to bring this matter to a final conclusion at

the earliest possible date.

Enclosed please find copy of daily balance sheet,

as of date April 20, 1925, as requested.

Respectfully,

(Signed)

EMERY OLMSTEAD. A. D. CHARLTON.
PHIL METSCHAN. CHAS H. STEWART.
O. L PRICE. M. SKINNER.
C. K. SPAULDING. F.F. PITTOCK."

(R., 76, 77.)

On the 18th of May, 1925, directors Metschan,

Charlton and Spaulding as the Examining Com-
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mittee reported to the board of directors as fol-

lows :

''May 18, 1925.

To the Board of Directors The Northwestern Na-

tional Bank of Portland, Portland, Oregon.

Gentlemen :

We, your Examining Committee, appointed at

the annual meeting, report that on April 27th to

May 9th, 1925, inclusive, we made a full and care-

ful examination of the affairs of this bank as of

date April 27th.

We counted the cash ; we examined the bonds and

all other securities; we checked the notes, collateral

and real estate; checked the outstanding and certi-

fied checks, Cashier's checks, the time and demand

certificates of deposit and overdraft; we verified

the first clearings; examined the Expense Account

and general affairs of the bank, making a full and

careful examination of same. We found the books

correct.

We recommend that the following be requested to

reduce their notes:

Allen & Hebard 15,000.00

J. G. Arnold 6,500.00

Berkeley Investment Co 10,696 . 25

Carleton Inv. Co 3,500.00

Hauser Bros 19,500.00

Miniature Lumber Co 2,672.12

Lockwood Hebard 7,000.00

W. U. Sanderson 5,000.00

On the Hudson, Sather and Ellis notes we

recommend that accounts owdng to us and guar-
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anteed by Hudson, Sather and Ellis be collected and

that the guarantors be notified that substantial re-

ductions [360—30] must be made each month.

We also recommend that the Glenn E. Miller in-

debtedness of 142,900.00 be charged do^vn twenty

per cent.

Large and Slow Lines.

Substantial progress has been made in the reduc-

tion of Large and Slow Lines, all of which we have

carefully investigated. Satisfactory collections have

been made of accounts heretofore charged off, but

every energy of the organization should be put forth

to hasten the liquidation of these lines as rapidly

as possible in order to put the bank on a dividend

paying basis.

Respectfully Yours,

(Signed) PHIL METSCHAN
A. D. CHARLTON.
CHAS. K. SPAULDING."

(R., 121, 2.)

On October 23, 1925, the board of directors wrote

the Comptroller of the Currency as follows:

"October 23, 1925.

Hon. Comptroller of the Currency,

Washington, D. C.

The undersigned directors of the Northwestern

National Bank met October 23, 1925, with Chief

National Bank Examiner, Mr. E. E. Harris, and

National Bank Examiner, Mr. M. C. Wilde, at which

meeting there was discussed and called to our at-

tention the various matters of criticism, and the
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unfavorably classified assets shown in the recapitu-

lation of the Examiner's report completed as of

this date.

The undersigned directors have assured your Ex-

aminers that from their own and personal knowl-

edge, or from reports and information furnished

them, that are believed responsible and reliable, the

value of assets acquired from the Merchants Na-

tional Bank, now carried on the bank's books at

1498,948.04, is in excess of the carrying figures, and

of sufficient value to protect the bank against fur-

ther loss in this account, notwithstanding the state-

ment contained in President Olmstead's letter dated

August 1st, 1923, addressed to your Examiner, giv-

ing a much lower valuation at that time, and noting

the Examiner's statement to the directors that he

does not share the Directors' optimistic view con-

cerning the valuation placed on these assets.

In accordance wdth our agreement with your Ex-

aminers, we will continue to apply our profits as

earned to retire the balance of the paper listed as

losses in the Examiner's report. Furthermore we

have exercised an option for the sale of our banking

house, which, if exercised, will yield a profit of

over $200,000. When this profit is realized, it wdll

be applied on the Examiner's estimated doubtful

paper.

Serious consideration wall be given to the sugges-

lion and recommendation of your Examiners that a

[361—31] corporation be organized among the

shareholders of the bank for the purpose of pur-
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chasing as much as possible of the non-income pro-

ducing assets.

Assurance is given that the management and di-

rectors of this bank will continue their earnest en-

deavors to place this bank in a more satisfactory-

condition, and serious consideration will be given

to all suggestions offered by your Examiners, for

the welfare and benefit of the bank.

Respectfully,

(Signed)

CHAS. H. STEWART. F. F. PITTOCK.
NATT McDOUGALL. EMERY OLMSTEAD.
A. D. CHARLTON. O. L. PRICE.
PHIL METSCHAN. M. SKINNER.
CHAS. K. SPAULDING."

(R., 140, 41.)

On November 17, 1925, the Comptroller of the

Currency wrote the Board of Directors as follows,

to wit:

"TREASURY DEPARTMENT,

Washington.

November 17, 1925.

Board of Directors,

Northwestern National Bank,

Portland, Oregon.

Dear Sirs:

The report of an examination of your bank, com-

pleted on October 23, by National Bank Examiner

M. C. Wilde, has been received and, as you will

note by the copy which should be in your hands,

assets classified as slow, doubtful or as losses amount
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in the aggregate to $4,498,919.21. Estimated losses,

however, are less than $177,000, and if it were cer-

tain they were not larger no concern would be felt

regarding the situation. Among doubtful assets

listed at $534,000, and slow assets listed at $3,788,000

there are certain, however, to be additional losses.

The records show that during the past five years

the bank has charged off losses amounting to

$1,617,000, and the examiner advises that most of

the losses have been sustained upon items that were

part of the assets of the bank in 1920. Reports of

examinations during that year showed losses of

much smaller amount. In other words, the condi-

tion of the bank, as reflected by the reports, was

much better than the future proved it actually to be.

In 1920 the bank was entering upon the defla-

tion period and it was no more than human to ex-

pect a return of improved economic conditions a

great deal sooner than they actually came. Such

improved conditions w^ere long postponed, however,

so that low-grade assets instead of getting better

for worse, with the result in your case that losses

far exceeded the examiner's estimate. It is prob-

ably not necessary to contend with a situation of

this sort now and conditions may get better instead

of get worse. Whether the business of some of

your borrowers, however, notably your sheep rais-

ers, can receive any further [362—32] assist-

ance from improved conditions is a matter of opin-

ion.

Suffice it to say that with sub-standard assets

listed by the examiner at 20 per cent of your total re-
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sources, losses in tlie amount he mentioned seem a

very conservative estimate. It is thought that the

bank will be fortunate indeed if it escapes total

losses of several times the amount. The bank has

large capital and some surplus, but if all known

losses were determined it would not be surprising

to find that an impairment of capital existed.

The examiner stated that some consideration was

given during the examination to the organization of

a separate company with capital of $500,000 to re-

lieve the bank of some of its assets of frozen char-

acter, but ultimately collectible. Of course the de-

gree of assistance aiforded to the bank by the elimi-

nation of this amount of assets would depend upon

the character of those removed. If the amount

were used to take out actual losses it would be a

great deal more helpful than if it were used to take

out assets which were slow but which the bank

could ultimately collect itself. It is believed, how-

ever, that the directors should formulate some plan

to take out of the bank a far greater amount of un-

desirable assets than half a million dollars. When

it is considered, as the examiner says, that $1,750,000

of the bank's loans and other assets produce no reve-

nue, its unfavorable effect upon the earnings of the

bank, and consequently upon its ability to work out

of its present undesirable situation, is evident.
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The report shows, as previous reports have shown,

that many large lines of credit to affiliated interests

are still in the bank. It is remembered that to

some extent these lines are the result of additional

advances made to work out loans already undesir-

al)le, but their adverse effect upon the condition of

the bank is felt nevertheless.

It is thought that the condition of the institu-

tion is more serious than the directors will permit

themselves to believe. You are requested therefore,

to give the matter very thorough consideration and

to endeavor to arrange some plan by which the more

dangerous assets may be eliminated. If you are

unable to do that, such credit information should

be obtained as will enable a more accurate ap-

praisal of the assets than examiners apparently

have been able to make in the past.

If such an appraisal should disclose that losses

existed in sufficient amount to impair capital, an

assessment of the stock could be issued by this office

for the purpose of correcting the situation.

On January 5, please report what losses have been

charged off' since the examination; what slow and

doubtful paper has been collected or secured;

whether the banking house has been sold under the

option existing at the time of the examination;

whether overdrafts are being restricted and whether

those to directors and their concerns have been col-

lected, and what has been done regarding the other

matters brought to the attention of the Board

[363—33] and listed for their notice on the sheet
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supplemental to page 11. Please forward copies

of your letter to Chief National Bank Examiner

T. E. Harris, 1103 Alexander Building, San Fran-

cisco, California, and National Bank Examiner

M. C. Wilde, 238 Central Building, Seattle, Wash-

ington. No other special report need be made prior

to January 5th.

Respectfully,

(Signed) E. W. STEARNS,
Deputy Comptroller. '

'

(R., 143, 44, 45.)

Thereafter this same committee reported to the

board of directors December 23, 1925, as follows:

"Portland, Oregon, December 23, 1925.

To the Board of Directors, The Northwestern Na-

tional Bank .of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at

the annual meeting, beg leave to report that from

December 3rd to December 22nd we made a full

and careful examination of the affairs of this bank

as of date.

We counted the cash, examined the bonds and

all other securities; we checked the notes, collateral

and real estate; checked the outstanding and cer-

tified checks, cashier's checks, and Time and De-

mand Certificates of Deposit and overdrafts; we

verified the outstanding stock certificates; verified

the first clearings; examined the Expense Account

and general affairs of the bank, making a full and
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careful examination of same. We found the books

correct.

We recommend the following:

The Bank Examiner recommended at the con-

elusion of his last examination, that a total of

$170,000.00 be charged off; $107,000.00 of this

amount has already been charged off, and we recom-

mend the balance covered by his suggestions, ap-

proximately $63,000 be charged off as soon as the

earnings are available for the purpose.

We further recommend that if the building is

sold, negotiations of which are almost concluded,

that all the profits arising therefrom, estimated to

be $250,000, be used in charging off from the slow

and non-productive lines mentioned in the Exami-

ner's Report.

We also recommend that consideration be given

to the suggestion of the National Examiners rela-

tive to the organization of a company for the pur-

pose of taking over from the bank's assets some of

the slow and non-income producing paper.

(Signed) PHIL METSCHAN.
C. K. SPAULDING.
A. D. CHARLTON."

(R., 123, 24.) [364—34]

On January 5, 1926, the board of directors wrote

the Comptroller of the Currency as follows:

''January 5, 1926.

Hon. Comptroller of the Currency,

Washington, D. C.

Sir:

As requested in your letter of November 17th,



388 Charles A. Burckhardt et al. vs.

we herewith make report concerning items listed

in your Examiner's report covering the condition

of the bank as of date September 30, 1925, viz.

:

On October 24, 1925, Profit and Loss Account was

debited in the amount of $107,119.66, and on Janu-

ary 5, 1926, in the sum of $62,824.46, covering losses

determined by the Board and listed as losses in the

Examiner's report. A detailed list of such items

is enclosed, herein.

Collections on slow and doubtful paper are as

follows

:

Note Albatross Metal Furniture Co. reduced. 1,500.00

Note A. O. Anderson, et al., reduced 3,600.00

Notes M. L. Jones, reduced 27,926.73

Notes Northwest Livestock Co. reduced. . . 6,806.35

Notes Fred W. Falconer, reduced 234.46

Notes Kelly Ranch Co. reduced 4,180.45

Note J. H. Dobbin, Paid 3,601.43

Note J. R. Blackaby Commercial Co. reduced 1,000.00

Note Earl Blackaby reduced 100.00

Note Cline Falls Power Co. Paid 9,500.00

Notes C. S. Hudson et al., reduced 2,864.65

Note W. J. Jamieson, reduced 3,300.00

Note Con. O'Keefe, paid 11,785.00

Note Bank of lone, Oregon, reduced 1,229.65

Note C. R. Ounzel, reduced 90.00

Notes Wilfrid P. Jones (Listed in report

as $10,900.00, this indebtedness read-

justed by taking over ranch property

held as collateral, now carried in
'

' Other

Real Estate" at $10,736.14; and note of

Wilfrid P. Jones for $2,500.00, covering



The Northtvester71 National Bank et al. 389

accumulated interest and prior lien on

property, now carried in "Bills Receiv-

able" to be paid at the rate of $50.00 per

month, first payment having been made.)

Note F. H. Gaulke, reduced $ 3,657.14

Note J. G. Megler & Co. reduced 500.00

Note J. J. Metzler reduced 216.81

Note Miniature Lumber Co. reduced 109.92

Note Edgar B. Piper, reduced 250.00

Note J. H. Hayes & Son, reduced 6,295.69

Note W. IT. Sanderson, reduced 200.00

Note Santiam Woolen Mills, Inc. reduced. 2,550.00

Note J. W. Siemens, reduced 1,167.39

Note James F. Twohy, reduced 9,100.00

Note F. E. Veness, reduced 94.00

Note S. L. Vincent, reduced 500.00

Note McCormick Lumber Co., paid 86,500.00

Large Lines.

Note First Bank of Coincil, Ida., reduced. . 25,000.00

Notes endorsed N. H. Rubottom, reduced. . 4,600.00

Note Geo. A. Jones, et al. reduced 4,254.37

Notes First Bank of Joseph, Ore., reduced. . 25,668.34

[365—35]

Note H. B. Davidhizer, paid 1,200.00

Note Dobbin and Huffman, paid 12,000.00

Note F. H. Gaulke, reduced 14,948.37

Notes Northwest Canning Co., reduced 97,969.00

Overdraft Twohy Bros, paid 487.39

Overdraft James F. Twohy, paid 428.12

Note Philip Twohy, reduced 500.00

Overdraft L. R. Wheeler, paid 778.74
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Other Loans Especially Mentioned.

Notes Baldwin Sheep Co., reduced 20,000.00

Notes Commerce Co., Redmond 5,000.00

Note C. H. Farrington, reduced 75,000.00

Note J. R. Ridgway, reduced 85,000.00

Notes Geo. L. and J. A. McPherson Cor-

poration, reduced 17,000.00

Notes Miller Calhoun Johnson Co., reduced. 52,000.00

Bonds, Securities, etc.

Oregon Land Settlement Commission, paid. 6,000.00

Oregon State Farm Bureau Federation, re-

duced 300.00

Other Real Estate Owned.

The following parcels have been sold: Lots 15

and 16, Block 283, Couch Addition to the City of

Portland: Lots 1 and East 18' of Lot 2, Nob Hill

Addition to the City of Portland. 5 lots in Block

4, South Portland.

The sale of our building has not as yet been con-

summated, and inasmuch as we are receiving 12%

on the investment, our Directors are not very keen

on the sale. However, they have authorized the

sale of the building.

The adjustment of the Merchants National Bank

Liquidating Account is having our attention, and

the taking over of the assets in accordance with

our agreement with the Merchants National stock-

holders will be completed as soon as the abstracts,

covering the real property, have been finally exam-

ined by our attorneys. In the meantime, we are nego-

tiating for the sale of some of this property, and
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hope to be able to dispose of same a?- a price in

excess of the appraised value.

The matters under criticism, as summarized on

supplemental page 11 of the report, are having the

constant attention of both Directors and Officers.

Respectfulh%

(Signed) EMERY OLMSTEAD,
CHAS. K. SPAULDING,
M. SKINNER,
CHAS. H. STEWART,
O. L. PRICE,
F. F. PITTOCK,
PHIL METSCHAN,

Directors. '

'

c—c To T. E. Harris,

Chief Examiner.

c/c to M. C. Wilde, Examiner. ?

(R., 147-150.)

Following this the Deputy Comptroller of the

Currency on the 26th day of April, 1926, wrote the

following letter to the board of directors: [366

—

36]

''TREASURY DEPARTMENT,

Washington.

April 26, 1926.

Board of Directors,

Northwestern National Bank,

Portland, Oregon.

Dear Sirs:

The report of an examination of your bank, com-

pleted by National Bank Examiner M. C. Wilde on
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April 6, 1926, has been received and while indicat-

ing improvement along some lines, it does not evi-

dence the degree of improvement that was hoped

for and which it is thought might have been shown

had the management proceeded with collections

with the energy which a situation such as yours

requires.

Assets classed as slow in the current report

amount to $3,734,572.44, including the Merchants

Liquidating Account of $498,888.65; while doubtful

assets of $513,130.02 are reported, exceeding surplus,

undivided profits and reserve accounts, when items

of $31,661.79 classes as losses, are taken into con-

sideration.

The examiner has furnished this office with a

list of assets, which in his opinion, are uncollectible,

but which he states the management will not admit

as losses at this time. These assets aggregate $167,-

437.73 and it was agreed at the time of examina-

tion that profits available June 30 will be used to

charge them off. An additional list of assets aggre-

gating $794,580.94 has been furnished this office,,

which unquestionably contain many potential losses.

A large number of the items included in both of

these lists are classed as doubtful in the current

report. You, of course, understand that you can-

not be permitted to carry indefinitely doubtful

assets and show and report them as good.

An exhaustive review of past reports at the time

of the previous examination forced the conclusion

that the condition of your bank is more serious

than the directors and management believe and



The Northwestern National Bank et al. 393

the current report bears out that conclusion.

Unless, therefore, there is a decided change for the

better by the time of the next examination in the

character of assets classed as slow and doubtful

in the last report, it will be necessary to place

thereon much lower valuations than have been

given in former reports and this, of course,

will necessitate a heavy estimate of losses.

It may be that what is needed in your bank, if

its affairs are to be rehabilitated to the satisfaction

of the examiner and this office, is an entire change in

management. It would seem that capable manage-

ment should have, over a period of years succeeded

in relieving the bank's unsatisfactory condition, but

your bank has been continuously unsatisfactory since

1920, which indicates conclusively that there is

something wrong in the plan of operation. If a

change in management is not feasible at this time,

the present management should at least be strength-

ened by some person of energy and ability, who can

and will vigorously proceed to realize all that is

possil)le out of the many slow and doubtful loans

and other assets that have been [367—37] in the

])ank for so many years. Please give this matter

your very earnest consideration.

The examiner reports that deeds and assignments

are now ])eing prepared, by which your bank will

acquire title to all of the assets taken from the

Merchants National Bank in 1915, a large part of

which is real estate. It is proposed, then, to orga-

nize a holding company with nominal capital, to

take over this real estate, as well as 'other real
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estate' owned by the bank and in exchange there-

for give the bank stock in the holding company.

This stock is to be carried in the 'securities account'

or as 'other assets.'

The plan as proposed is not ap]3roved and should

not be carried out. It cannot be seen where the

bank would benefit at all merely from the exchange

of 'other real estate' for stock, which will be even

less marketable. A holding company does not serve

its purpose unless it actually relieves the bank by

a cash purchase of assets removed through it.

The necessity for the organization of a holding

company, however, with sufficient paid-in capital, to

take out of the bank all of the real estate now owned

and which it will have title to after the deeds and

assignments of that owned by the Merchants Na-

tional Bank have been completed, cannot be too

strongly emphasized, and it is urged that a company

be organized in accordance with this plan; also that

the elimination through this source of assets other

than real estate, which are of questionable char-

acter, be arranged.

On June 6, please advise what decision has been

reached in this regard and whether you have been

successful in selling any of the real estate owned

or have prospects for sale.

At the same time state what has been decided in

regard to change in management or whether instead

you have procured the services of an able collector.

Under either circumstances please state what re-

sults have been obtained in the way of collection of
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slow and doubtful loans and realizing on other slow

and doubtful assets up to that time.

A report from you as to what has been done to

overcome the other criticisms mentioned on supple-

mental sheet 11 is also desired and you are requested

to attach a copy of your daily statement as of June

6 for comparative purposes, forwarding duplicates

of letter and statement to Chief National Bank

Examiner T. E. Harris, 1103 Alexander Building,'

San Francisco, Calif., and National Bank Examiner

M. C. Wilde, 238 Central Bldg., Seattle, Wash.

Respectfully,

(Signed) E. W. STEARNS,
Deputy Comptroller. '

'

(R., 129-132.)

The board met in a regular meeting and on the

9th day of May, 1926, transacted the following

business : [368—38]

"At a regular meeting of the Board of Directors

of the Noi-thwestern National Bank of Portland,

held this date, there were present Messrs. O. L.

Price, Emery Olmstead, A. D. Charlton, James F.

Twohy, C. K. Spaulding, F. F. Pittock, Phil

Metschan, Charles H. Stewart, and M. Skinner.

Mr. Price presiding.

The minutes of the meeting of the Board held

April 21st were read, and on motion of Mr. Twohy,

seconded by Mr. Stewart, were duly approved.

The minutes of the Executive Committee meet-

ing of April 20th, April 27th, May 4th, and May
11th, respectively, were read, and on motion of
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Mr. Olmstead, seconded by Mr. Charlton were ap-

proved.

The Examining Committee of the Board of Direc-

tors submitted its written report covering the con-

dition of the bank as of date May 6, 1926. The

report was accepted and filed.

A letter from the Comptroller dated April 26,

1926, addressed to the Board of Directors, relative

to the loans mentioned in the report of Examiner

M. C. Wilde, dated April 6, 1926, was read to the

Board. On motion duly seconded a committee rep-

resenting the Board, consisting of O. L. Price,

chairman, Emery Olmstead president, and Phil

Metschan, director, were requested to call upon the

Comptroller of the Currency, Washington, D. C,

for the purpose of fully discussing all of the matters

referred to in said letter.

On motion of Mr. Olmstead, seconded by Mr.

Spaulding, the committee by unanimous vote re-

ceived that all loans to any one person or concern

in excess of $5,000 and not exceeding $25,000 shall

be first approved by not less than senior officers or

members of the Executive Committee, and that all

loans to any one person or concern which in the

aggregate are in excess of $25,000, shall first be

approved by the Executive Committee.

There being no further business to come before

the meeting it then adjourned.

O. L. PRICE, Chairman,

M. SKINNER, Secretary."

(R., 242, 243.)

Thereafter on May 18, 1926, the Examining Com-
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mittee consisting of Spaulding, Charlton and Met-

schan made the following report to the directors

of the Bank:

''Portland, Oregon, May 18, 1926.

To the Board of Directors The Northwestern Na-

tional Bank of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at the

annual meeting, beg leave to report that on May
6th, 1926, started a full and careful examination

of the affairs of this bank, which was completed

May 18, 1926. [369—39]

We counted the cash, examined the bonds and

all other securities, we checked the notes, collateral

and real estate; checked the outstanding and certi-

fied checks, cashier's checks, the time and demand

certificates of deposit and overdrafts; we verified

the outstanding stock certificates; verified the first

clearings; examined the Expense Account and gen-

eral affairs of the bank, making a full and careful

examination of same. We found the books in bal-

ance.

We found during the examination overdrafts

totaling $16,367.48. They were well scattered, and

we do not anticipate loss on any of them, but we

would recommend the closest attention to them.

We find that the bank is being operated as eco-

nomically as possible, considering the service to be

rendered; that the profits are materially greater

month by month than during the previous year.

We feel that at the close of the previous exami-
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nation by National Bank Examiner Wilde, all

proven losses were charged off. There are cer-

tain accounts which require closest attention by the

officers of the bank to prevent further loss. We
believe that these accounts, which are now in the

hands of our new Collector, Mr. Kennedy, are being

carefully handled.

Crop conditions at this time appear to be ex-

ceptionally favorable, and unless unfavorable

weather should develop, our surrounding territory

should harvest a large crop this year, which would

result to our material advantage in the liquidation

of loans such as those in the lone district.

The farm of the Oregon Agricultural Company,

which the bank has undertaken to operate during

the past three unfavorable years, has now been

leased on a crop rent basis, which will relieve the

bank of the most of the risk heretofore involved.

The most of the land of the Dufur Orchard Com-

pany has been cleared or is in the process of clear-

ing, and this property has also been leased to re-

sponsible tenants on a crop rent basis, so that it

should be more than self-sustaining.

The transfer of the assets of the Merchants Na-

tional Bank is now being completed, and our bank

will be in a position to offer for sale the various

items of real estate so transferred, and liquidation

of the account should begin in the near future.

While it is true that too large an amount of the

bank's assets are tied up in non-income producing

investments, on the other hand, as an offset to this,
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the $1,200,000 invested in banking house is yielding

a net return of twelve per cent on the investment.

Based on our present earning capacity, the bank

should be able, if necessary, to directly charge off

a substantial amount of its slow assets within the

next two years, and this together with liquidation

accomplished, through collections and sales of real

estate, should put the bank in a position to resume

dividends. We believe that the payment of divi-

dends would contribute more than any other one

thing toward the growth and progress of the bank.

[370—40]

We wish to compliment the management upon its

adopted policy of requiring the approval of three

serion officers on each loan made in excess of $5,000.

We wish to recommend to the management the

closest attention to all items listed as slow or doubt-

ful in the report of National Bank Examiner Wilde,

to the end that they may be removed entirely from

the Bank in due course.

We believe that with our increased earning ca-

pacity and the close co-operation of the officers and

directors, the future of the Bank is assured.

Respectfully submitted,

EXAMINING COMMITTEE,
(Signed) C. K. SPAULDING,

A. D. CHARLTON,
PHIL METSCHAN."

(R. 125-^127.)

And on May 24, 1926, the board of directors wrote

to the Comptroller of the Currency as follows

:
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''May 24, 1926.

Hon. Comptroller of the Currency,

Washington, D. C.

Sir:

Your letter of April 26th, in regard to Examiner

Wilde's recent report, has been received, and all

matters referred to therein have had our careful

attention.

Particular consideration has been given to sug-

gested plan for handling slow paper and enforce-

ment of collections; also the manner in which the

assets of the Merchants National Bank shall be

taken over by this bank.

In view of the fact that all of these matters in-

volve much detail, the Board feels that a personal

discussion of same with your office will be to ad-

vantage, and has, by unanimous vote, requested its

representatives Messrs. O. L. Price, Chairman,

Emery Olmstead, President, and Phil Metschan, Di-

rector, to call upon you for that purpose.

This Committee will reach Washington, Monday

June 7th. We trust it will be agreeable and con-

venient for you to meet with them on that date.

Respectfully,

(Signed)

NATT McDOUGALL. F. F. PITTOCK.

O. L. PRICE. CHAS. H. STEWART.
E. S. COLLINS. M. SKINNER.

A. D. CHARLTON, CHAS. K SPAULDING.
PHIL METSCHAN.

(R., 133.) [371—41]
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On October 22, 1926, T. E. Harris, Chief Na-

tional Bank Examiner, 12th Federal Reserve Dis-

trict, wrote the president of the Bank October 22,

1926, as follows:

''Portland, Oregon, October 22, 1926.

Mr. Emery Olmstead, President,

Northwestern National Bank,

Portland, Oregon.

Dear Sir:

As a result of my examination of your Bank as

of close of business September 21, 1926 the follow-

ing schedule is submitted showing amount of assets

considered NON-BANKABLE, together with the

amount of such assets classed by me as doubtful and

losses

:
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Your officers have not concurred in these classifi-

cations, however the condition of your institution

as I see it, is here presented for your consideration.

Losses estimated impairs your capital in the sum of

$237,460.78, the only legal means for the restora-

tion of which is an assessment which would not only

cause unfavorable comment but would leave the

Bank without a surplus fund and I am sure that

some voluntary means may be found for relieving

the bank of these questioned assets so that an assess-

ment may be avoided. A year ago, based upon ap-

praisals made by the examiner who then examined

your Bank, I suggested the organization of a cor-

poration with a capital of not less than $500,000, the

proceeds to be used for elimination of bad and un-

desirable assets. A closer inspection of your assets

has convinced me that if dividends are to be re-

sumed within the near future, which I believe it

essential that you do, a minimum [373—43] of

$1,000,000 should be provided at this time for elim-

ination purposes.

With the elimination of $1,000,000 of non-bank-

able assets at this time, and this is the minimum

elimination I am willing to consider without the

previous approval of the Comptroller, you will con-

tinue to carry a very large volume of frozen assets,

but these, properly handled, should be worked out

with small if any loss over a period of years. Liqui-

dation of $1,000,000 of non-producing assets should

increase your earnings at least $50,000 per annum,

and would, I think, justify the resumption of divi-

dends of 5% to 6%, or around 60% of your net
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earnings on operations. In my opinion it would be

a serious mistake for you to put into effect any

sort of a reorganization program at this time that

is not entirely adequate for the removal of all pos-

sible losses and doubtful assets so that dividends

may be assured and that your Bank may take its

proper place among metropolitan institutions.

Respectfully,

T. E. HARRIS,
Chief National Bank Examiner, 12th Federal Re-

serve District.'^

(R., 154,158.)

Following the Harris letters the Comptroller of

the Currency wrote the board of directors, Decem-

ber 2, 1926, as follows;

'^TREASURY DEPARTMENT,

Washington.

December 2, 1926.

Board of Directors,

Northwestern National Bank,

Portland, Oregon.

Dear Sirs:

The report of an examination of the Bank by

Chief Examiner T. E. Harris, completed on October

26, has been received and shows, as you will note by

reference to page 11 of the report, a copy of which

should be in your possession, that assets amounting

to $507,968.74 have been classified as doubtful and

$809,774.12 as worthless.

The amount of assets classed as doubtful has de-

clined somewhat since the previous examination but
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the amount of those classified as losses has increased
many times since then. Although the aggregate
of criticised assets, including those regarded as

slow, has shown a declining tendency for the past

several years, each report shows that assets pre-

viously regarded as slow or doubtful have, in the

opinion of the examiner, developed into losses. The
result, of course, is to confirm the opinion pre-

viously entertained by this office that criticized as-

sets as a whole were of a much lower grade than was
indicated by the reports and lower also than they

were believed to be by the directors.

The examiner states that more than $2,000,000 of

the assets are productive of no revenue, which

alone [374—44] is a strong indication that that

amount is of a decidedly sub-standard character.

When, therefore, his estimates of doubtful and

worthless assets are remembered, his position that

at least a million dollars of the losses and remain-

ing more objectionable assets should be removed, is

believed well taken. This office is in doubt as to

whether that amount will be sufficient but it is cer-

tainly no less than should be removed and this office

will expect that action be taken to comply with the

examiner's recommendations.

As soon as possible after receipt of this letter

you are requested to convene at a special meeting, to

give the examiner's report consideration and to

promptly advise this office what program has been

outlined by which the losses and the most objection-

able of the doubtful assets will be removed.

The report, as you know, shows an impairment of
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the capital. This office desires, however, to co-

operate with the board to as great an extent as is

consistent with its responsibilities and will for the

moment withhold issuance of a formal impairment

notice, pending receipt of advices from you regard-

ing your plans for meeting the situation. You are

requested, however, to be prompt in whatever action

you propose to take.

Please forward a copy of your reply to this letter

to Chief National Bank Examiner, T. E. Harris,

1103 Alexander Building, San Francisco, Cali-

fornia.

Respectfully,

(Signed) E. W. STEARNS,
Deputy Comptroller."

(R., 161-62.) [375—45]

TESTIMONY OF M. SKINNER, FOR COM-
PLAINANTS.

It is the evidence of the witness SKINNER that

between the 18th day of May, 1926, and throughout

the year 1926, the board of directors did not con-

sider the Examining Conmiittee's report, and there

was no report considered by any of the board of

directors or was made by the Examining Committee

until February 16, 1927, for the year 1926, and the

evidence is that the written statement of the Ex-

amining Committee of December 7, 1926, consid-

ered February 16, 1927, as presented by the Com-

mittee, Spaulding, Metschan and Charlton was as

follows

:



The Northwestern National Bank et al. 411

(Testimony of M. Skinner.)

"Portland, Oregon, December 7, 1926.

To the Board of Directors The Northwestern Na-

tional Bank of Portland, Portland, Oregon.

Gentlemen

:

We, your Examining Committee, appointed at

the annual meeting, beg leave to report that on No-

vember 19th to December 1st we made a full and

careful examination of the affairs of this bank as

of date.

We counted the cash, examined the bonds and all

other securities; we checked the notes; collateral

and real estate; checked the outstanding and certi-

fied checks, cashier's checks, the Time and Demand
Certificates of Deposit and overdrafts; we verified

the outstanding stock certificates; verified the first

clearings; examined the Expense Account and gen-

eral affairs of the Bank, making a full and careful

examination of same. We found the books correct.

We recommend that the stockholders organize a

corporation for the purpose of taking out of the

Bank assets that we consider frozen, and which

should be liquidated in an orderly maimer.

When this is done, we would recommend the bank

resume the paying of reasonable dividends.

(Signed) CHAS. K. SPAULDING.
PHIL METSCHAN.
A. D. CHARLTON."

(R., 137.)

And there was no other report made to the board

of directors by the Examining Committee in the

year 1927. [376—46]
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(Testimony of M. Skinner.)

On December 11, 1926, the board of directors

held a special meeting about the Harris report of

September 21, 1926, Mr. Harris being present, at

which time the following proceedings were had:

"At a special meeting of the Board of Directors

of The Northwestern National Bank of Portland,

held this date, there were present Messrs. O. L.

Price, Emery Olmstead, A. D. Charlton, Phil Met-

schan, C. K. Spaulding, F. F. Pittock, E. S. Col-

lins, Natt McDougall, Chas. H. Stewart and M.

Skinner, Mr. Price presiding.

Mr. T. E. Harris, Chief National Bank Exam-

iner of the Twelfth Federal Reserve District, at-

tended the meeting and discussed with the mem-

bers of the Board his recent examination of the

affairs of the Bank. The various items listed for'

comment and criticism in the Examiner's letter of i

October 22nd were given special attention, and the'

suggestion that a company be organized for the

purpose of removing from the bank certain slow

and criticised assets, was approved by the Board

substantially as outlined in said letter.

There being no further business to come before

the meeting it then adjourned.

(Signed) O. L. Price,

Chairman."

The witness SKINNER testified that there was

no other action by the Board on the December 2,

1926, letter than appeared as of the December 11th

meeting.
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(Testimony of M. Skinner.)

On January 11, 1927, the witness testified that

Mr. Morden placed in nomination the directors,

Charlton, Collins, McDongall, Chauncey McCor-

mick, Olmstead, Pittock, Price, Skinner, Spaulding,

Stewart, Twohy and Metschan, and that on Janu-

ary 11, 1927, the Comptroller's letter of December

2, 1926, was then read to the board and at the same

time the official copy of the Examiner's report of

September 1, 1926, was i3resented to the directors.

No action was taken by the board officially upon

this matter. [377—47] (P., 170.)

It then appeared from the evidence that on the

5th day of March, 1927, another examination of the

Bank had been had by Chief Examiner Harris, and

thereafter and on the 18th day of March 1927, the

board of directors of this Bank wrote the Comp-

troller of the Currency at Washington, D. C, as

follows

:

"March 18, 1927.

Comptroller of the Currency,

Washington, D. C,

Sir:

Following the completion of his examination of

this institution as of March 5, 1927, Chief Exam-

iner, T. E. Harris has invited our attention to the

various matters herein referred to with the request

that we write you concerning them:

Losses Estimated $2,446,769.65

This estimate of losses is in excess of the capital,

surplus and profits by $2,859.10, and makes neces-
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sary an assessment of 100%. We are unanimous

in the request that you immediately issue formal

notice of impairment of capital, together with the

necessary instructions, that we may proceed to col-

lect the assessment if we find that we cannot obtain

unanimous consent of shareholders to voluntarily

restore the capital.

Losses estimated will be charged off and an ac-

count opened 'Due from Stockholders on Account of

Assessment,' which will be charged $2,000,000. In

the event a report of condition is called for prior to

the collection of the assessment, this item will be

shown as "Other Assets" as instructed by your Ex-

aminer.

The payment of an assessment of 100% has guar-

anteed by certain responsible shareholders, a copy

of which guarantee is submitted herewith.

This bank has been under criticism from youi

Department for a number of years and particularl]

so since the acquisition of the old Merchants Na-J

tional Bank's assets. It has acquired a volume

sufficient to produce a splendid net profit on op-j

erations. With the elimination of nearly $2,500,0001

of income producing assets its earnings should bej

materially improved, so that earnings of 15% oi

more may be confidently expected. We assure youj

that the credit policies of this bank henceforth will

be conservative so that earnings may be used for]

dividend purposes and reflected in individual

profits, after eliminating any losses that may [378

—48] possibly develop in assets now owned,
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though we believe these, if any, will be offset by-

recoveries.

The assessment destroys our surplus fund of

$400,000. With all our past difficulties we have

succeeded in maintaining the confidence of the pub-

lic. It is apparent now that we are losing a few

small accounts, chiefly savings accounts. This is a

situation that is hard to meet. We do not want to

go to the public with a published statement showing

no surplus. We have no fault to find with the

classification of assets made by your examiner,

though we do believe that in time we will make

substantial recoveries on certain items estimated

as losses. We admit all items so classified are non-

bankable and should be removed.

It is our desires to put all charged off assets

into a corporation, all of the stock of which will be

trusted for the benefit of shareholders of the bank,

and have this corporation execute its note to the

bank for $400,000, which amount will be put into

recoveries and transferred to surplus. Your Ex-

aminer has agreed with us to recommend that we be

permitted to do this, with your approval, provided

the note be made to mature in two years, when it

must be eliminated, and, provided further, that

each of the directors will unconditionally guarantee

that after applying all recoveries from the assets

owned by this corporation, and after applying all

undivided profits on hand on the date of the matur-

ity of its note (keeping the $400,000 surplus fund
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intact) any balance due thereon will be taken up

by the directors individually.

Our only objection to this program is the fact

that some of our directors are men of large affairs,

who sometimes borrow for themselves or use their

credit for the benefit of their respective interests,

and the liability incurred as above would detract

from their financial statements and hamper them in

their individual efforts. We will appreciate a

counter suggestion from you, as to how this problem

may best be solved.

It has been brought to our attention that losses

have been estimated on loans classed as excessive,

and the directors have been requested to remove

these losses personally. We are furthermore ad-

vised that under a law a director becomes personally

liable for such losses upon a suit by any shareholder

or a receiver, when the loans were approved or ac-

quiesced in by him and under a proper showing of

negligence. We do not admit any liability in this

connection. While there are excessive loans in the

bank there are mitigating circumstances and at

least one of the loans became excessive in direct

violation of a resolution of this board.

Your examiner has informed us that the only

legal means for the restoration of capital in a

national bank is by way of assessment,—the only

means he can insist upon. He has seriously recom-

mended, however, that we consider the organization

of a new institution, which he assures us can be

accomplished in a very short time, to take over the

i
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(Testimony of M. Skinner.)

business of this bank. By this method it is pointed

out that we may now provide a surpkis fund,—mak-

ing- an announcement [379—49] to the public that

should inspire confidence,—avoid the comments in-

cident to an assessment (which must cover a period

of some four months) end the advertisement and

sale of stock of delinquent shareholders. We will

give this suggestion full consideration, but at pres-

ent we want to proceed with an assessment on the

stock.

Some months ago you suggested that we consider

a change in the management. A change recently

occurred by the resignation of one of our active

officers whom we believe to be the one referred to

in your letter.

Respectfully,

M. SKINNER, 0. L. PRICE,
E. S. COLLINS, A. D. CHARLTON,
C. K. SPAULDING, PHIL METSCHAN,
NATT McDOUGALL, JAMES F. TWOHY,
CHAS. H. STEWART, F. F. PITTOCK,

Directors
iy

(R., 166-169.)

Upon this subject the following questions were

put to the witness and the following answers were

given

:

Q. Now then will you look at page 137 and show

me any place up to this letter of December 2, 1926,

which I called your attention to, which you said you

couldn't find, where there is any action by the Board
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(Testimony of M. Skinner.)

concerning the subject matter first suggested to

the Comptroller on March 18, 1927 1

Mr. HAET.—I have no doubt that may be a cor-

rect question, but it is confusing, I think, in that

the letter of March 18, 1927, just read, didn't deal

precisely with the same subject that was talked of

in the Comptroller's letter, in that much had tran-

spired in that interim. As your Honor knows, the

flat had been discovered, and a vastly different situa-

tion was presented.

Mr. BRISTOL.—If your Honor thinks my ques-

tion at all confusing, I will change it.

Q. Will you show me please where the subject

matter dealt with in the letter of March 18, 1927,

that I have just read—you understand that ques-

tion, don't you—is dealt with by the Board in any

official action since the meeting of January 11, 1927

;

any place; I don't care whether in the front of the

book, the back, of the book, or anywhere else; just

show me. A. I don't find any.

Q. Is there any, to your knowledge, being a di-

rector? A. I do not think so, officially.

Q'. Now then, will you please look. Now, you

held a meeting of the stockholders on January 11th,

preceding that letter of March 18th, that I read,

didn't you? A. Yes, sir. [380—50]

Q. Will you look at the stockholders meeting, the

minutes of that meeting of January 11, 1927, and

now refresh your recollection there, and see if you

can point out any official action of the stockholders

of that bank authorizing the directors to go to and
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into the subject matter and do the acts or things

that are referred to in the letter of March 18, 1927.

I am asking you about the stockholders action this

time ? A. No, sir, nothing in there.

Q. Is there any between January 11, 1927, that

you know of, or can tell me about, that might by

omission or oversight or any other way, not get

into this book of stockholders meetings prior to the

letter shown on page 437, of March 18, 1927 ?

A. No, sir.

Q. You are sure there wasn't any, aren't you?

You are sure there were no stockholders meetings.

A. I do not recall it.

Q. You would recall it if such a thing had been

held? A. It would be in here I am sure.

Q. You are secretary of the board? A. Yes.

Q. So you can say positively it was not held,

can't you? A. I think I can.

Q. You won't forget to get me the copy of that

guaranty ? I want it to go with this letter ?

A. I have a memorandum of it.

Q. Now, I want you to look and see if on the 29th

day of March,—the very next action after the letter

of March 18, 1927, on page 437, that I can find in

the book, seems to be at page 438 and I ask if that

is the next official action of the board of directors

of that bank? A. Yes, sir.

Q. And it purports to show that you signed it as

secretary. A. Yes, sir.

Q. It bears your signature. Now, there was no

other action of the board officially recorded any-
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where, was there, between March 18, 1927, and

March 29, 1927? A. Not as a full board.

Q. Well, was there any minutes recorded any-

where of any kind of a board?

A. I would have to look that up.

Q. How long would that take you?

A. Just a second.

Q. What is in it? Do you mean it was in this

book?

A. It might be; I don't recall when we stopped

using it.

Q. This seems to show nothing in there after

March 22, 1927.

A. That was the point I wanted to find out.

Q. I am going into this when I come to it, so we

won't have you in any place where you haven't a

full opportunity to tell us all that you may know

about it. A. Apparently there was not.

Qi. Then we can say that the next official action

of the board of this bank, these directors that we

[381—51] have been talking about, after the 18th of

March, page 437, is the minutes on page 438 ?

A. Yes, sir.

Mr. BRISTOL.—I offer in evidence the record

on page 438, special meeting of the board of di-

rectors.

MINUTES OF SPECIAL MEETING OF BOARD
OF DIRECTORS OF THE NORTHWEST-
ERN NATIONAL BANK.

A special meeting of the board of directors of
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the Northwestern National Bank of Portland, Ore-

gon, was duly held at the banking house of said

bank at the corner of Sixth and Morrison Streets,

in the City of Portland, this 29th day of March,

1927, at 9 o'clock A. M.

The following directors were present;

0. L. Price A. D. Charlton

E. S. Collins M. Skinner

Phil Metschan Charles H. Stewart

Chas. K. Spaulding Natt McDougall

Directors Chauncey L. McCormick, F. F. Pittock

and James F. Twohy were absent from the state.

President O. L. Price presided and the secretary,

M. Skinner, kept the minutes of the meeting.

There was thereupon presented to the meeting a

draft of contract between the Northwestern National

Bank of the one part and the First National Bank

of Portland and The United States National Bank
of Portland, of the other part, in the form of a

proposal and a proposed acceptance, providing for

the sale of all assets of The Northwestern National

Bank and the assumption of certain liabilities of

said bank by The First National Bank and The

United States National Bank.

Thereupon a resolution was offered by Mr. Phil

Metschan who moved its adoption, which motion was

seconded by Mr. A. D. Charlton and said resolu-

tion was unanimously adopted, and by said resolu-

tion it was unanimously

RESOLVED that the president and secretary of

the Northwestern National Bank be and they are

hereby authorized and directed to execute and de-
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liver to The First National Bank of Portland and

the United States National Bank of Portland, a

written proposal in the form now submitted to the

meeting, and that said form so submitted to the

meeting be preserved in the record book of this

bank.

Thereupon a resolution was offered by Mr. C. K.

Spaulding who moved its adoption, which motion

was seconded by Mr. Chas. H. Stewart, which reso-

lution is in words and figures as follows, to wit:

WHEREAS, heretofore during the month of

March 1927, various stockholders of the Northwest-

ern National Bank of Portland, Oregon, have made

advances to said bank, in the aggregate sum of one

million dollars, to be held by said bank as a guar-

antee for the payment of various and sundry obliga-

tions owing to said bank which have heretofore

been criticised as undesirable assets of said bank]

and

WHEREAS it is anticipated that upon the sale'

and disposition of such criticised assets, a substan-j

tial sum will be realized and [382—52]

WHEREAS by virtue of said advance of saidj

stockholders, the said bank became indebted in thej

amount above set forth.

NOW, THEREFORE, be it resolved that thai

officers of said bank be and they are hereby author-

1

ized to execute and deliver to MARK SKINNER]
as Agent representing said stockholders who have

made such advances, a non-negotiable promissory]

note of this bank in said sum of one million dollars,'

payable upon demand after all liabilities of saidj
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bank to its depositors and others than to said stock-

holders, shall have been paid.

Thereupon a resolution was unanimously adopted

by the vote of all the directors present.

Thereupon a resolution was offered by Mr. Phil

Metschan who moved its adoption, which motion was

seconded by Mr. Natt McDougall, which resolution

is in words and figures as follows, to-wit:

WHEREAS, C. A. Morden and O. L. Price,

Trustees of the Estate of Henry L. Pittock, have

paid to the Northwestern National Bank of Port-

land, Oregon, the sum of one million ($1,000,000)

dollars. NOW THEREFORE be it resolved that

the officers of said bank be and they are hereby

authorized to execute and deliver to said C. A.

Morden and 0. L. Price as such Trustees, the non-

negotiable promissory note of this bank in the sum

of one million ($1,000,000) dollars, payable upon

demand after all liabilities of said bank to its de-

positors and to others than its stockholders, shall

have been paid.

Thereupon said resolution was unanimously

adopted by the vote of all the directors present.

There being no further business the meeting

thereupon adjourned.

M. SKINNER,
(Signed)

Secretary. \

Q. That is your signature. A. Yes.

Q. Now as part of this have you got the agree-

ment that was proposed and mentioned in here in
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the first resolution, or a copy of the same?

A. I have a copy.

Q. I would like to see it please. And secondly,

have you the note which is made to Mark Skinner,

or copy thereof, the non-negotiable note of the

bank in the sum of $1,000,000.

A. I have a copy of it.

Q. I would like to see a copy of that, provided

Mr. Hart does not object to the copy instead of

the original instrument?

A. These are the copies of the notes, respective

notes referred to. What you want now is the bank

agreement. I think this is it.

Q. Now, you are sure this is the one. I call your

attention—please don't misunderstand, that this is

the one that is in compliance with resolution on

the second sheet, that says, ''In said form so sub-

mitted to the meeting be preserved in the Record

Book of this Bank." In other words there is no

such contract as you are talking about in the record

book of this Bank, is there? [383—53]

A. Apparently not.

Q. Now, what I want to be sure about is that the

contract you are producing is the very contract that

was to be at that time in the book of this bank ?

A. Yes, sir.

Q. Is that it? A. Yes, sir.

Q. Now, in connection with the resolution of this

Board as it was intended to be in the record, I read

this agreement. You say these two papers are the

notes referred to? A. Yes, sir.
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Mr. BRISTOL.—I offer this agreement, handed

to me by the witness, under the circumstances de-

lineated by the witness in the testimony, as part of

the same proceedings page 438 of the board of

directors.

''To First National Bank of Portland, Oregon, and

United States National Bank of Poiiland Ore-

gon.

Gentlemen

:

The undersigned, The Northwestern National

Bank of Portland, Oregon, hereby proposes to sell,

assign and convey to you all of its assets of any

name and nature in consideration of your assuming

and agreeing to pay all of its liabilities, including

liabilities to depositors, but excepting from said

agreement to assume and pay two certain notes

bearing even date herewith each non-negotiable in

form; one for one million dollars ($1,000,000) pay-

able to C. A. Morden and 0. L. Price, trustees, and

the other for one million ($1,000,000) payable to

Mark Skinner, agent, executed by The Northwestern

National Bank of Portland; and excepting any lia-

bility to any shareholders of said Northwestern Na-

tional Bank of Portland. It is further understood

that you will liquidate and convert into cash all

of the assets so sold and transferred which may be

necessary to pay those liabilities so assumed by you

and the reasonable expenses of such liquidation and

shall thereupon re-assign and re-convey to the

undersigned all such assets then remaining.

It is especially agreed b}^ C. A. Morden and
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O. L. Price, trustees, and Mark Skinner, agent, that

if said assets so sold and transferred shall be in-

sufficient when liquidated to pay each and all of said

liabilities so assumed, said notes and each of them

shall be held for naught as to said First National

Bank and said United States National Bank, and

to evidence this agreement, C A. Morden and O. L.

Price, trustees, and Mark Skinner, agent, hereunto

set their signatures as such. Your acceptance of

this proposal shall vest in you the title to all such

assets and shall bind you to assume and pay the

liabilities above assumed but not those especially

excepted as aforesaid. The Northwestern National

Bank of Portland hereby guarantees to First Na-

tional Bank and United States National Bank each

and every asset so turned over and delivered, which

guaranty shall be prior in right and prior in time

to any liability by Northwestern National Bank

upon said non-negotiable notes to C. A. Morden and

O. L. Price, trustees, and [384—54] Mark

Skinner, Agent.

This instrument is executed pui'suant to the un-

animous vote so authorized, of a majority of the

Board of Directors of the Northwestern National

Bank, as appears in the records of said Board in

its minute book and by the signature of said Di-

rectors appended hereto.

Said directors further agree to forthwith call a

special meeting of the stockholders of The North-

western National Bank for the purpose of adopting

a resolutions or resolutions ratifying the sale afore-
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said and this agreement and the passage of any

other resolutions germane thereto. Stockholders

holding the number of shares of the outstanding

capital stock of The Northwestern National Bank of

Portland set opposite their respective names, join

in the execution thereof as evidence of their ap-

proval thereof and append to their signatures the

number of shares they respectively own and hold

therein, and agree at said special stockholders ' meet-

ing to be called for said purpose, to vote affirma-

tively upon resolutions approving said sale, and

this agreement and any other resolutions germane

thereto.

Yours very truly,

THE NORTHWESTERN NATIONAL
BANK OF PORTLAND.

By 0. L. PRICE,
President.

Coi-porate Seal.

Attest: M. SKINNER,
Secy.

The foregoing proposal is hereby accepted:

THE UNITED STATES NATIONAL
BANK OF PORTLAND.

By J. C. AINSWORTH,
President.

THE FIRST NATIONAL BANK OF
PORTLAND.

By A. L. MILLS,
President.
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Dated March 29, 1927."

Signatures of Stockholders. Number of Shares.

C. A. Morden

O. L. Price Trustees 7696

O. L. Price 290

E. S. Collins 760

M. Skinner 50

Phil Metschan 100

Natt McDougall 300

A. D. Charlton 250

Chas. H. Stewart 65

C. K. Spaulding 200

James B. Kerr 100

J. E. Wheeler 4700

Emery Olmstead 1085

Emery Olmstead, trustee 150

In consideration of the foregoing agreements on

the part of the First National Bank and the United

States National Bank of Portland, the undersigned

directors and stockholders of Northwestern National

Bank of Portland jointly and severally guarantee to

said First National Bank of Portland and said the

United States National Bank of Portland each and

all of said assets transferred as hereinbefore set

forth to the maximum extent of two million dollars

($2,000,000) in addition to all other [385—55]

agreements hereinbefore contained, payable as called

for at any time after twelve (12) months from date.

Any asset which First National Bank and United

States National Bank deem wise to compromise,

sell or dispose of for less than its face value, or in

case of real estate to sell for less than its present
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book value, shall first be offered to said guarantors

at said proposed sale price and said guarantors

shall have five (5) days after said notice, to them-

selves purchase the same at said price and failure

to so purchase within said time shall be deemed an

approval by said guarantors of said sale at said

price. No such sale shall be deemed to diminish

said guarantee in amount as to any assets remaining

unliquidated nor shall this guarantee be otherwise

diminished than by the full repayment from said

assets, the stockholders statutory double liability and

this guarantee, of all monies expended hereunder

by said First National Bank and United States

National Bank. Notices required hereunder shall

be sufficient if sent to O. L. Price one of said guar-

antors at his office in Portland, Oregon, by United

States mail. This guarantee is attached to and a

part of contract of even date herewith between the

Norhwestern National Bank of Portland and the

First National Bank of Portland and the United

States National Bank of Portland.

Dated March 29, 1927.

NATT McDOUGALL,
C. A. Morden.)

0. L. Price. ) Trustees

O. L. Price. A. B. Charlton.

E. S. Collins. Chas. H. Stewart.

M. Skinner. C. K. Spaulding.

Phil Metschan."

NATT McDOUGALL.
**Q. I take it that those were the original signa-
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tures on there that you saw put on? A. Yes, sir.

Q. Now, I ask you for the two notes, and in pur-

suance of the second page of the resohition on page

438, this is the note, is it, that was made to Mark
Skinner, Agent?

A. This is a copy, yes. This is a correct copy.

Q. Now can you tell me whether that note bore

the seal of the Noi'thwestern National Bank?

A. The copy indiciites that it did. I presume

that it did.

Q. Your copy indicates here that it did?

A. Yes.

Q. Did you make that copy?

A. No, Mr. Kerr's office made that for me.

Q. And that being the tirst one referred to, it is

offered in evidence.

Portland, Oregon, March 29, 1927.

For value received the Northwestern National

Bank of Portland, Oregon, promises to pay to the

order of Mark Skinner, Agent, the sum of one mil-

lion dollars ($l,aXl,000) with interest at the rate

of six per cent per annum from the date hereof,

payable on demand, when and only when from the

proceeds of the liquidation of the assets of said

paj^er this date transferred to the First National

Bank [386—56] of Portland and the United

States National Bank of Portland, all pursuant

to contemporaneous guaranty of the payers, said

last named banks have realized sufficient to fully

liquidate the liabilities of the payer assumed under
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contract of even date with the payer. In case suit

or action is instituted to collect this note or any

part thereof, the said corporation promises to pay

such additional sum as the Court may adjudge rea-

sonable as attorney's fees in said suit or action.

In witness whereof the said corporation under

authority of resolution of its Board of Directors

has caused this note to be executed by its duly au-

thorized agents.

THE NORTHWESTERN NATIONAL
BANK OF PORTLAND.

By O. L. PRICE,
President.

Q. Attest who?

A. It is not given there.

Q. Well did you attest it, or who did?

A. I don't recall that.

Q. Who put the seal on?

A. I don't know why it should not show there.

Q. It doesn't, that is why I ask you.

A. Those facts can be ascertained.

Q. Well, who from? A. From the original.

Q. Well, Mr. Skinner, here is what I am after.

I think you understand it. Here is the resolution

of the Board which says that this particular note,

the one I am talking about in the resolution which

is a part of these minutes, should be executed to you.

Now it doesn't say in the resolution—I am not argu-

ing with you, I am just explaining—who was to exe-

cute it. Over here, in the same manner, the other

note vou see is described as to O. L. Price and C. A.
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Morden, or the Pittock Estate, but it does not say

anything about who is to execute it. Now it is the

Bank who is to give the note, isn't it I

A. Certainly.

Q. Who were the bank officers and signed the

papers at that time? You were secretary of what,

of the Bank ? A. Of the board.

Q. You were secretary of the board. Who was

secretary of the Bank?

A. There was no such officer.

Q. Well, who signed those shares of stock in

1927? Let's get that book and find out.

A. The book of shares is not there.

Q. What?
A. The book of shares you said you did not want.

Q. No, but I want to refresh your recollection.

A. If I remember, would be signed by the cashier

of the Bank?

Ql. F. O. Bates?

A. At that time he was cashier, yes.

Q. Did you say he signed that note ? A. No.

Mr. HART.—What is the trouble? Let's get

the original, if any question about how they were

signed or executed.

Mr. BRISTOL.—Well, Mr. Hart there is no

trouble. I want to know who signed it. [387

—

57]

COURT.—Have you the originals?

Mr. HART.—The originals are in safekeeping in

the safety deposit. They can be produced.
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Ml". BRISTOL.—Doesn't the witness know who

signed it?

Mr. HART.—I don't know what his recollection

may be.

Mr. BRISTOL.—Do you know who signed it?

Mr. HART.—I do not.

Mr. BRISTOL.—I insist upon knowing who

signed it and put the seal on it.

A. I might state I will be glad to get that in-

formation." (R., 170-1)

Q. Now this is a note you handed me that you say

is one made at the same time to C. A. Morden and

O. L. Price, trustees? A. Yes, sir.

Q. In conformity with those resolutions on page

438. A. Yes, sir.

Portland, Oregon, March 29, 1927.

FOR VALUE RECEIVED the Northwestern

National Bank of Portland, Oregon, promises to

pay C. A, Morden and O. L. Price, Trustees, the

sum of one million dollars ($1,000,000) with in-

terest at the rate of six per cent per annum from

the date herein, payable on demand when and only

when from the proceeds of the liquidation of the

assets of said payer this day transferred to the First

National Bank of Portland and the United States

National Bank of Portland, all pursuant to the con-

temporaneous guaranty of the payer, said last

named banks have realized sufficient to fully liqui-

date the liabilities of the payer assumed under con-

tract of even date with the payer. In case suit



434 Charles A. Burckhardt et al. vs.

(Testimony of M. Skinner.)

or action is instituted to collect this note or any part

thereof the said corporation promises to pay such

additional sum as the Court may adjudge reasonable

as attorneys ' fees in said suit or action. In Witness

Whereof the said corporation under authority of

resolution of its Board of Directors has caused this

note to be executed by its duly authorized officers.

THE NORTHWESTERN NATIONAL
BANK OF PORTLAND.

By O. L. PRICE,
President.

Q. Attested by whom? You give the same an-

swer as the other? A. Yes." (R., 186-187.)

The next step, as shown by the evidence, of the

board of directors was their special meeting April

6, 1927, wherein Price, Stewart, Collins, Spaulding,

Metschan and Skinner authorized Stewart to dis-

pose of certain bonds held by the Treasury of the

United States as security for certain bank funds

and enabling Charles H. Stewart to sell and dispose

of the same, the aggregate of said bonds being as set

[388^58] forth in the resolution $343,500.00; and

thereupon at another special meeting of the board

of directors on April 15, 1927, at which were present

Price, Spaulding, Collins, Stewart, Pittock, Charl-

ton and Skinner the president reported to the board

in detail the status of the bank's affairs, and the

directors discussed plans for the liquidation of the

bank's business.

The witness SKINNER then testified that there
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were no other records of meetings of either the

executive committee or of the board.

It then appeared from the evidence that there was
""

a special meeting of stockholders held on the 3d
day of May, 1927, at which there were 16,955 shares,

computed as follows:

L. Price and

':A. Morden, Trustees in person 7696 shares

:j S. Collins in person 760 "

'} L. Price in person 290 "

' F. Pittock in person 175 "

[ F. Emery in person 100 "

mes B. Kerr in person 250 "

I D. Charlton in person 50 "

Skinner in person 10 "

tthew Harris in person 65 '^

^ce W. Nelson by Palmer L. Fales, proxy 5 "

ft McDougall by Palmer L. Fales, proxy 300 '^

D. McDougall by Palmer L. Fales, proxy 100 "

W. Wheeler by Palmer L. Fales, proxy 4700 "

il Metschan by Palmer L. Fales, proxy 100 ''

?ar B. Piper by Palmer L. Fales, proxy 50 "

mg On by Palmer L. Fales, proxy 25 '*

D. Johnson by Palmer L. Fales, proxy 100 '*

meis P. Graves & Co. by Palmer L. Fales, proxy. 200 "

3-. McFee by Palmer L. Fales, proxy 16 "

IS. G. Treat by Pahner L. Fales, proxy 120 "

kerman Williams by Palmer L. Fales, proxy. . . 20 "
:

mie C. Cotton By James G. Wilson, proxy 30 "

ce E. Griffith by John F. Reilly, proxy 10 '»

te P. Hebard By Lockwood Hebard, proxy 100 "

fan P. Emery By E. Fred Emery, proxy 148 "
•
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R. A. Long By S. M. Morris, proxy 100

Emery Olmstead by Chas. E. McCullocli, proxy. . . . 1185

Emery Olmstead, trustee, by Chas. E. McCulloch

proxy 150

Total shares present in person and by proxy 16955 SI

[389—59]

Proof of notice of the meeting as mailed was

sent out and this notice was dated the 31st day

of March, 1927, and was as follow^s

:

"March 31st, 1927.

Dear Sir:

In accordance with the by-law^s of the Northwest-

ern National Bank of Portland (Oregon), you are

hereby notified that a special meeting of the share-

holders of the Northwestern National Bank of Port-

land will be held on Tuesday, May 3rd, 1927, at the

hour of 10:30 o'clock in the forenoon, at the bank-

ing rooms of said bank on Morrison Street, between

Sixth Street and Broadway, in the City of Port-

land, Oregon, for the following purposes:

1. To vote upon a resolution in the form pre-

scribed by the Comptroller of the Currency to place

this bank in voluntary liquidation under sections

5220 and 5221, United States Revised Statutes, to

take effect at once.

2. To appoint, under said resolution, O. L.

Price, now president of this bank, as liquidating

agent

;

3. To vote upon a further resolution ratifying,

approving and confirming the action of the board
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of directors, at its special meeting held March 29,

1927, in voting to sell all of its assets to the First

Kational Bank of Portland (Oregon) and the

United States National Bank of Portland (Ore-

gon), and authorizing its president and secretary

to enter into a contract with said First National

Bank of Portland and said The United States

National Bank of Portland in the form of a written

proposal, accepted in writing by said First National

Bank of Portland and said The United States Na-

tional Bank of Portland, under and by virtue of

which said board of directors caused said assets of

this bank to be delivered to said First National

Bank of Portland and said The United States

National Bank of Portland, guaranteed by this

bank, and the said First National Bank of Portland

and said The United States National Bank of Port-

land agreed to liquidate and convert the same into

cash, and to pay all of the liabilities of this bank

including liabilities to depositors, but not including

the liability of this bank for $2,000,000 advanced by

certain of its shareholders, and not including any

liability to shareholders of this bank ; and to thereby

prevent the closing of this bank with great result-

ing loss and injury to depositors, as a consequence

of the disastrous run in progress at the time of the

adoption of said directors' resolution, which con-

tract was contemporaneously approved in writing

by shareholders of this bank o\\iiing and holding-

more that two thirds of its capital stock.

4. To adopt such further and additional resolu-
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tions, if necessary, in any respect germane to any

of the foregoing.

You are further advised that said action of the

board of directors and officers of this Bank, [390

—

60] hereinbefore set forth, was done upon the ad-

vice, and with the approval of United States Bank-

ing Examiner William C. Crawley, and Chief Na-

tional Bank Examiner T. E. Harris.

Enclosed herein is a written proxy, which kindly

execute and return in the enclosed stamped enve-

lope, at your early convenience.

Yours very truly,

NORTHWESTERN NATIONAL BANK
OF PORTLAND.

By FRANK C. BATES,
Cashier.

NORTHWESTERN NATIONAL BANK
OF PORTLAND.

By M. SKINNER,
Secretary."

Thereupon on the motion of Fales, proxy for the

above mentioned stock, seconded by Jas. B. Kerr,

the following resolutions were adopted and proceed-

ings had

:

"Resolved, That The Northwestern National

Bank of Portland be placed in voluntary liquida-

tion under the provisions of Sections 5220 and 5221

of the United States Revised Statutes, to take effect

at once, and that O. L. Price, now president of said

bank, be appointed liquidating agent or liquidation

committee of said bank; that liquidation shall be

conducted in accordance with law and under the
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supervision of the board of directors, who shall

require a suitable bond to be given by the said agent

or committee in an amount to be fixed by the board

of directors; that the said liquidating agent or

committee shall render semi-annual reports to the

Comptroller of the Currency on the 1st of April

and October of each year showing the progress of

said liquidation until said liquidation is completed

;

that said liquidating agent or committee shall ren-

der an annual report to the shareholders on the

date fixed in the articles of association for said

annual meeting, at which meeting the shareholders

may, ff they see fit, by a vote representing a ma-

jority of the entire stock of the bank, remove the

liquidating agent or committee and appoint an-

other in place thereof; that a special meeting of

the shareholders may be called at any time in the

manner as if the Bank continued an active bank,

and at said meeting the shareholders may, by a vote

of a majority of the stock, remove the liquidating

agent or committee; that the Comptroller of the

Currency is authorized to have an examination made

at any time into the affairs of the liquidating bank

until the claims of all creditors have been satisfied,

and that the National Bank Examiner will be com-

pensated [391—61] for his time and expense in

making the examination in question.

The foregoing resolution was adopted by 16,915

votes, representing more than two-thirds of the

capital stock of the association, no director, other

officer, or employees having acted as proxy, with
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shareholder Cotton, holding 30 shares, and share-

holder Griffith holding 10 shares, voting 'no.'

Thereupon, proxy shareholder Fales moved,

shareholder James B. Kerr seconded, and the fol-

lowing resolution was adopted:

Be it Resolved, that whereas, at a special meeting

of the board of directors of the Northwestern Na-

tional Bank of Portland held at the banking house

on the 29th day of March, 1927, the following reso-

lution was unanimously adopted:

'There was thereupon presented to the meeting

a draft of contract between the Northwestern Na-

tional Bank of the one part and The First National

Bank of Portland and The United States National

Bank of Portland, of the other part, in the form of

a proposal and a proposed acceptance, providing

for the sale of all assets of The Northwestern Na-

tional Bank and the assumption of certain liabilities

of said bank by The First National Bank and The

United States National Bank.

Thereupon a resolution was offered by Mr. Phil

Metschan who moved its adoption, which motion

was seconded by Mr. A. D. Charlton and said reso-

lution was unanimously adopted, and by said resolu-

tion it was unanimously

Resolved that the president and secretary of the

Northwestern National Bank be and they are hereby

authorized and directed to execute and deliver to

The First National Bank of Portland a written

proposal in the form now submitted to the meeting,

and that said form so submitted to the meeting be
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preserved in the record book of this bank '

—

and

Whereas, the contract in the form of a proposal

and acceptance, as in said resolution referred to,

was thereupon, in pursuance of the authority of

said resolution of said board of directors, constitu-

ting more than a quorum thereof, duly executed,

with the w^ritten approval thereon of the nine

directors present at said meeting, and with the

written approval thereon of shareholders holding

15,746 shares, and more than two thirds of the

authorized and outstanding capital stock of this

bank, and with the guaranty of directors and share-

holders C. A. Morden and O. L. Price, Trustees,

0. L. Price, E. S. Collins, M. Skinner, Phil Met-

schan, Natt McDougall, A. D. Charlton, Chas. H.

Stewart and C. K. Spaulding, all as follow^s:

[392—62]

To First National Bank of Portland, Oregon, and

United States National Bank of Portland,

Oregon.

Gentlemen

:

The undersigned. The Northwestern National

Bank of Portland, Oregon, hereby proposes to sell,

assign and convey to you all of its assets of any

name and nature in consideration of your assuming

and agreeing to pay all of its liabilities, including

liabilities to depositors, but excepting from said

agreement to assume and pay, two certain notes

bearing even date herewith, each non-negotiable in

form, one for One Million Dollars ($1,000,000) pay-

able to C. A. Morden and O. L. Price, Trustees,
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and the other for one million dollars ($1,000,000)

payable to Mark Skinner, Agent executed by The

Northwestern National Bank of Portland; and

excepting any liability to any shareholders of said

Northwestern National Bank of Portland.

It is further understood that you will liquidate

and convert into cash, all of the assets so sold and

transferred which may be necessary to pay those

liabilities so assumed by you and the reasonable

expenses of such liquidation and shall thereupon

re-assign and re-convey to the undersigned all such

assets then remaining.

It is especially agreed by C. A. Morden and O. L.

Price, trustees, and Mark Skinner, agent, that if

said assets so sold and transferred shall be insuffi-

cient when liquidated to pay each and all of said

liabilities so assumed, said notes and each of them

shall be held for naught as to said First National

Bank and said United States National Bank, and

to evidence this agreement, C. A. Morden and O. L.

Price, Trustees, and Mark Skinner, Agent, here-

unto set their signatures as such.

Your acceptance of this proposal shall vest in

you the title to all such assets and shall bind you

to assume and pay the liabilities above assumed

but not those especially excepted as aforesaid. The

Northwestern National Bank of Portland hereby

guarantees to First National Bank and United

States National Bank each and every asset so

turned over and delivered, which guaranty shall be

prior in right and prior in time to any liability

by Northwestern National Bank upon said non-
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negotiable notes to C. A. Morden and O. L. Price,

trustees, and Mark Skinner, agent.

This instrument is executed pursuant to the

unanimous vote so authorized, of a majority of the

board of directors of The Northwestern National

Bank, as appears in the records of said Board in its

minute book and by the signatures of said Directors

appended thereto.

Said directors further agree to forthwith call a

special meeting of the stockholders of The North-

western National Bank, as appears in the records

of said Board in its minute book and by the signa-

tures of said directors appended thereto.

Said directors further agree to forthwith call a

special meeting of the stockholders of the North-

western National Bank for the purpose of adopt-

ing a resolution or resolutions ratif\"ing the sale

aforesaid and this agreement and the passage of any

other resolutions germane thereto. Stockholders

holding [393—63] the number of shares of the

outstanding capital stock of The Northwestern Na-

tional Bank of Portland set opposite their respec-

tive names, join in the execution hereof as evidence

of their approval thereof and append to their sig-

natures the number of shares they respectively own

and hold therein, and agree at said special stock-

holders' meeting to be called for said purpose, to

vote affirmatively upon resolutions approving said
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sale, and this agreement and any other resolutions

germane thereto.

Yours very truly,

THE NORTHWESTERN NATIONAL
BANK OF PORTLAND.

By O. L. PRICE,
President.

(Corporate Seal)

Attest

:

M. SKINNER, Secy.

The foregoing proposal is hereby accepted

:

THE UNITED STATES NATIONAL
BANK OF PORTLAND.

By J. C. AINSWORTH,
President.

THE FIRST NATIONAL BANK OF
PORTLAND.

By A. L. MILLS,
President.

Dated March 29, 1927."

(R.200-204.)

It then appeared from the evidence that on the

31st day of March, 1927, the directors and guar-

antors had executed an instrument with the First

National Bank of Portland and the United States

National Bank of Portland providing that none of

the assets of the Northwestern National Bank of

Portland taken over by these banks should be com-

promised, sold or disposed of except on face value

except on the notice therein prescribed, and that

stocks and bonds comprising the assets should be

sold at their market value except upon notice, and
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in respect of this document the directors and guar-

antors then acting, Morden, Price, Collins, Skinner,

Charlton, Metschan, Stewart, Spaulding and Mc-

Dougall addressed to the First National Bank of

Portland, Oregon, and the United States National

Bank of Portland, Oregon, two communications or

papers, [394—64] part of the same transaction

under dates of April 5th and 12th, 1927, as follows,

to wit:

Portland, Oregon, April 5, 1927.

F"irst National Bank of Portland, and The United

States National Bank of Portland.

Gentlemen

:

The undersigned heretofore executed and deliv-

ered to you a certain guaranty dated March 29,

1927, guaranteeing the assets of the Northwestern

National Bank of Portland, thereby warranting

their legal assistance, that the same were worth

their face and accrued interest, if any, and in the

case of real estate worth its book value; for the

purpose of assuring you of full reimbursement of

all advances made or to be made by you in the

payment of the obligations of the Northwestern

National Bank of Portland assumed by you in the

agreement referred to in said guaranty, which guar-

anty is in the maximum amount of $2,000,000;

In view" of the fact that some difficulty is being

encountered in liquidating the assets because of the

strict requirements of the law in regard to the

rights of guarantors, which are in this instance

working to the prejudice of the undersigned, we
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deem it advisable to and do hereby authorize you to

surrender any collateral heretofore held by the

Northwestern National Bank of Portland as security

for any obligation to it omng, uj^on the x^ayment of

the amount of the written obligation of the obligor

for which such collateral is specifically held; and

notwithstanding the general collateral provisions of

said obligation; also to sell any stocks or bonds

forming a part of the assets of said bank for the

market value at the time of such sale, without any

notice to us, but subject to the approval of O. L.

Price, or his nominee, and do hereby waive protest,

demand and notice of non-payment of any notes,

trade acceptances or other evidence of indebtedness

forming a part of the assets of said bank. It is

understood, of course, that all of the assets of said

Northwestern National Bank of Portland were

transferred and delivered to you as collateral to

secure the repayment of such advancements to-

gether with interest thereon at the rate of six per

cent (6%) per annum from the time such advance-

ments were made until they are repaid ; and also the

expenses incident to the liquidation of such assets;

that in the event any surplus remains upon the

liquidation of said assets after full repayment to

you of the amounts hereinabove mentioned, it is

to be turned over and delivered to the Northwest-

ern National Bank of Portland; and in the event

you have not been fully repaid your said advance-

ments, with interest as aforesaid, and said expenses,

by twelve (12) months from March 29, 1927, you

have recourse against the undersigned guarantors,
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jointly and severally to the extent of $2,000,000;

resei-ving to yourselves in addition recourse against

[395—65] the assets of the Northwestern Na-

tional Bank of Portland then remaining unliqui-

dated, against the bank itself, and also against its

shareholders upon their statutory double liability.

You are further advised that in the event it

should in your discretion become advisable to ad-

vance any funds in order to protect and conserve

the assets so turned over to you, especially in order

to enable certain sheep companies, now debtors of

said Northwestern National Bank of Portland, to

complete their operations, and to enable certain

ranch owners to complete the harvest of their crops,

in order to enable them to derive sufficient funds

with which to pay their indebtedness to said bank,

you are hereby authorized to advance such addi-

tional sum as may be authorized by O. L. Price,

one of the undersigned guarantors, or his nominee,

for which purpose, and such advancements, to-

gether with interest thereon from the time of the

making thereof until repayment, shall constitute

additional advancements on the same basis as those

made for the payment of the present liabilities of

said bank.

We do further advise you that the five day notice

in said guaranty required to be given may be waived

by Mr. O. L. Price, one of the undersigned guaran-

tors, or his nominee appointed in writing, on behalf

of all of the undersigned ; that in the event you should

inadvertently or otherwise fail to give any notice to

which we may be entitled, or fail to comply with
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any express or implied condition of said guaranty,

that we shall be discharged only to the extent of the

loss actually suffered by reason of such violation;

and that you shall not be in any manner liable for

the shrinkage of any assets or any loss incurred in

the liquidation thereof, or for any error of judg-

ment in such liquidation, except for your own negli-

gence.

Very truly yours,

E. S. COLLINS,
C. K. SPAULDING.

C. A. MORDEN,
O. L. PRICE (Trustees),

As Trustees under the

Last Will and Testament

of H. L. Pittock, Dec'd.

O. L. PRICE. M. SKINNER.
PHIL METSCHAN. CHAS. H. STEWART.
NATT McDOUGALL. A. D. CHARLTON."
(R., 206-209.)

"April 12, 1927.

First National Bank of Portland, Oregon, United

States National Bank of Portland, Oregon.

Mr. Mark Skinner,

Portland, Oregon.

Grentlemen

:

Heretofore, under date of April 5, 1927, C. A.

Morden and O. L. Price, Trustees under the last

Will and testament of H. L. Pittock, deceased, and

others, who, under date of March 29, 1927, executed

and delivered a certain guaranty agreement with
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respect to the assets of the Northwestern National

Bank of Porthmd agreed on a method of submitting

to the approval of O. L. Price, or his nominee,

certain [396

—

66] matters relating to the liqui-

dation of the assets of said Northwestern National

Bank of Portland. In order that there may be a

record of the appointment by the undersigned of his

nominee to act for him, in pursuance of said docu-

ment dated April 5, 1927, the undersigned, O. L.

Price, does hereby appoint Mark Skinner, of Port-

land, Oregon, as his 'nominee' and empowers said

Skinner to act for gim in the performance of all

duties, matters and things, which, under said docu-

ment of April 5, 1927, the undersigned or his nomi-

nee is authorized to act.

Yours truly,

O. L. PRICE."
(R., 209, 210.)

And at said meeting of May 3, 1927, the following

resolutions with respect to said matters were

adopted as in said record stated, as follows, to wit:

"Resolved, that the shareholders hereby ratify,

confirm and approve the action of the board of di-

rectors, at its said meeting held March 29, 1927, in

voting to sell all of its assets to the First National

Bank of Portland (Oregon) and The United States

National Bank of Portland (Oregon), and in author

izing its president and secretary to enter into the

foregoing contract with said The First National

Bank and said The United States National Bank
of Portland, in the form of said written proposal,

accepted, in writing, by said The First National
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Bank of Portland and said The United States

National Bank of Portland, and in causing all of

the assets of this bank to be delivered to said The

First National Bank of Portland and said The

United States National Bank of Portland, and

further approve the execution of said guaranty of

March 29, 1927, by said guarantors, said instrument

of March 31, 1927, said instrument of April 5, 1927,

and said nomination by said O. L. Price of Mark

Skinner as his 'nominee' by said instrument of

April 12, 1927; Be it Further Resolved that the

action of the said board of directors and the said

officers in said contract of March 29, 1927, in guar-

anteeing the assets of said Northwestern National

Bank of Portland, meaning thereby to warrant

their legal existence, that the same were worth their

face value and accrued interest, if any, and in the

case of real estate, worth its book value, and the

action of the board of directors in maintaining,

undisturbed and unimpaired, shareholders' statu-

tory double liability as to all liabilities of this bank

unliquidated from said assets, are such and all

hereby in all respects ratified, confirmed and ap-

proved
;

Be it Further Resolved, that the shareholders

of this bank recognize that the moneys advanced

[397—67] by said The First National Bank of

Portland and said The United States National

Bank of Portland in the paying of the Liabilities

of this bank, as in said contract set forth, are prior

in time and prior in right in their repayment from

the assets of this bank, from said guaranty and
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from the shareholders' statutory double liability, to

the pajTuent by this bank to C. A. Morden and

O. L. Price, Trustees, of the sum of $1,000,000 and

to M. Skinner, Agent, of the sum of $1,000,000 which

$2,000,000 represents money advanced by certain of

the shareholders of this bank, and is represented

by non-negotiable promissory notes, executed by

this bank to the said C. A. Morden and O. L. Price,

Trustees, and said M. Skinner, Agent, respectively:

Be it Further Resolved, that the board of direc-

tors be, and they hereby are, authorized and em-

l)owered to pass, from time to time, such further

and additional resolutions as may be necessary to

carry into full force and effect the said contract

between this bank, said The First National Bank
of Portland and said The United States National

Bank of Portland, and, pursuant thereto, to au-

thorize the officers of this bank to enter into such

instruments, in writing, as may be necessary in the

premises. The foregoing resolution was adopted

by 16,915 votes, representing more than two-thirds

of the capital stock of this association, no direc-

tor, other officer or employee having acted as

proxy, with shareholder Cotton, holding 30 shares,

and shareholder Griffith, holding 10 shares, voting

'no.'

Thereupon, proxy shareholder Palmer L. Fales

moved, shareholder James B. Kerr, seconded, and

it was

Resolved that a meeting of the board of directors

of this corporation be held upon the adjoui^nment

of this shareholders' meeting, and that the board
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of directors be instructed to adopt a resolution di-

recting the president of this bank, or any vice-

president, or the cashier, or the secretary of the

board of directors, to certify to the Comptroller

of the Currency the action of this shareholders'

meeting in voting to go into liquidation, and to

publish notice thereof for the period of two months

in a newspaper, published in the City of New York,

and also in a newspaper published in the City of

Portland, Oregon, which notice, so published, shall

apprize the holders of the notes of this corporation,

and its other creditors, that this association is clos-

ing up its affairs, and that they should present

their notes and other claims against the association

for payment.

The foregoing resolution was adopted by 16,915

votes, representing more than two-thirds of the

capital stock of this association, no director, other

officer or employee having acted as proxy, with

shareholder Cotton, holding 30 shares, and share-

holder Griffith, holding 10 shares, voting 'no.'

(Signed) M. SKINNER,
Secretary.

(Signed) A. L. FRALEY,
Cashier."

(R., 210-212.) [398—68]

The notes to Morden and Price, trustees, in the

sum of $1,000,000 and to Skinner in the sum of

$1,000,000 referred to in the foregoing reso-

lution as aggregating the $2,000,000 were then pro-

duced in open court and identified as so made in

Die resolutions set forth.
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It was then proved in evidence by the witness

SKINNER that according to the minutes the Oc-

tober 14, 1924, report of the Examining Committee

hereinbefore set forth did not come before the

Board of Directors until December 17, 1924.

On March 1, 1927, the resignation of Emery

Ohnstead as president and as a director of the

Bank was received to take immediate elfect and

accepted by the Board, and O. L. Price was then

nominated for that office and continued to serve

until the Bank closed.

The stockholders' meeting of January 11, 1927,

at which upon call came up for consideration the

entire proceedings of the Board of Directors re-

ferred to in the meeting of May 3, 1927, and as

taken of the previous meetings in March and April

and upon the matters involved herein the evidence

shows as follows:

"Thereupon the secretary pro tern read in full

the minutes of the special meeting of the share-

holders held May 3, 1927, and on motion of proxy

shareholder, George Black, Jr., seconded by share-

holder E. S. Collins, said minutes were approved

without any dissenting vote, except that proxy

shareholder W. C. Bristol asked that the 250

shares of stock of C. A. Burckhardt for which he

is proxy, be recorded as voting 'no,' and that the

stock standing in the name of Francis P. Graves

& Company, 200 shares, represented by W. C. Bris-

tol, proxy, claimed by Mr. Bristol to be owned

by Fred A. Ballin, be likewise recorded as voting

*no,' and both of said requests are hereby set down
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as being made." (R., 24&-247.) [399—69]

The evidence showed that on March 8, 1928, the

president reported to the board that the officers of

the Davin Michellvi Sheep & Land Company had

executed a lease to the Enterprise Livestock Com-

pany for a period of three years from March 1, 1928,

subject to sale on a rental basis of 15^ per acre per

annum, and the action of the officers in executing

this lease was aproved upon motion of Mr. Collins,

seconded by Mr. Metschan. (R., 248.)

The evidence then further showed through the

testimony of the witness SKINNER that the sal-

aries hereinbefore referred to especially had as to

himself and other officers received the first in-

creases January 19, 1924, and remained the same

as to the other officers than Olmstead up to Jan-

uary 12, 1927, but in the meantime Kanzler was

taken on at a salary of $6,000 a year in 1926 and

served until the Bank closed.

It appeared from the evidence that September

11, 1923, the board of directors notified the Comp-

troller of the Currency that the J. E. Wheeler over-

draft for $3,699.40 and The Telegram Publishing

Company $24,901.94 overdraft and Brown and

Wheeler endorsed L. R. Wheeler for $5,000.00 has

been paid, and thereafter sundry and different

transactions as shown by the evidence were had,

and on the 9th day of October, 1924, at a special

meeting of the Executive Committee attended by

Price, Spaulding, Metschan, Pittock, Skinner with

Price presiding the following motion was passed,

and transactions were had and done: [400—70]
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"On motion of Mr. Spanieling seconded by Mr.

Metschan, the following resolution was adopted:

WHEREAS the action of officers of the bank in

approving checks on other banks drawn by J. E.

Wheeler against insufficient funds, has created an

overdraft on his account in the amount of approxi-

mately $350,000, which amount he is unable at this

time to cover in any other way;

BE IT RESOLVED that the officers of the bank

be instructed to accept for discount and credit to

his account the following notes:

Wheeler Timber Company 50,000

McCormick Lbr. Co 100,000

Portland Telegram 100,000

J. E. Wheeler 100,000

It is understood that Mr. Spaulding, Mr. Met-

sehan, Mr. Charlton and Mr. Pittock, members of

the Executive Committee, were entirely without

knowledge of the overdrafts mentioned above, and

are approving of these loans only for the purpose

of covering an existing debt.

On motion of Mr. Meschan, seconded by Mr.

Charlton, the officers of the bank were especially

instructed not to permit any further overdrafts on

the accounts of J. E. Wheeler, or the Portland

Telegram.
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(Testimony of M. Skinner.)

No other business appearing the meeting ad-

journed.

0. L. PRICE,
Chairman.

A. D. CHARLTON.
PHIL METSCHAN.
CHAS. K. SPAULDING.
F. F. PITTOCK.

M. SKINNER,
Secretary.

(R., 264-265.)

Thereupon the Executive Committee minutes of

August 18, 1925, were shown the witness Skinner

and he identified the minutes and his signature

thereto, whereupon the following proceedings took

place

:

'*Q. Same people present August 18, 1925. You

point out to me—Mr. Olmstead appears to have

siged that. Is that his signature?

COURT.—You might assume, until something to

the contrary appears.

Mr. BRISTOL.—'On motion of Mr. Spaulding,

seconded by Mr. Charlton, a loan of $150,000 for

a period of ninety days was granted to J. E.

Wheeler, to be secured by deed to his one-eighth

interest in what is known as the Trask Timber

Tract, and certificates representing eighty-eight

shares of the capital stock of the Silver Fork Lum-

ber Company? [401—71]

"Mr. HAMPSON.—I would like the record to

show that Mr. Metschan was not present at that
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(Testimony of M. Skinner.)

meeting of the Executive Committee, and also he

was not present at the meeting of the board of di-

rectors at which the minutes of that Executive

Committee meeting were approved.

Mr. BRISTOL.—It is a certainty he was not at

that meeting, and if you say he was not at the

other, then I will stipulate to that.

Mr. HAMPSON.—AU right.

Q. Do you recall the directors' meeting in the

other book, of August 18, 1925, when this report

came up to them?

A. No, sir, I don't remember. I am sure it was

approved, though, at a later date.

Q. You are sure it was approved at a later date?

A. Yes.

Q. Do you know whether Mr. Metschan was pres-

ent at that later date ?

A. I couldn't say without looking it up.

Q. Will you look it up, who all were present, and

answer this afternoon? A. Yes.

Q. I don't want to question Mr. Hampson, but

whatever it is.

A. The book is right there.

Mr. HAMPSON.—Here it is, page 405 of the

minute-book is a record of the meeting of the board

of directors, where the Executive Committee re-

port of August 18th, the one just described, was

approved, and the minutes show that Mr. Metschan

was not present at that meeting of the board of

directors.
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Mr. BRISTOL.—Well, I will stipulate that."

(R., 270-271.) .

It then appeared from the evidence that on April

13, 1926, there was an Executive Committee meet-

ing at which Olmstead, Charlton, Metschan,

Spaulding and Pittock were present, at which were

recited the loans taken by the Bank and the amount

of renewals and reductions and these loans were

approved but with this limitation,—loans approved

by the Committee with the exception that directors

Charlton, Metschan and Spaulding withheld ap-

proval of accepted drafts drawn by J. E. Wheeler.

It then appeared in evidence that upon May 25,

1926, an Executive Committee meeting was held at

which Charlton, Spaulding, Pittock and Skinner

[402—72] with others were present, but not Mr.

Metschan, the day after the writing of the letter of

May 24, 1926, hereinbefore set forth to the Comp-

troller; at this meeting some thirty-three specific

loans and credits by name were considered, specifi-

cally enumerated, and the officers were authorized

to make advances if required in amounts which

shall not exceed in the aggregate the amounts set

opposite the names as follows and then were set

forth the names, and among them was the Baldwin

Sheep Company, Madras, $125,000.

It then appeared in evidence that on June 8,

1926, improvement of the interior of the Bank

premises was considered by contract with A. Guth-

rie & Company in the amount of some $165,000

and the work commenced within reasonable time
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and went over into the following year, 1927. (R.,

278.)

Then follows that on July 13, 1926, on motion of

Olnistead, seconded by Charlton, at an Executive

Committee meeting the specific item of McCormick

Lumber Company in the sum of $100,000 in the

line of credit was revoked, and those who sat upon

that meeting in addition to the two mentioned were

Metschan, Price, Spaulding, Pittock and Skiimer.

Thereupon the witness produced an agreement of

guaranty that was referred to in the previous trans-

actions as, of and about March 18th as stated by

the witness; the agi'eement itself being produced

l)y the witness and is as follows:

''THIS AGREEMENT made and entered into

on March, 1927, by and between The Northwestern

National Bank, of Portland, Oregon, hereinafter

referred to as 'fii-st party' and the undersigned

[403—73] who are shareholders and/or directors of

said bank, hereinafter referred to as 'second party.'

WITNESSETH: That whereas first party has

sustained certain losses reported by the Chief Na-

tional Bank Examiner in an amomit in excess of

the amount of the present capital stock, surplus

and undivided profits, making necessary an assess-

ment on the stock of said first party owned by the

respective shareholders thereof, and WHEREAS,
the first party, being in an insolvent condition, can-

not be permitted to continue to operate until its

solvency has been in some manner restored, the

first party and second pai-ty hereby enter into the

following mutual agreement:
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1. Cash has been deposited in first party by

shareholders signatory hereto as follows

:

Amount of

Shares Owned. Deposit.

F. F. Pittock 175 17,500

Phil Metschan 100 10,000

E. S. Collins 760 76,000

0. L. Price 290 29,000

Estate of H. L. Pittock 7696 769,000

C. K. Spaulding 200 20,000

A. L. Charlton 250 25,000

Kate Hebard 100 10,000

TOTAL CASH DEPOSITED $957,100

2. Deposits of cash are to be made in first party

within thirty days from this date by the following:

M. Skinner 50 5,000

Chas. H. Stewart G5 6,500

•3. In addition to the amounts indicated in par-

agraphs (1) and (2) above, the payment of the

amounts named by the persons named in this par-

agraph (3) will be paid to first party on demand:

Estate of H. L. Pittock 769,600

O. L. Price 36,500

F. F. Pittock 17,500

C. K. Spaulding 5,000

James F. Twohy 10,000

Phil Metschan 10,000

M. Skimier 1,000

Natt McDougall 1,000
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E. S. CoUins 76,000

Chas. H. Stewart 1,000

TOTAL $927,600

4. The condition under which deposits referred to

in paragraph (1) hereof is that the funds depos-

ited nuist be used for the payment of an assessment

upon the stock of the respective depositors and said

deposit cannot be withdrawn for any other purpose

until such assessment has been paid in the amount

ordered by the Comptroller of the Currency, and

the deposits to be made under paragraph (2)

hereof shall be subject to the same condition.

5. Deposits to be made under paragraph (2)

hereof shall be made on demand, the aggregate, or

so much thereof as may be necessary, shall be used

for the [404—74] payment of the assessment on

stock of shareholders who shall fail or refuse to

pay their assessment as required by law, and any

stock so purchased shall be held for the account of

the persons named in paragraph 3 hereof in the

proportion that the amount subscribed by each

beai-s to the total subscription of $927,600.

6. None of the funds deposited or to be depos-

ited in first party shall be used for any purpose

other than for the payment of assessment on stock

of said first party and no deposits made or to be

made shall be refunded until said assessment has

been paid in full following which any deposits re-

maining shall be returned to the respective deposi-

tors." (R., 28-281.)
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Thereupon with respect to the Bank building the

witness SKINNER was asked the following ques-

tions and made the following answers, and the rec-

ord shows the following proceeding:

Q. Under what you have as building account.

And the total value means the purchase price?

A. Yes.

Q. That is the amount the Bank paid for if?

A. That is according to the resolutions in the

minutes $1,690,000.

Q. And you remember I asked about the charge-

off of $490,000? That is the difference between

$1,200,000 and $1,690,000.

A. Well, I will explain the transaction if you

wish me to.

Q. What I am trying to get at is, so we will un-

derstand these items.

A. I will explain them.

Q. The first is the purchase price ? A. Yes.

Q. The next is the account of the mortgage?

A. Less mortgage would leave $890,000; then was

an appreciation put upon the books of the value of

this property, to bring the net book value of the

property to $1,200,000; therefore there was an ap-

preciation in value over and above the purchase

price of $310,000; that $310,000 I understand is

what you want explained; what was done with it;

that is it?

Q. Yes—no; just a minute. Does that give you

what you carry on your books? In other words
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what you have done here is to arrive at how you

are carrying the $1,200,000? A. Yes, sir.

Q. Then you show on this statement, where you

show an appreciation of $310,000 you satisfied it

by debit to '' Profit & Loss Account"?

A. Credit to Profit and Loss.

Q. Credit to Profit and Loss account, $300,206.84

and to adjust miscellaneous items $9,793.16?

A. That is correct.

Q. Making $310,000. Is that it?

A. That is right. [405—75]

Q. What I want to know, and what I asked, is

this. Are we to understand from this that the

way you handled the transaction that building really

cost you $2,000,000 i

Mr. HART.—No, Mr. Bristol: Let me explain.

They stepped up their figures on the book there,

the value of the Bank building on the books, from

the original purchase, up $310,000.

COURT.—To $2,000,000?

A. Yes, sir.

Mr. HART.—Taking up what they believed to be

the appreciation in value of the building.

Mr. BRISTOL.—What I am trying to arrive

at is, you mean in this paper that your book ac-

count shows that Bank building cost you $2,000,000 ?

A. Yes.

Mr. HART.—No, nothing of the sort.

A. Including the mortgage.

Mr. HART.—Doesn't show any such thing. The
building didn't cost that. The final figure you
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have there is the cost pkis appreciation, which is

a matter of judgment.

COURT.—Bought the building for $1,690,000,

and then added $310,000 to that for appreciation ?

A. That makes |2,000,000; but it was carried on

the books at $2,000,000 less the mortgage.

Mr. HAMPSON.—The books don't show they

paid $2,000,000 for it.

Mr. BRISTOL.—That is what I asked you.

Mr. MAGUIRE.—Your question was whether he

carried that on the books as part of the cost of the

building.

Q. Now, having regard to His Honor's question,

what you mean hj this paper as showing the exact

condition—I am not talking about what you mention

as a few dollars—you take this amount that you

appreciate, and you make a credit, you say. That

is what you said, when I said debit—^you made a

credit to Profit and Loss of $300,206.84 and you also

made a credit to adjust Miscellaneous Items, what-

ever that is, for $9,793.18, showing how the $310,000

appreciation was taken up?

A. Yes.

Q. Now I say again, that on the books of your

Bank your building at that transaction as shown,

having relation to the board of directors meeting

that I asked you about is that the cost of the build-

ing to the Bank was $2,000,000.

Mr. HART.—What is the use of stating it that

Nvay. The cost was not that.

COURT.—It looks from what I can gather that
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they simply swelled the assets $310,000, and in order

to get the $310,000 into Profit and Loss—book-

keeping.

A. That is correct.

Mr. HART.—This building had become worth

that and more than that.

COURT.—According to their estimate, yes.

Mr. HART.—The building later sold for more

than that, if your Honor please.

COURT.—In other W'Ords bought the building for

$1,690,000 and considered it worth $2,000,000?

A. Yes, that is correct. [406—76]

Mr. HART.—After its value increased, yes.

That gave them three hundred thousand surplus,

which they used in charging as a credit to Profit

and Loss.

COURT.—That is more bookkeeping.

Mr. HART.—That is all.

Q. Is that an Executive Committee meeting which

was on your book now, February 24, 1925 "?

A. Yes, sir.

Q. Now it says in here that Mr. Olmstead said

that they had consummated the purchase of the

bank building at a cost of $1,690,000, and that the

property w^ould be carried on the books at $1,200,000

and the payment of a mortgage of $800,000 assumed.

A. That makes your two million.

Q. Now I ask you if the difference between the

$1,200,000 the purchase price of the building, and

the $1,690,000—that is what I asked you about—is
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$490,000, and that is the paper you bring in to

satisfy that question?

A. Yes, sir." (R., 282-286.)

Thereupon complainants' complaints (Exhibit 1)

was offered in evidence.

Thereupon the original examiner's report of June

24, 1924, was shown the witness SKINNER and as

produced by him known as the "Otto report" and

the matters heretofore set forth in the proceedings

of 1924 were therefore specifically enumerated and

specially referred to as of the date of June 14, 1924,

and thtvew was then overdue paper of $362,882.62

and Bad Debts of $1,116,481.44; and Other Overdue

paper of $620,447.27, and the total footing as of

June 14, 1924, was $1,736,928.66.

Thereupon Mr. Hart as Chief Counsel called at-

tention to the application of Section 5204 of the

Revised Statutes ; then Mr. Logan, attorney for Mr.

Morden stated that the same rule applied in the

state as in the United States, and the following took

place: [407—77]

"Mr. BRISTOL.—All I want to say about that

is that the officers have this information right under

their noses and as your Honor has already an-

nounced in the criminal case, and I have heard you

do it, people don't have to go into this business if

they don't want to, and when they go in they go in

with knowledge of what they have to do.

Q. Now, as quickly as we can, I would like you to

answer me this please. Did you find in that report,

under the same heading of Overdue Paper, Statu-
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tory Bad Debts and Other Overdue Paper, in ac-

cordance with Section 5204 of the Revised Statutes

of the United States, which is printed on here,

O. Anderson, for instance, and others; you may
look through yourself; they are listed in the com-

plainants' complaint, and to which Mr. Hart

referred, as early as June 14, 1924.

Mr. HART.—You say were they in there as early

as that. Indeed they were, much earlier, some of

them.

Mr. BRISTOL.—All right; that answers the

question.

Q. Now, were they still being administered upon

by your bank and checked by you June 14, 1924,

in accordance with his pointing out—meaning Otto

—pointing out to you directions in regard to some?

Mr. HART.—The records speak for themselves

in regard to that.

Mr. BRISTOL.—I asked if he knew about it as

an officer.

Mr. HART.—I don't think j^ou can ask him to

give you what the records show over a period of

years.

Mr. BRISTOL.—Are those things listed in com-

plainants' complaint, referred to by you in this

report as criticisms of bad paper as of that date?

Mr. HART.—Undoubtedly some of them may be,

those that have not been charged off on which losses

may have been ascertained.

Mr. BRISTOL.—With reference to your own
statement to the Court, you told the Court there was
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active administration upon these, and that plain-

tiffs' statement had been grossly exaggerated, and

that there were no such losses as claimed.

Q. Have you found any at all, did you find any?

A. Some of these collections are listed there.

Q. In order to be specific, I call your attention

to A. O. Anderson. Doesn't that state that A. O.

Anderson in a certain amount is slow, and if so read

the amount it states at that time.

A. List A. O. Anderson & Company loans in the

amount of $91,330.40 on that date, of which he esti-

mates 60% to be doubtful, and $31,330.40 to be lost.

Q. June 14, 1924?

A. That was his estimate, yes. I notice, however,

that there was $19,800 paid on it very shortly after-

ward.

Q. TFhat is not his writing, that is somebody

else's. A. That is ours.

Q. I will get to that after a time. Here is

A. Rupert for instance.

A. Under this particular heading they list A. Ru-

pert & Company Inc. loans amounting to $25,747.93,

listing the same amount as slow. [408—78]

Q. That is of date June 14th? A. Yes.

Q. Do you find any reference to D. M. Stewart?

A. He lists D. M. Stewart loan of that date

$44,221.20, and the same amount as slow.

Q. Now did you bring the one of 1925, the first

one? A. February 2, 1925.

Q. Before we come to that, I call your attention

to this again. Now, he divides his report appar-
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ently into large line—yon note I call your attention

to that? A. Yes.

Q. Under large lines you find Bankers Discount

and Oregon Agricultural, B. F. Wilson and M. F.

Jones, do you? A. Yes.

Q. And those marks that are on here are check-

ings and \Yorkings of the people in the bank?

A. Yes.

Q. And the original figures of these large lines

at that time and his criticisms of it, total how much?

A. $770,112.14.

Q. Now in that very thing you find also, don't

you, Dudur Farm & Fruit Company, and the

amount of that is how much?

A. $524,746.97, including bonds, securities and

notes.

Q. Now, I call your attention to the same June

14, 1924, report still under the heading of Large

Lines, and ask if you find there set forth before you

matter in addition to that which was by your Board

recorded, having regard to this report being read,

concerning J. E. Wheeler and the 'Telegram,' and

matters otherwise alleged in the complainants' com-

])laint, that you heard Mr. Hart speak about to the

Tourt, and items we have been pursuing here ?

A. I find reference to—did you mention any

name ?

Q. Wheeler and 'The Telegram' and the rest of

them.

A. I find mention of their obligations here.

Q. And this matter that he has on

—
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A. Page six, insert 5.

Q. Page six, insert 5, commences with the words,

''Entire Line."

A. This has reference to that up there.

Q. All right. Then that means the list?

A. Yes, as having to do with this paragraph.

Q. You understand the matter I am showing,

which is to shorten up and connect the items al-

ready given to the Court out of your big book, $584,-

500 referred to in that letter? A. Yes, sir.

Q. Now, these items as he shows them, and that

are on the books, are covered by these comments,

are they not, as I show you? A. Yes.

Q. And J. E. Wheeler appears there, $86,000?

A. Yes.

Q. And the Wheeler Timber Co. appears there as

$90,000? A. Yes.

Q. And under L. E., brother of J. E. Wheeler,

as that reads, appears $106,500? [409—79]

A. Yes, sir.

Q. And the W. G. Wheeler Estate, J. E. Wheeler,

executor, appears as $95,500? A. Yes, sir.

Q. Telegram Publishing Company, J. R. and

L. R. Wheeler $120,000? A. Yes, sir.

Q. McCormick Lumber Company, managed by

J. E. Wheeler $86,500? A. That is correct.

Q. Then he brings his total out.

A. $584,500.

Q. Then he follows with this writing, does he not ?

A. He does.

Q. 'Line reduced about $60,000 since last ex-
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aniination. J. E. Wheeler's statement shows net

worth $4,515,000 consisting largely of timber hold-

ings. L. R. Wheeler shows net w^orth $1,660,000

consisting mostly of timber holdings. Bank offi-

cials state Wheelers have a deal pending covering

sale of 50,000 acres of timber on Rogue River, in

Oregon and expect to get about $3,500,000 for it.

Are considering purchase by one of the largest

lumber manufacturers in the United States. If

deal goes through it is said entire line will be liqui-

dated. McCormick Lumber Company makes a

statement showing net worth of $1,047,000 consist-

ing largely of plant and timber. Wheeler Brothers

own the Telegram, a local evening newspaper com-

pany, statement shows net worth $671,000 mostly

franchise and fixed assets; not making any money.

The above line is safe, but has become quite peima-

nent, and should be liquidated.' Is that correct?

A. That is what it says there." (R., 292-297.)

Thereupon the report of the Examiner February

2, 1925, was shown the witness and the following

questions and answers w^ere given:

"Q. Now, will you please state to me what that

Examiner's report of the condition as of February

2, 1925, referred to in the record I read before,

showed to be the Capital, Surplus and Undivided

Profits, on the date of February 2, 1925?

A. $2,461,420.36.

Q. That includes Capital, Surplus and Undivided

Profits?
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A. Yes, that is net undivided profits after the

expenses are taken out.

Q. Now, will you look and tell me please, on that

report, having reference to the same item Mr. Hart

spoke about, Statutory Bad Debts and Overdue

Paper, what he lists there as your total of that

date'?'

A. Total Bad Debts as defined by the Section

amounted to $780,465.27. That is what you mean,

did you?

Q. I asked for total Overdue Paper, including

Bad Debts.

A. All right, I will change that. $1,207,668.47.

Q. And at this date we find A. 0. Anderson here

listed as a loss for the same amount, don 't we ^.

A. We do. This is estimated.

Q. We find Glenn Miller listed also as a loss,

don't we?

A. To the extent of $9,000.00. [410—80]

Q. And we find A. Rupert, as far as that June

&.4, 1924, report is concerned, the only difference

and change at all is that he has—the amount is the

same, and he carries it over into the doubtful col-

umn, does he not?

A. He carries a portion of it into the doubtful

column; $23,173.93 in the doubtful column; slow

$2,574.00.

Q. At that time he also—does the report refer

to the Bankers Discount Corporation?

A. tinder another heading, yes ; Slow and Doubt-

ful Paper.
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Q. And losses on current Loans? A. It does.

Q. And also refers to the Dufiu* Farm & Fruit

Com})any, and indicates what?

A. Lists the amount as $137,317.52, which he esti-

mates as lost.

Q. Just state whether that report shows as of

that date, to wit, February 2, 1925, that the Wheeler

items as appeared on the June 14, 1924 report, were

again called to the attention of your bank?

A. They were.

Q. And again upon what you call Insert 1-B,

page 6. A. Large Lines.

Q. Itemized amounts of the Wheeler paper. Tele-

gram Publishing Company, are set out again, are

they not ?

A. Same paper. In other words, he refers to the

same notes, under different headings, in every re-

port, in some instances.

Q. Well, with respect to that now; whether they

are under the same headings in different reports,

or not. Tell me please, whether on February 2d

he made any comments which went to your Board

concerning this what you call, I suppose Large

Wheeler Line. Is that what you mean?
A. That is what he calls them, Large Lines.

Q. So we don't misunderstand each other, they

are Wheeler, J. E. and the Wheeler Timber Com-
pany, and L. R. Wheeler, W. G. Wheeler Estate, the

Telegram Publishing Company, and the McCormick
Lumber Company. They are all mentioned?

A. Yes.
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Q. And this matter that is here shown on the re-

port, is as follows, is it not? 'All above list slow

and current loan; no change in their line except

Wheeler Timber Company has been increased $7,500,

J. E. Wheeler's statement under date January 1,

1923, shows net worth $4,515,000, consisting almost

entirely of equities and stocks in timber holdings

companies belonging to Wheeler family and estate.

No statement filed for Wheeler Timber Company,

J. E. and L. E. Wheeler own the Telegram Publish-

ing Company, which publishes a daily newspaper in

Portland. It is claimed the Hearsts have offered

one million for the paper. Refused to sell. State-

ment of Publishing Company shows net worth of

$671,000. McCormick Lumber Company makes

statement showing net worth of $1,886,565 consist-

ing largely of timber holdings. Payment of the

above line depends upon sale of some timber hold-

ings of the Wheeler family and Estate. [411—81]

A written statement of holdings shows that the

family and estate own and control over two hun-

dred thousand acres of timber approximating fif-

teen billion feet, besides other eastern holdings.

J. E. Wheeler shows his personal interest as |5,450,-

000. Liquidation of this line should be insisted

upon. Capital in character and fixed.'

Q. Is that right?

A. That is part of it." (R., 297-300.)

Thereupon the witness produced the Wyld report

of March 25, 1926, and identified the same, and he

was asked what it showed about the Wheeler Mc-
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Cormiek Line and he said that inider the heading

of Large Lines that was shown and that the report

disclosed a complete history as of the date shown

by the report as follows:

*^ J. E. Wheeler, direct loans 236,000.00

J. E. Wlieeler (sundry drafts in bills in

transit) discounted 99,100.00

McCormick Lumber Company (pro-

tested checks in cash items) 36,503.50

Wheeler-Olmstead Company (protested

checks in cash items) 11,000.00

Wheeler Timber Company 97,500.00

W. E. Wheeler Estate 95,500.00

Telegram Publishing Company 120,000.00

Overdraft 261.78

. R. Wheeler 106,500.00

$802,365.28

Loans to J. E. Wheeler unchanged since previous

examination, again classified as Slow.

Sundry Drafts in transit, discounted by J. E.

Wheeler, are draw^n by J. E. Wheeler on W. M.

Wheeler, of San Francisco, the Wheeler Timber

Company of San Francisco, and William Smear-

baugh, of Pennsylvania, while not classified in this

report, are carried in an account "Bills in Transit"

and should be carried in Loans and Discounts. One

draft for $21,900, drawn on W. M. Wheeler is a

renewal.

The McCormick Lmn))er Company protested

checks and the Wheeler-Olmstead Company pro-
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tested cheeks, botli carried as Cash Items, were

eliminated during the examination, having been

taken up by J. E. Wlieeler and the McCormick
Lumber Company. The original checks were pay-

able to and credited to the account of J. E, Wheeler,

and at this examination [412—82] classed as an

excess loan, with the direct liability of J. E.

Wheeler. (See Excess Loan Schedule.)

Loans to the Wheeler Timber Company, the W. E.

Wheeler Estate, and the Telegram Publishing

Company, all secured with a guaranty of J. E.

Wheeler, are unchanged since the previous examina-

tion, and all classified Slow in this report.

Loans to L. R. AVheeler, who also guaranteed the

loan to the Telegram Publishing Company, are un-

changed since the previous examination, and again

classified slow.

The only change in the entire line since the pre-

vious examination is the elimination of the Mc-

Cormick Lumber Company's indebtedness of

$86,500, which was paid through proceeds of a bond

issue, and the addition to the line of the discounts

and cash items listed above.

At the previous examination J. E. Wheeler made

an assignment to the Portland Trust Company, as

trustee, of his one-eighth interest in timber lands

situated in Tillamook Count3% and one-sixteenth

interest in timber lands situated in Yamhill County

;

also the following stock to secure his entire direct

and indirect indebtedness to this Bank.

88 shares of Silver Fork Lmnber Company

40 shares of W. H. Peters Logging Company
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43 shares of McCormick Lumber Company
255 shares of Browns-Wheeler Company
380 shares of W. E. Wheeler Company
This collateral was also pledged as a secondary

lien to an indebtedness owing a Bank in San Fran-

cisco, where it is said the agreement had been for-

warded but not returned. President Ohnstead

gives assurance that Wheeler has arranged his af-

fairs so that a material reduction will be obtained

on this line within the near future, either through

sale of some of Wheeler's holdings, or a bond issue

against the same." (R., 302-304.)

That this report also referred to the Miehellvi

Sheep Company, and the witness showed that there

was listed on that account $350,212.06, including

overdraft and investment in stocks and bonds in

behalf of the Bank, and that as of March 25, 1926,

with respect to Dufur Fruit & Farm Company $295,-

565.68.

Thereupon the witness produced the report of

the Bank Examiner T. E. Harris of September 21,

1926, and therefrom informed the Court that the

total amount of assets scheduled for examination

and considered nonbankable was $2,621,240.05, and

that the amount then doubtful was $490,468.74 ; that

the amount of [413—83] Slow was $809,747.25;

and the witness was then asked if this report showed

anything about the Miehellvi Sheep Company and

the Dufur Farm & Orchards, and the witness then

read from the report as made to the Bank and com-

municated to the directors the following infor-

mation as then given in evidence:
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"A. September 21, 1926, Item 7: Under 'Criti-

cisms.' Lenient credit policies whicli have not only-

resulted in heavy losses but have carried this in-

stitution entirely beyond its legitimate field of

banking and made it a partner and in some in-

stances sole owner of other business which it now

directly or indirectly operates. I may refer to, (a)

Bi-State Investment Company, $501,985.55; (b)

Dufur Farm and Fruit Co., approximately $300,-

000; (c) Davin Michellod Sheep & Land Co., $321,-

150.00; (d) two-thirds interest in Boulder Creek

Lumber Company, $77,490. (in addition to a small

loan)
;

(e) M. L. Jones-Oregon Agricultural Co.

lines $244,681.63; (f) Kelly Ranch Line approxi-

mately $190,000. The foregoing items aggregate

more than $1,500,000, and are investments which

your examiner considers as entirely outside the

purpose for which banks are chartered." (R.,

306.)

Thereupon the witness identified the report made

by T. E. Harris of March 5, 1927, and said that on

page 7 of that report Harris made a recapitulation

of the Losses, Slow and Doubtful Paper, and the

witness was asked to tell what was shown as the

then condition of the Bank under that report and

he answered as follows:

"A. Under recapitulation, total Slow $2,473,-

948.89; Doubtful $347,025.39; Estimated Losses

$2,446,569.19; Appreciation under head of Bonds,

Securities, etc. $25,647.86.
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Q. This is the report that is in this other book

as of date March 5, 1927, before the Board?

A. That is referred to ; letter of March 18th.

Q. Now this being 1927, I call your attention to

Davin Michellvi Sheep Company as to the amount

tlien carried in the books at the date of this report,

March 5, 1927, if he showed anything?

A. He did.

Q. What did he say it was, the amount carried

on the books? [414—84] A. |273,259.97.

Q. Now we go to the McCormick Lumber Com-

pany. What did he say, if anything, of the Mc-

Cormick Lumber Company and J. E. Wheeler?

A. The same heading, please?

Q. That is, the amount carried on the books.

A. It is under the heading of Bonds, Securities,

etc.. Claims Account; this is a subdivision Claims

Account, under the general heading Bonds, Securi-

ties, etc.

Q. All right, all right, I asked you if he stated

what the total amount of the McCormick Lumber
Company and J. E. Wheeler was.

A. Yes, sir. McCormick Lumber Company and

J. E. Wheeler, $796,762.00.

Q. What does he say about that?

A. $791,662 loss estimated on the Wheeler Line.

Other Large Lines have comment on this item.

Q. Now, I call your attention to whether or not

under Excess Loans he has listed anything that

we have been talking about concerning the Dufur
Fruit & Farm or the Davin Michellvi Sheep Com-



480 Charles A. Burckhardt et al. vs.

(Testimony of M. Skinner.)

pany, and the Wheeler line. If he does, tell me

Avhat the report shows.

A. The total Wheeler lines, Excess Loans he

heads this, and Total Wheeler Lines; Total

Wheeler lines is $1,126,662, covering checks of the

McCormick Lumber Company and drafts on the

Wheeler Timber Company referred to just above

this, of 1796,762.

Q. Seven nine one?

A. Seven nine one, he has it here, less five items

believed to be loss estimated $791,662. That is the

amount of these checks.

Q. Well, go ahead, what does the report show?

A. 'The following items are not classified as ex-

cessive loans but they are noted here for future

reference. The exigencies of this examination are

such that I have not had the opportunity to trace

the origin of these items so as to determine whether

they are in violation of Section 5200, U. S. R. R.

Dufur Fruit & Farm Company (Bonds) 267,000

Loss now estimated of $179,500

and previous losses have been taken.

The Item in loans is a receiver 's certifi-

cate, not subject to the limit.

Davin Michellod Sheep &
Land Co. Stock $273,259.97

do Loans 36,088.65

309,348.62

$173,259.97 loss estimated.

Bi-State Investment Company 503,883.19
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$250,000 loss estimated.

Oregon xVo:rieultural Co.—Claims 256,068.90''

(R. 307-309.) [415—85]

The witness was then asked about the Examining

Committee's reports and he testified that between

the 18th of May, 1926, and the 7th day of Decem-

ber, 1926, there was not Examining Committee re-

port but that the December 7, 1926, report was

begun on November 19, 1926, and the report was

finally completed as of December 7, 1926, and that

there was no report of the Committee in November,

1926.

Thereupon this witness on cross-examination

showed that at the stockholders' meeting of Janu-

ary 11, 1927, Charles Burckhardt, complainant, was

represented at that meeting by Lawrence McNary
and that at that meeting there was a resolution

adopted with reference to the approval or

of the acts of the directors for the preceding year,

and that resolution was adopted unanimously with-

out any dissenting vote, and in the meeting of

January, 1926, Burckhardt was represented by

J. N. Casey; and at that meeting for the acts of

the directors during the year 1925 there was a reso-

lution ratifying and confirming such acts, and that

in January, 1925, Burckhardt was present by a

proxy. Dean Vincent by name, who voted all the

stock; that for the year 1924 he did not find either

the name of Ballin or Burckhardt but in 1923

Burckhardt was represented by DeGraff, and in

1923 Burckhardt was represented by proxy Dean
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Vincent of the Portland Trust Company, of which

DeGraff, the former proxy was also a member. In

January, 1927, the Ballin stock was voted in the

name of Francis Graves by George Black, Jr., and

according to the witness confirming the [416—86]

acts of the directors ; that in the meeting of May 3,

1927, Palmer Pales voted the Graves stock as proxy.

At the meetings of the stockholders in January,

1928, there was a proxy accompanied by the letter

of Fred A. Ballin that was the same stock originally

issued to Ballin and was standing in Ballin 's name

at the time of the meeting, and when he was asked

as to whether Ballin ceased to be a stockholder of

the Bank he said he did not think any record of

that was available; and the witness testified, how-

ever, that the Ballin stock was transferred to

Graves October 18, 1926.

The witness then testified that a resolution was

passed October 9, 1924, for the purpose of covering

or taking care of indebtedness created by Wheelar's

checks returned drawn on Eastern and outside

banks and returned unpaid, and that on that day

the officers were informed that some of these checks

had been returned in a substantial amount and

Wheeler came into the Bank and said that certain

credits which he had forwarded to banks and on

which he had drawn these checks and which be

expected to receive credit for had not been given

and, therefore, the checks had been refused, and

he said this to the witness Skinner and Chas. H.

Stewart, but the witness thought Mr. Olmstead



The Northwestern National Bank et al. 483

(Testimony of M. Skinner.)

was out of the city and the witness asked Wheeler

to cover the checks and take them up and Wheeler

mentioned of his own accord that there was prob-

ably some others that would come back and he

might need additional funds and he wanted an ad-

ditional loan as a temporary advance, and I told

him that I would [417—87] have to go before

the board of directors, and he asked me to refer

the matter to the Committee to loan the Wheeler

Timber Company $50,000, McCormick Lumber Com-

pany $100,000, Portland Telegram $100,000 and

J. E. Wheeler $100,000. The matter was submitted

to the Executive Connnittee in October 1924, and

authorization was given ; the witness added that the

resolution stated that three or four of the directors

stated they did not know about this overdraft, and

the witness then stated they did not know until the

checks came back $250,000 of the allotment was

borrowed. The Telegram paid back its $100,000

and a little while thereafter McCormick Lumber

Company paid back its $100,000, and the Wheeler

Timber Company was paid down to $75,000.

Thereupon counsel for defendant wanted to show

there was nothing improper in stepping up the

Bank Building on the books of the Bank, and he

was allowed to show that the sale price was $2,200,-

000, and the witness so testitied.

Thereupon with reference to the Examiner's

report hereinbefore referred to this witness on

cross-examination testified as follows:

''Q. Your attention was drawn to a number of
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reports of Examiners 1924, 1925, 1926 and 1927.

Will you state whether or not the examination

made by the Federal Examiner in September, 1926,

was a regular examination, regular periodical ex-

amination, or whether it was a special examina-

tion, and if a special examination, state what the

occasion for it was.

A. That examination was made at our request,

or upon an agreement with the Comptroller of the

Currency. We had Mr. Harris himself then Chief

Examiner, examine the bank prior to the time that

we would put into effect [418—88] organization

of a company, as I recall it, outside company.

Q. That is the Directors asked the Comptroller

of the Currency to have the Chief Examiner, Mr.

Harris? A. Yes.

Q. Make the yearly examination? A. Yes.

Q. And developed the fullest extent to which it

would be desirable to charge off everything in order

that the organization of a liquidating company,

and the transfer of the assets to it, might enable

the bank to resume the payment of dividends?

A. That is correct.

Q. And you know, don't you, that the plan which

was under consideration involved the taking out

of $1,500,000 of assets? A. It did.

Q. Now, reference ^as made also to an examina-

tion and report of an examination of the bank of

March 5, 1927? A. Yes.

Q. State whether or not that was a regular
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periodical examination, or whether that was a

s2Jceial examination?

A. It was a special examination made at our

request.

Q. By whom?
A. T. E. Harris, Chief Examiner.

Q. What was the occasion or purpose for that

examination ?

A. To establish a basis for 100% assessment on

the stock.

Q. That was after the so-called float had been

discovered, was it not? A. Yes.

Q. And is it a fact that at that time the Direc-

tors had determined upon a 100% assessment?

A. They had.

Q. And is it a fact that they had determined to

make that assessment an involuntary one if it

couldn't be made voluntarily? A. Yes.

Q. And is it a fact that this examination was

requested so that a basis for an involuntary assess-

ment might be secured? A. Yes.

Q. Ajid what did that mean, in the way of taking

out assets? What did it call upon the Chief Ex-

aminer to do?

A. It became necessary for him to list as non-

bankable doubtful paper, or losses, an amount of

the bank's assets which would justify a 100% assess-

ment.

Q. Do you know whether that subject was dis-

cussed between Mr. Harris and the officers of the

bank ? A. It certainly was.
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Q. During the examination? A. Yes.

Q. Do you know whether Mr. Harris had any

difficulty in finding enough assets which he could

justifiably eliminate to bring the total up so he

might be able to make 100% assessment necessary?

[419—89]

A. My recollection is he had some difficulty in

finding the amount." (R. 329-331.)

And thereupon on redirect examination this wit-

ness testified as follows:

''Q. That report of June 14, 1924, that you pro-

duced was that a special or regular report?

A. As far as I know that was a regular call.

Q. What was that?

A. I think it was a regular examination.

Q. Now, what was the next one, in February,

1925. A. February 2d.

Q. Was that a regular examination, or a special

examination ?

A. I would call that a regular examination.

Q. Same as of June 14, 1924? A. Yes.

Q. Now, your first one in 1926 ; what date is that ?

A. March 25th.

Q. What you called the Wylde report, isn't it?

A. Yes.

Q. What was that, regular or special?

A. Regular.

Q. Now, you do say, however, that the report of

September, 1926, was made at the request of the

representatives of the bank? A. What date?

Q. September 19, 1925. A. Yes, sir.
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Q. You do say that was made at special request?

A. Yes, sir.

Q. Of the representatives of the bank?

A. That is my understanding.

Q. And you do say that the report of March 5,

1927, was made at the special request of the officers

of the bank? A. Yes, sir.

Q. And you say the purpose of the 19th of Sep-

tember report was to set a basis for the new take-

over company?

A. That had been the understanding with the

Comptroller at the meeting

—

Q. What?
A. That was in accordance with the understand-

ing with the Comptroller.

Q. I didn't ask anything about any understand-

ing with the Comptroller. I asked if you didn't

say the September 19th examination was a re-

quested examination, for the purpose of setting a

basis for a new take-over company; isn't that what

you said? A. Yes, sir.

A. And I asked you as to the March 5, 1927;

you say that was to establish a 100% voluntary

assessment ?

COURT.—Involuntary.

Mr. HART.—Involuntary.

Q. Wait a minute; I want to find out whether

you didn't jjropose a voluntary or involuntary;

let's get it ; what did you say, sir, again? [420—90]

Did vou sav that was to establish a 100% volun-
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tary assessment or was the basis for a 100% invol-

untary assessment?

A. It would be for the purpose of establishing

an involuntary assessment couldn't be arranged.

Q. So that when Mr. Hart spoke about a volun-

tary assessment to you and you answered, you knew

as a banker that a voluntary assessment without

unanimous consent couldn't be made, didn't you?

Mr. HART.—My question was perfectly clear,

and the answer was clear.

Mr. BRISTOL.—It may be so, but this is redi-

rect examination. You told me I would have to

find out if I didn't like the way you asked the

questions.

Mr. HART.—You musn't misquote me, Mr. Bris-

tol.

Mr. BRISTOL.—I am not.

COURT.—Perfectly clear; I think I understand

the question.

Q. Will you be kind enough to indulge me with

the same particularity you indulge the other coun-

sel, to look at that meeting of the 3d of May again

;

and when I asked you to read in the record the

other matter in regard to the famous proxy, you

were about to do so, and also the one of January

10, 1928, when counsel stopped you. Now, take

page 477 and look if you please at the proxy that

accompanies Ballin's stock, that I personally

handed you myself, and all the accompanying

papers with regard thereto, if you have them in

that record.
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A. I have attached to the record here a letter

sifjned by Fred A. Ballin, of date December 14,

1927, addressed to Francis P. Graves & Company,

No. 600 California Bank Building, Los Angeles,

California.

Q. This, so the Court understands, is attached

to this you told Mr. Hart was the various proxies,

isn't it? A. Yes, sir.

Q. Now read it in so the Court can get an under-

standing of it.

A. 'Gentlemen, in connection with the 200 shares

of the capital stock of the Northwestern National

Bank of Portland, Oregon, that you are holding

in your name on the books of the corporation, but

which belongs to me, and is being held by you for

my benefit, I hereby authorize you to execute a

proxy appointing William C. Bristol as your proxy

to vote said stock at the annual meeting of the share-

holders of said banking corporation to be held

January 10, 1928, in Portland, Oregon. Very

truly yours, signed Fred A. Ballin.' This is at-

tached to proxy

—

Q. That paper is attached to proxy you read to

Mr. Hart, isn't it? A. Yes, sir.

Q. And that is the issued—it is witnessed, is it?

A. It is witnessed.

Q. And it was pursuant to that particular paper

that you and Mr. George Black of Piatt, Fales &
Smith's office, checked up the allowance of the

proxies, etc., for the meeting, didn't you?

A. Yes, sir.
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Q. And you had that in hand before we went

into the meeting, didn't you? A. Yes, sir.

Q. And you also as secretary recorded the vote

''no" that I entered there for ])oth Ballin and

Burckhardt, didn't you?

A. I did." (R., 331-335.) [421—91]

TESTIMONY OF L. B. MENEFEE, FOR COM-
PLAINANTS.

There was evidenced from the witness L. B.

MENEFEE that he sold his stock the 10th day of

March, 1923, consisting of 4,200 shares, being his

own and that of Mr. Standifer and Mr. Jones, to

Mr. OLmstead, which included the stock he first

acquired when the bank started as well as stock

that came to him upon the increase of the capital

stock of January, 1922, and which Olmstead told

him he would take off his hands ; that his successor

director was nominated on September 25, 1923, and

was E. S. Collins ; that he and Mr. Price talked over

the sale of the Bank sometime in February, 1923,

with J. C. Ainsworth in Mr. Ainsworth's office in

the United States National Bank in Portland, Ore-

gon. That he did not remember anything about

the details at all, and when pressed for details about

his recollection his habitual answer was that he

didn't remember. Whereupon, the Court enquired

whether or not there was anyone in the courtroom

who was able to tell of his appointment as a member
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of the Examining Committee of the Bank, and the

following statement was made in the record:

"Mr. HART.—Yes, I can state it from the record.

Mr. Menefee was appointed as a member of the Ex-

amining Committee in January, 1923, but before

that Examining Committee undertook any exam-

ination Mr. Menefee had sold his stock, and some-

one was put in his place. Now his position as di-

rector was not filled until September, but of course

he didn't act either as a director, or as a member
of the examining committee, after he disqualified

himself by selling his stock.

Mr. BRISTOL.—Well, then it is in the record

that he did act as a member of the Examining Com-

mittee.

COURT.—He was appointed as a member of the

Examining Committee.

Mr. BRISTOL.—Was appointed a member, and

acted as such up to the time that he sold his stock.

[422—92]

"Mr. HART.— No, that is not my admission.

The Examining Committee made one or more exam-

inations each year; the first examination had not

been made when Mr. Menefee sold his stock." (R.,

346.)

The attention of the witness was called to page

21 of the book record of May 22, 1923, wherein it

was recited that the Chairman appointed Mr.

Spalding to act as a director for the coming year in

place of Mr. Menefee. Upon the witness being

pressed for his recollection, the Court remarked:
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''COURT.—You don't expect a business man to

remember every incident that occurred in the trans-

action of business of that kind back as far as 1923'?

* * * (R., 346-47.)

Mr. BRISTOL.—Well, it would seem to me that

in a matter of so much importance as a $600,000 in-

vestment, that I would have some recollection.

* * * ))

Thereupon the witness was asked:

''Q. Who was it that was on that board, in ac-

cordance with the by-laws, to which I called your

attention, and the executive committee by-laws as

well, that were the active, managing directors of

that bank while you were there?

A. Well, I think Mr. Olmstead was the active

member of the bank.

Q. How is that?

A. Mr. Olmstead.

Q. Was the active, managing director? Mr. Olm-

stead was the president, wasn't he?

A. Yes, he was president.

Q. Who were the directors that were the active

ones in the bank at the time you were there, up to

the time you say you sold your stock in 1923?

A. Well, Mr. Price, Mr. Metschan, and all the di-

rectors. Mr. Spalding. I have forgotten; I have

really forgotten what directors. Mr. Charlton and

Mr. Pittock." (R., 348-349.)

The Court then asked:

"COURT.—Did you talk with Mr. Spalding

about it?
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Q. Do you recall whether or not prior to March

10, 1923, and lietween the annual stockholders' meet-

ing on that date, when you say you sold your stock'

—do you recall whether you also discussed the con-

dition of the bank with Mr. Spalding? [423—93]

A. I don't recall any time that I talked with Mr.

Spalding. I am sure I did, though; that I dis-

cussed it with Mr. Spalding. We stood in the bank

there and discussed it a great deal, at different

times.

Q. How about Mr. Charlton?

A. Well, I probably talked with Mr. Charlton."

(R., 350-351.)

Thereupon the witness testified that prior to the

time he sold his stock, in March, 1923, he did not

tliink anybody had called his attention to any con-

dition in the bank; that he did not remember

whether or not he saw the reports in the year 1922.

He did not remember whether he saw the reports

of September, 1922, or not.

Upon cross-examination this witness testified as

follows

:

Q. "Mr. Menefee, you have not disclosed to any

of the attorneys for the defense in this case, that

you had been subpoenaed, did you?

A. No, I think not.

Q. You haven't talked over with any of us what

testimony you might be called to give in the case ?

A. No, sir.

Q. You sold your stock in March, 1923, but evi-

dently your place as director was not filled until
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September, 1923. Now, you didn't act as director

after you sold your stock did you? A. No.

Q. You say that the affairs of the bank—you did

discuss the affairs of the bank with all the directors

when you were on the Board. It is true, is it not,

that all of them who were directors functioned as

such while you were on the Board, that is, they at-

tended meetings'? A. Yes, sir.

Q. Took part in the affairs of the bank, did they?

A. Yes, I think so. [424—94]

Q. Is it true, also, that as far as you could ob-

serve, these different directors all interested them-

selves in the management of the bank, and exer-

cised their best judgment on the questions put be-

fore them at the meetings, and at other times'?

A. I think so." (R., 354-355.)

On redirect examination, this witness testified

that he knew or thought he knew that there were a

lot of bad loans in the Bank, or some doubtful loans,

but did jaot know how bad they were, but that he

did not look into them to see how bad they were, as

any officer of a Bank might have done, and that he

did not know of any director who looked into them

to see about their badness or goodness, and that he

could not name any director who did so.

The witness was then especially interrogated

about some of the specific charges in the complaint,

and answered that he knew nothing about them.

He was then interrogated about the Baldwin Sheep

Company, and said that he knew something about
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that company; that it was a company in Eastern

Oregon in which he was interested, and had some

stock in it; that Mr. Pittock was the principal

owner, and that this concern owed the Bank some

stock at the time he got out; that he knew as early

as 1921 that there were transactions with the Eve-

ning Telegram and J. E. Wheeler, and that they

were borrowers from the Bank, but that he thought

the Wheeler loans were absolutely good, up to the

time he left the bank; that he thought there were

some small doubtful loans at the Bank, but didn't

know just which ones they were, and that there

were some loans at the Bank that he did not ap-

prove ; that he did not discuss the good or bad loans

with the other directors, and [425—95] that the

directors from time to time passed on a good many
loans; that there were no loans made in the Bank
from March, 1912, down to March 10, 1923, the time

he sold his stock, but that the directors approved

them all; that Mr. Metchan and Mr. Charlton were

on the executive committee with him; that they

passed on the loans as Executive Committee first,

and were brought to the Executive Committee by

the officers of the Bank; that Mr. Skinner, Mr.

Stewart, Mr. Mullitt, Mr. Lamping, and Mr. 01m-

stead were loaning officers at that time. (R., 363-

364.)

A. C. Longshore was one of the officers of the

Bank and had been with it ever since it started.

That all the defendants successively named in the
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caption were his co-workers in the Bank ; that Frank

O. Bates was cashier up to the time the Bank closed,

and he had become filing assistant and vice-presi-

dent; that Skinner, Stewart and Olmstead were the

principal loaning officers and continued to be such

during the years they were identified with the Bank,

in 1923, 1924, 1925 and 1926 and up to the time of

closing ; that Mr. Price, Mr. Jones, Mr. Brown, and

himself, also made loans; that Mel Young was the

general bookkeeper, and kept the record of the con-

dition of the Bank up to the time it closed. Upon
question and answer, the witness testified on that

subject further as follows:

"Q. Suppose you as assistant vice-president, for

illustration, wanted to find out the state of the

Bank's finances, is that the record you would go to?

A. Yes, sir.

Q. And that was supposed to be the record that

would tell from day to day the condition that the

bank was in ? A. Yes, sir.

Q. Was that always kept? A. Yes, sir. [426

—96]

Q. Open and observable where anybody could

see it that had a right to look at it?

A. Yes, sir.

Q. Now, coming to the matter specifically, so as

to take up a lot of timber all at one time, was there

an overdraft book kept? A. Yes, sir.

Q. Who kept that overdraft book, say, in 1926,

'27, '25 and '24, if there was one kept during this

period ?
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A. It was prepared under the supervision of the

auditor, but different minor employees took the rec-

ord off the individual books and compiled them.

Didn't have any one particular person over a period

of time.

Q. You mean by that, that sundry particular em-

ployees of the bank woidd supj^ly information which

ultimately got into the book? A. Yes, sir.

Q. When the book was finally made up, if it ever

reached that condition, where did it get to? Who
had custody of it, and who kept it?

A. Well, 1926 and '27, it was left for the con-

venience of the officers, I believe, on top of Mr.

Jones' desk. I wouldn't say positively, but I think

that is where it was." (R., 376-377.)

The witness then testified that George Hoyt was

assistant cashier and had charge of the exchange

and collection departments and was authorized to

sign drafts; that Mr. Fraley was auditor of the

Bank.

That Mr. Horstman worked in the transit depart-

ment, and that was different from the collection

department; that Mr. Decker was in the collection

department, which handled items that were left

for collection and for which the Bank did not give

inunediate credit; that the transit department

handled items drawn on outside banks which were

taken for cash by the Bank, and for which credit

had been given either by banks or customers.

By question and answer this witness then testified

as follows:
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''Q. In other words, perhaps a more itemized de-

tail or something of that sort would take a great

deal of time to get together, but the total amount

that would be represented—or what was carried by

your bank, would be readily ascertained by resort to

Horstman in the transit department, would it not?

A. "Well, it shows right up on this statement every

day. [427—97]

Q. Shows right up on the record?

A. Yes, sir.

Q. Was a book or leaf record ; what kind of a rec-

ord was it, the daily statement you spoke of?

A. He gets up a daily statement, yes, sir.

Q. He in turn then, this man Horstman, would

send his items to Fraley or to the man who kept the

general books ?

A. Yes, part of them would go to the country

bank ledger and part of them would go to the gen-

eral ledger.

Q. And would show on each of those each day's

business ?

A. Yes, and they generally would be consoli-

dated. (R., 393, 394.)

Q. Now, for instance, when the committee reports

'We checked the notes, collateral and real estate,'

where would they go, for instance, to check the

notes? To the note department?

A. Yes, theoretically. But for a matter of con-

venience they usually took the notes up in our di-

rector's room and went over them up there.
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Q. They were the exact notes themselves along

with the collateral? A. Yes.

Q. Now, in the event that these notes or transac-

tions, whatever they were, had with them guarantees

or other accompanying paper, would they, as a mat-

ter of the way you handled things, be altogether so

they would all be seen at the same time?

A. No. . . .

Q. Would the collateral be in a different place

than the note itself?

A. Well, the collateral page and the note page

were adjoining pages. They were practically kept

together, but when the directors went over the notes

they wouldn't necessarily have the collateral at the

same time. I suppose they would check that col-

lateral in the collateral cage.

Q. Check the collateral right in the cage?

A. I would presume so.

Q. You say you presiune. Now, can you say, as a

fact, what they did do, if you know, usually, I mean,

during that period while you were there, '24, '25 and

'26, whether they checked the collateral right in

the cage to save danger, probably, of carrying it

upstairs or mixing it up for any other reason, I

don't know what?

A. I don't remember of having been present at

any time when the collateral was checked, person-

ally.

Q. I show you a letter—and so your Honor un-

derstands, I had permission from the Government

to withdraw this, and I shall put it back and I will
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identify it first. I show you a letter, and ask you if

you have ever seen it before, and whether it bears

your signature? A. Yes, sir.

Q. And you wrote it in the regular course of your

duties as assistant vice president?

A. I didn't write it; I signed it. [428—98]

Q. Well, it is one of your official acts, then, for

the Bank in the course of its business ?

A. Yes, feir.

Q. And is in the original condition, except for

some identification marks at the bottom, as it was

when it left your hands'? A. Yes, sir.

Mr. BRISTOL.—I propose to read this into the

record and return it to Mr. Marsh, and am thereby

offering it in evidence. Letter identified by the wit-

ness and on the letter-head of the Northwestern

National Bank;

June 10, 1926.

Mr. J. E. Wheeler,

c/o Telegram Publishing Company,

City.

Dear Sir:

We acknowledge receipt of personal guarantee

given by yourself to this Bank under date of June

8, 1926, covering loans made by this Bank to the

McCormick Lumber Company, up to $240,000.00.

This guarantee is a continuing guarantee and

under same we may continue from time to time to
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make advances to the McCormick Lumber Com-

pany up to $240,000.00.

Yours very truly,

A. C. LONGSHORE,
Assistant Vice President.

Q. Now, when there were such instances as guar-

antees of that kind would they be kept in the col-

lateral cage you talked about or would they be kept

elsewhere? A. Note department.

Q. Note department. In other words, they would

be with the notes, probably not in the same pocket

or pouch, I don't mean, but where they could be

seen by anybody that was looking up a note?

A. Yes, sir. (R., 394, 395, 396, 397.)

Q. I say I want to know from the general conduct

of the Bank as you saw and observed it there, what

would be done to find out precisely the general

affairs of the Bank—other than what you talked

al)out in that general statement, if at all.

A. If I understand you, Mr. Bristol, when they

examined the notes, compiled their notes, they would

have a list showing the total notes held by the Bank;

when they checked the securities they would have a

list showing the securities; when they checked the

outstanding bills in transit they would have a total

of that amount on the date examined, and so on

through the other departments of the Bank.

Q. That is what I wanted to get at.

A. Then when they would complete it they would
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go and check those totals against our daily balance

sheet for that day.

Q. That is what I wanted to get at. And that

daily balance sheet is what you tell me was kept

by this Mr. Mel Young? A. Yes, sir. [429—99]

Q. Suppose I want to find out whether his par-

ticular transaction on that date was an overdraft

or not?

A. Look at the individual ledger for his account.

Q. Is that open to everybody who has a right to

inspect it—that has a bank right to inspect it?

A. Any official of the Bank, surely.

Q. And therefore it wouldn't make any differ-

ence whose account it was, it could be ascertained

almost immediately whether there was an overdraft

or not, couldn't it?

A. After the completion of the day's business

when the items were posted; you see the items are

not posted as fast as they come into the Bank. (R.,

401.)

Q. That is what I am driving at, and that con-

tinued all through 1925 and 1926, didn't it?

A. Yes, sir.

Q. Do you know of anything that would have pre-

vented any Examining Committee or any director

or any officer from seeing or knowing of any trans-

action in that Bank during 1925? If they had

looked? A. No, sir.
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Q. Do you know of anythino- in that Bank that

would have prevented an Examining Committee or

any director or officer, if he had looked, ascertain-

ing- ahout the condition of affairs in that Bank in

1926? A. No, sir.

Q. Or in 1927? A. Not at any time.

Q. Now, during any of these times, fixing the

time as of—well say from April 26, 1926, onward

through 1926, was there ever brought to your at-

tention, or did you know^ or ascertain about checks

on anybody's account that was of any considerable

amount being returned? A. Yes, sir.

Q. For nonpajrment? A. Yes, sir.

Q. Those checks, were they in amount in 1926,

say along after April 26, 1926 to and including, for

all I know, down to January 1, or along in that

time?

A. You mean did we have any one account where

checks were returned more than any others ?

Q. Yes, and which you learned about from any

source ?

A. Well, of course naturally if any large checks

were returned on any account, they would be

brought to some officer's attention.

Q. Well in 1926 from April 26th on did you ever

hear of an institution by the name of the McCor-

mick Lumber Company? A. Yes, sir.

Q. Did you ever ascertain or know as an officer

of that Bank during- the period from sometime

around about June, 1926, progressing along later,
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any of these checks that were being returned were

checks in any large quantity "? [430—100]

A. Yes, sir.

Q:. Unpaid? A. Yes, sir.

Q. Who did you learn that from?

A. Well, it was a matter of common knowledge.

Q. How general was that knowledge; when you

say common; I mean was it known to all of you

men in the Bank?

A. I don't think there was anybody in the Bank]

that didn't know it.

Q. Now, can you fix as near as possible the time!

when you first learned that checks of the McCor-i

mick Lumber Company were being returned un-

paid, as near as you can fix it, if you can fix it?

A. Well, I would say it was practically from the

time the account was opened.

COURT.—When was the account opened, do you^

remember ?

A. No, I do not. Judge." (R., 402, 403, 404.)

The witness was then shown ledger sheets to re-l

fresh his recollection, and identified the account as]

being opened with the Bank March 29, 1926, by Mc-

Cormick Lumber Company and that the check!

items on that account continued to come back more]

or less during the entire time, up to and includin|

1927, and that that fact would have been suscepti-

ble of ascertaining by anyone who had to do wit]

the Bank's affairs and that it was generally knowi

in and around the Bank, and on these ledger sheets]

were the letters "0. D." indicating overdrafts, an(

I
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that would be on the Bank's records at the time of

closing of individual ledger sheets each day.

"Q. Tell me now whether it was large or small?

A. The ledger sheets themselves would indicate

that it was large.

Q. The ledger sheets would indicate what?

A. Large.

Q. Could you say

—

A. What did you have reference to were large

or small—was that items going through the account

or overdrafts?

Q. The overdraft—no I meant the checks that

went through.

A. You mean different transactions in the ac-

count over a period of that time?

Q. Yes. A. Large." (R., 406.) [431—101]

Thereupon, the original McCormick sheets were

compared with the photostatic copies, and they

were offered in evidence and marked "Complain-

ant's Exhibit 2."

The witness then testified by question and answer

as follows: [432—101-a]
"Q. Did you and any other officer of the Bank

have any conversation about this account and these

checks during the period that they were being

handled? A. Yes, sir.

Q. On that subject?

A. Well, it was a matter of more or less concern,

and discussed among all of us.

Q. That included everybody?

A. As far as I know.
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Q. If you conversed first, or somebody conversed

with you, who was it and about what time?

COURT.—You mean executive officer or em-

ployees *?

Q. Executive officer if he knows. Whoever it

was. I haven't the least notion yet. I am trying

to find out as fast as I can.

A. Judge, let me say that this account was large

and a matter of concern in the organization, and

it was like in any other concern, it was a matter of

conversation among us.

COURT.—Among whom?
A. All of us. Now, I would not want to say that

I talked with one man. My opinion is it was

talked by all of us. Now, if I say that I talked

with Mr. Price, or Mr. Stewart or Mr. Skinner, I

might be doing somebody an injustice, but my re-

membrance is it was all of us.

Ql In other words, it was so generally known

that Mr. Price himself knew it?

A. That would be my opinion.

Mr. HART.—Just one moment.

Q. I don't want your opinion.

Mr. HART.—The question should not be put in

that form undertaking to quote or interpret the

answer of the witness.

Mr. BRISTOL.—Your Honor quite well under-

stands if there was any such insinuation to my
question it was unintentional and I don't think it

had that.

Q. Were the talks and conditions such that when
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you say everybody knew it, you meant to include

in everybody knowing it, all the officers of the

Bank?

A. Yes, sir.

Q. Now, in order to obviate the word officer

purely as such, did that include the Chairman of

the Board, Mr. Price? What do you say?

A. I just explained that I didn't want to say
that I had talked with Mr. Price or Mr. Skinner or

Mr. Stewart by name, because I might be doing
them an injustice, but I believe it was talked by all

of us.

Q. Did you and Mr. Bates ever have any talk

about it?

A. I don't think there is any question about that.

COURT.—What position was Bates in the Bank?
A. Cashier.

Q. Bates was cashier, was he not ? A. Yes, sir.

Q. And were you ever present at any time or

l)lace where—or in your hearing—w^here Mr. Bates,

during that period discussed it with any other offi-

cer of the bank, as cashier?

A. Discussed the overdraft now?

Q. Yes, and the condition in this bank of the

McCormick account during that time? [433—102]

"A. Well, I think I would answer yes to that.

COURT.—Who was the other officer of the Bank
that was present when Bates talked?

A. Well, Judge, there wasn't any reason for me
to charge my memory.
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COURT.—If you don't know, of course say so;

that is quite important in this case.

Q. Well, were these talks frequent between you

and Mr. Bates in the presence of other officers of

the Bank—I will withdraw that and put it this

way: like Mr. Skinner, and like Mr. Stewart and

like Mr. Olmstead, and like Mr. Price, if at all?

A. I could answer that in a different way. Judge.

Q. Answer in your own way; give me the facts;

that is what I want.

A. Here is the way the overdrafts were han-

dled: If an account became overdrawn, before we

refused to pay it, the bookkeeper w^ould refer the

item to an officer of the bank, and ordinarily if the

item was referred to any one of us officers, we

used our own judgment in whether or not we paid it,

but if it was an item against an account of an im-

portant customer, we conferred before we turned

it down or paid it, and so naturally this account,

being a rather large account, before any action was

taken on the checks there would be a conference as

to what was to be done.

COURT.—Conference with whom?
A. Well, I presume that if

—

COURT.—No, no, if you don't know—if you know

anyone you conferred with give the name; if not

we will have to take your general statement for it.

A. Well, if the items were presented to me by

the bookkeeper I would take them up with Mr.

Skinner, Mr. Stewart or Mr. Olmstead—whoever

happened to be most convenient at the time.
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Mr. LOGAX.—That answer is not responsive.

COURT.—Were most of these checks that were

returned unpaid taken uj) with you?

A. That would be an overdraft.

COURT.—I know it would be; we will call it an

overdraft then.

Mr. HART.—That is just the point. He is con-

fused as to what an overdraft is.

COURT.—I understand these checks, when they

were deposited at the bank were accepted for im-

mediate credit.

A. Well, that isn't the question he asked me.

lie is asking now with reference to this overdraft

at the side of the individual ledger, which indi-

cates the account was overdrawn at the time.

COURT.—Oh, has no reference to checks?

A. It would be occasioned by a check being pre-

sented which had been drawn against that account

in our institution.

COURT.—That wouldn't have any reference to

out of town checks?

A. No, absolutely not.

Mr. LOGAN.—That is why I thought your an-

swer was not responsive.

Q. Now, Mr. Longshore, state whether or not you

were one of the trustees of the Dufur Farai & Fruit

Company? A. I believe I was. [434—104]

Q. And did you continue such trustee up to the

time the bank stopped? A. As far as I know.

Q. And do you know whether Mr. Bates or Mr.

Edgar Sensenich had anything to do in some capa-
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city as trustee of that Dufur Farm & Fruit Com-

pany? I believe your relation was with respect to

a $7-5,000 mortgage some time in 1923, wasn't it?

A. Well, I don't know very much about that.

Q. In which you and Water Brown were trustees,

the same Mr. Brown you mentioned before.

A. I was a rubber stamp trustee, and I don't

know very much about that proposition.

Q, Do you recall who it was that asked you to

become trustee?

A. I think it was Mr. James B. Kerr that gave

me the paper and told me to sign my name to that.

Q. Do you know how it came about that Mr. Sen-

senich and Mr. Frank O. Bates were trustees a day

or so afterwards for a $150,000 mortgage of the

Dufur Farm & Fruit Company?

A. I presume it was the same way.

Q. Did Mr. Hoyt, George W. Hoyt, I think you

said, who was in this other department with Mr.

Brown, until Mr. Brown came over to your side,

ever give you any information, or have any talk

with you or you with him, concerning returned

checks of the McCormick Lumber Company in

1926?

A. I am not sure whether it was checks or ac-

ceptances.

Q'. Well, any kind of paper that went through the

bank somehow and was not paid when it came, con-

cerning the McCormick Lumber Company and/or

Wheeler, or anybody else?
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A. Well, ni}' remembrance would be that Mr.
Hoyt talked to me, yes, sir.

Q. Talked to you? A. Yes, sir.

Q. Do you know or remember when he first men-
tioned it to you? A. No, sir.

Q. Can you say whether it was early or late in

1926? A. No, sir.

Q. You recall definitely, however, that he did

have such a talk with you? A. Yes, sir.

Q. To whom, if at all, then, did you impart that

information? A. Nobody.

Q. At that time? A. Any time.

Q. Was there anything to prevent any officer, or

any official during that period in 1926 that we have

Ijcen talking about, from ascertaining and knowing
just as much as you ascertained and knew about

the McCormick transaction?

A. There was nothing to prevent them from
knowing?

Q. Yes. A. No. (R., 480, 409, 410, 411, 412.)

[435—104]

On cross-examination, this witness testified upon
question and answer as follows:

"Q. Oh, I am not following any theory. If you
can give us an idea of what it would mean to ex-

amine thirty thousand accounts, you may do so,

othei-wise all right.

A. Take considerable length of time.

Q. You said in response to a question that the con-

dition of the bank, the condition of the bank's af-

fairs, was ascertainable at any time by the Exam-
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ining Committee, or by any director, and I assume

you would make the same answer if I asked you

if the condition of the bank was plainly ascertain-

able by the federal bank examiner?

A. It should be more readily.

Q. You would expect a bank examiner to be bet-

ter able to ascertain the status of affairs of the

bank than the Examining Committee, wouldn't

you? A. I would, certainly.

Q. The federal bank examiner is an officer whose

sole duty is to make examinations of that kind,

isn't it? A. Yes, sir.

Q. This city is in the twelfth federal district, is

it? A. I believe so.

A. And there is a chief examiner at San Fran-

cisco, named Harris? A. There was.

Q. And other work under him in this northwest

region, too? A. Yes, sir.

Q. Now, do you know whether Mr. Harris him-

self made any examination of this bank in Septem-

ber, 1926?

A. Well, that is a matter of record. I think he

did.

Q. And what can you say as to the thoroughness

of that examination?

A. I couldn't say anything regarding it.

Q. Do you know whether Mr. Harris ascertained

that there were many McCormick Lumber Com-

pany checks deposited for immediate credit, and

later returned mipaid?

A. If he didn't he should have.
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Q. I didn't ask you that; I asked you if he did.

A. I had no conversation with Mr. Harris at any

time, one way or the other.

Q. When this examination was made by Mr.

Haris in the fall of 1926, did you inform Mr. Har-

ris of the fact that there were McCormick Lumber

Company checks returned unpaid? A. No.

Q. You took no steps whatsoever to bring that

fact to the attention of Mr. Harris?

A. Why should I?

Q. Did you take any steps at any time to bring

the fact about these returned checks, to the atten-

tion of the Examining Committee? A. No, sir.

Q. You testified in the criminal case, United

States vs. Olmstead and Wheeler, didn't you?

A. Yes, sir. [436—105]

Q. ^Vnd you testified there that it was probably

ill July or August, 1926, but that it might have

been September, that you first learned that checks

of the McCormick Lumber Company were being

returned unpaid hy the drawee banks. Is that your

present recollection, or did you mean in direct ex-

amination here that you learned of it at an earlier

date?

A. Pardon me, I thought I said I didn't remem-

ber the exact date.

Q. I will be glad to give you what the transcript

shows on that. Y^our attention, you testified, was

drawn to this situation by Mr. Bates, and you were

asked the question, 'Do you know when this was

that you saw this first list that you have detailed
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here?' That referred to a list of checks which had

come back. A. Yes, sir.

Q. And you testified, 'No, I don't; there wasn't

any reason why I should charge my memory, but

I judge that it was probably July or August, 1926,

although I am not positive; it might have been

September.'

Mr. BRISTOL.—This is with respect to a list

Bates had, not as to his general knowledge. M
"Q. Is that testimony substantially as you recall

it?

A. Yes, if I understand you right, I don't re

member when those items first started to come back

I think I made the statement here this afternoon

that they probably started soon after the account

was opened; but I don't say that they did.

Q. I don't know whether you meant to say that

your attention was called to the fact that checks

were coming back—your attention was called to

this fact?

A. Yes. That doesn't have anjrthing to do with

that list.

Q. This list was the first time the matter was

forcibly brought to your attention. Isn't that cor-

rect? Isn't that the very thing you said in the

other case? A. I don't know.

Q. Is that the truth? I will put it this way:

Was this matter of the return of checks brought

to your attention in a way that impressed you to

any extent, by Mr. Bates showing you a list of

checks in July, or August, or September?



The Northwestern National Bank et al. 515

(Testimony of L. B. Menefee.)

A. Well, now, maybe we can kind of get together

a little bit. When these checks first started to

come back they probably came back one or two at a

time. When Mr. Bates kept his list they amounted

to quite a considerable sum.

Q. Yes. And is that the first time that the mat-

ter was brought, as you said in the other case, forci-

bly to your attention?

A. Yes, the items were coming back in large

amounts.

Q. And you said in the other case, according to

the transcript, that at one time or another the mat-

ter was brought to your attention by Mr. Fraley,

Mr. Hoyt, Mr. Bates, Mr. Brown, and Mr. Jones.

A. Well, I say was brought to my attention, or

was discussed; it doesn't make any difference.

[437—106]

Q. Says was brought to your attention. And
then didn't you say in answer to the question:

'Now, what about the senior employees?' and the

answer is, 'My impression is that it was discussed

in my presence by them, but I don't feel that I

would be justified in testifying to that effect, be-

cause I understand that they have testified that

they didn't talk about it.' A. Yes, sir.

Q. These checks of the McCormick Lumber Com-
pany, when they came back unpaid by the drawee

banks, I understand were not charged back against

the McCormick Lumber Company account, so as

to create an overdraft, were they?
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A. They might have been originally, they were

not laterally.

Q. Well, the practice that prevailed was not to

charge the item back if the customer didn't have

a balance to take up the charge. Wasn't that the

practice that prevailed in the Bank at that time*?

A. Well, I don't know whether you are exactly

right there, or not. If we had a check drawn

against the 'Oregonian,' we would have charged it

back probably, regardless of whether they had any

funds or not, unless that was a special account that

we were handling, and they had requested us not

to charge items back, but to take them over them,

and they would take them up.

Q. Then, in the case of an account which had a

large balance in account, where you knew

—

A. Where we relied on them to take the item up

immediately.

Q. Where you knew the customer would at once

take care of the item? A. Yes, sir.

Ql Then you would charge it back?

A. Yes, sir.

Q. And notify the customer of the return of the

check? A. Yes, sir.

Q. And in the case of the McCormick Lumber

Company, if the practice ever did prevail of charg-

ing back items at once, that was soon discontinued?

A. Well, maybe not soon, but it was discontinued.

Q'. So that on the face of the statement there

would be no overdraft shown as the result of the

return of these checks?
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A. That is my understanding.

Q. Now, you know—at the time you knew that

their new checks were constantly being deposited

to take care of those which came back unpaid?

A. Yes, sir.

Q. And then presently you would have informa-

tion that some more checks had been returned un-

paid, and presently other new checks would be de-

posited to take care of those returned checks?

That is what you meant was known by you during

the summer and fall, and winter, of 192G?

A. Yes, subsequent to the time it was first called

to my attention. I can't identify that particular

time.

Q, You didn't undertake, did you, to trace any

particular check to see whether that one eventually

was paid, or whether it came back?

A. I had no contact with the account whatsoever.

[438—107]

Q. And you didn't undertake then to ascertain

how much of the newly deposited checks were good

checks or how^ much were like the ones whose place

they took ?

A. I had nothing to do with the account.

Q. You only knew that a large volume of checks

was passing through, and you assumed that some

of them each time were not good checks, because

—

A. Well, not necessarily each time, but there was

checks coming back continuously.

Q. AVhat assurance, if any, did you either receive
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or hear about after the manner of taking care oJ

these unpaid checks?

A. Just how was that?

Q. Perhaps that is a little bit vague. Is it aj

fact that when this matter was discussed, as yoi

say it was discussed, that all understood that the

president of the Bank either had secured or was

securing adequate protection from J. E. Wheeler,]

to take care of these checks ?

A. I wouldn't say that I had any knowledge oi

that.

Q. Did you know that this particular account was]

in the personal charge of the president of the Bank?]

A. Yes, sir.

Q. And was that fact known and understood byj

all the junior employees? A. Yes, sir.

Q. And is it a fact that all of the developments in]

this account were referred by the junior employees]

to the president of the Bank directly—I will change]

that—either directly, or through Mr. Bates, th(

cashier ?

A. Well, I don't know as I would want to quite go]

that far, but I will say that he was kept in touch]

with the situation of the account at all times.

Q. Is that the reason that you yourself never feh

called upon to do anything about this matter?

A. No.

Q. The reason, then, I take it, is that you thoughl

it was outside of your duties?

A. No, not necessarily that, either. Do you want

me to tell you why I didn't?
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Q. I have asked yon.

A. I didu't understand you asked me that ques-

tion. When this matter was brought up from time

to time for discussion, particularly when you would

discuss this list, that meant a large account, and

Bates came to me very much perturbed, and I asked

him immediately if Mr. Skinner knew it: and he

said yes, he had taken it up with him: and subse-

quently when he came to me with his list I would

ask him the same question, if the other senior of-

ficers of the Bank had been apprised, and he would

tell me yes: and I thought if he had taken it up
with them I didn't see any reason why I should.

Q. He didn't tell you which senior officers, except

he told you Mr. Skinner, once f

A. M}' remembrance would be that he told me
right along that he had taken the matter up with

Mr. Skinner. That is my best memory.

Q. You just told us that you understand, and all

understood, that this whole McCormick Limiber

Company matter was in the personal charge of the

president. Now you say Mr. Bates told you he

took it up with Mr. Skinner ?

A. Yes. [439—108]

Q. Did he ever tell you he took it up with Mr.

Olmstead f

A. That wasn't necessary for him to tell me,

because I have seen him a nimiber of times take

it up with Mr. Olmstead; you might say daily.

Q. Do you know, who it was among the senior of-
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ficers who O. K.'ed these checks so they were en-

titled to immediate credit?

A. Well, what period are you speaking of now?

Q. I am speaking of the period from 1926—from

March, 1926, to the end. What of&cer was it who

approved or O. K.'ed the checks of the McCormick

Lumber Company, so that the bank gave the Mc-

Cormick Lumber Company immediate credit for

them?

A. Are those checks in evidence? Are those

checks here?

Q. No. Well, you know. You know they were

all O. K.'ed by Mr. Olmstead, don't you?

A. No, I don't know that.

Q. Were those checks exhibited to you in the

course of the criminal trial? A. No, sir.

Q. You have never seen them?

A. I saw them up here on a board, but I never

went over them myself, no.

Q. By whom were the checks you saw, O. K.'ed?

A. You mean in this criminal trial ?

Q. Yes.

A. I don't remember. Did I see them?

Q. You just said you had them before you.

A. No, no, I didn't. I said they were up here

before another witness.

Q. Did these customers' ledger sheets, such as

Exhibit 2, in evidence—where the word "OD" ap-

pears opposite an item, I take it that that does not

mean that at the close of business that day there

was an overdraft in that customer's account?
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A. Not necessarily.

Q. The entries would be posted up at the end

of the day's ])usiness, and then it would be de-

termined whether or not there was any overdraft

in that account.

A. I think the mechanics are this: As the post-

ing- is continued during the day, if check should come

in the preceding a deposit, then that ''OD" would

show at the side of the column; later in the day,

if deposits came in, then that would make the ac-

count all right at the close of that day's business.

Q. So that the initials "OD" appearing at dif-

ferent places in the customer's ledger, didn't neces-

sarily mean that at the close of business on any

day that there was an overdraft in that customer's

account ?

A. Not unless it shows at the close of business.

Q. And whenever there was such an overdraft at

the close of the business, then that fact would be

listed in an overdraft statement, or an overdraft

book? A. Yes, sir.

Q. And anyone examining the affairs of the Bank
tliat i)articular day would go to that overdraft

book to ascertain what overdrafts were made ?

A. Yes, sir. [440—109]

Q. And, as you explained a minute ago, the re-

turn of unpaid checks which had theretofore been

credited to the depositor, would not create an over-

. draft unless they were charged back to the cus-

tomer's account? A. Yes, sir.
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Q. Did you, Mr. Longshore, find out about the

passing through of these McCormick checks by

your own investigations, or did you find it out be-

cause some other employee of the Bank told you

about it?

A. Well, it would have to be referred to me, be-

cause I had no connection with the account.

Q. You can answer that question quite directly.

Did you find it out by personal investigation, or was

it told you by some other officer, or some other

employee ?

A. Do you mean before I had any knowledge of

this proposition, that I went to their ledger, or to

the transit department, and made a check?

Q. Yes. A. No, absolutely not.

Q. No one told you that there was something to

look up, whereupon you went and looked it up ?

A. No.

Q. That wasn't it, was it?

A. Not to the best of my knowledge.

Redirect Examination.

(Questions by Mr. BRISTOL.)

Not having gone and made a special trip to

look it up, anybody else there in that Bank was in

the same position of general knowledge as you you

w^ere, with that thing, as far as you know ?

A. Why, yes, I should think so." (415-16-17-

18-19-20-21-22-23-24-25.

)

Upon question and answer the witness further

testified as follows

:

(



The Northwestern National Bank et al. 523

(Testimony of L. B. Mcnefee.)

Q. Now, about the thirty-three thousand accounts.

If thirty-three thousand accounts, or any other

number of accounts in the Bank, were to be exam-

ined by somebody—if somebody had to do it, it

is not impossible, is it ? A. No.

Q. It is only a question of time, isn 't it ?

A. It isn't done.

Q. I beg your pardon? A. It isn't done.

Q. It isn't done; but I say if it became neces-

sary to do it, it could be done, couldn't it?

A. Yes, sir.

Q. Now, no Examiner, even a regular Bank Ex-

aminer, examines all the customers' accounts in the

Bank, does he ? A, No, sir.

Q. To find out its condition ?

A. No, sir. (R., 427, 428.) [441—110]***********
Q. Did you discuss it, or did he say to you how

much the checks then amounted to at that time,

when Bates did show you this list ?

A. My rememberance is, yes, he did.

Q. And do you recall what amount he said?

A. No, sir.

Q. Either from the list, or by list separate there-

from? A. I do not.

Q. But you are convinced that Mr. Bates did so

state? A. Yes, sir.

Q. Would it be your recollection that that was
over any specific sum of money, small or great?

Did it run into the hundreds of thousands, or was it
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down into the ten thousands, or do you have any

recollection at all *?

A. My recollection is it was in excess of a hun-

dred thousand dollars.

Q. In excess of a hundred thousand dollars, on

this list Bates showed you in July or August, 1926 ?

A. When the list was first called to my mind, we

more or less identified it with July or August, I

didn't say it was.

Q. When you testified in the criminal case, in

the matter that Mr. Hart was talking about, was

any list that Bates showed you presented to you

then, when you were a witness in the criminal case*?

A. No, I think not." (R., 429.) I
By the statement that an account was in the per-

sonal charge of the president, witness meant, to

illustrate, that when an employee from the "Tele-

gram" would come in to make a deposit the item

w^ould be taken to Mr. Olmstead to be O. K.'ed.

The junior officers had instructions not to take any

items for the Wheeler in the name of the McCor-

mick Lumber Company unless O. K.'d by a senior

officer of the Bank. Mr. Skinner and Mr. Stewart

would not O. K. them so they had to go to Mr.

Olmstead.

The junior officers always looked to Mr. Olmstead

for their instructions and in his absence to the senior

vice-president. Other officers had authority to

O. K. checks.

Upon question and answer, the witness testified:

[442—111]
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Q. I say, don't you know that there were other

officers in that Bank who had authority to O. K.

checks in such instances? A. Absolutely.

A. And that those officers had as much right to

exercise that authority to O. K. such checks, as

Olmstead had ? A. I think so.

Q. Now, then, do you undertake to say that dur-

ing this period, say from March 29, 1926, to March,

1927, that Olmstead was alway there so that it

would never come to any other officer to O. K. a

check of the McCormick Lumber Company on an

outside Bank, or any other transaction with your

Bank?

A. No, he wasn't always there. (R., 434.)

The witness then testified that withdrawals had

become noticeable along about the first of February,

1927, and that rumors had existed before that time

concerning the condition of the Bank. [443

—

111-a]

Thereupon the witness was asked the following

questions and gave the following answers, and the

evidence shows:

''Q. And so, from the first of February, down to

the time that the crisis took place, I am to under-

stand that you knew that the savings deposits

were being gradually withdrawn in volume, and
that you knew nothing that the directors did in

that Bank about it, or about your then financial

condition?

A. Well, if I understand your question, what
could thev do ?
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Q. Very well, we will leave it then. Are you

familiar with clearing-house practices ?

A. Not in detail.

Q. I beg your pardon? A. Not in detail.

Q. Well, there was a clearing-house in the city

of Portland, wasn 't there ? A. Yes, sir.

Q. And also a Federal Reserve Bank?

A. Yes, sir.

Q. Now, isn't it true or don't you know, with re-

spect to what could be done, that if people have

sufficient current assets in the Bank, that they can

go to the clearing-house and to their Federal Re-

serve Bank, and get money when a crisis reaches

them, if conditions are such. Don't you know that,

as a banker?

COURT.—No question about that.

Mr. HART.—Of course, if they had the assets,

as the Court said.

Mr. BRISTOL.—If you gentlemen concede there

was an opportunity to do something.

Mr. HART.—We make no admission for the

record.

Mr. BRISTOL.—Or making a side remark. I

asked the witness a question, and the Court said it

was self-evident.

Q. Do you know whether or not anything was

done by the board of directors in the month of Feb-

ruary or March, 1927, to enable the Northwestern

National Bank to continue in business, and conduct

itself as a Bank, as you saw it there, prior to the
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time it shut down, and if so, what did they do, if

you know?

A. They gave the matter every consideration, but

tliey didn't discuss it with me.

Q. Well, how do you know they gave it every con-

sideration ?

A. You can tell what is going on around an office

;

the meetings that took place, and one thing and

another.

Q. I asked you a while ago about that, and you

said you didn't understand my question. Now what

flid they do?

.1. You said you could tell by what was going on

around the place. Now, what did they do?

Q. I didn't meet with them; I couldn't know what

they did unless I did meet with them. [444

—

112]

Q. Then why do you profer that they did every-

tliing they could do? That is what I want to find

out, what did they do.

A. Well, I think there is something that you

know, that you can't explain.

Q. Do you know anything about what the direct-

ors did? A. No, sir.

Q. Is there anything about what any director did,

tliat you know, that you cannot explain ?

A. Oh, I don't just follow you now. What do

you mean by that?

Q. I took your own words; I don't think there

is anything very mysterious about it. You were
right there in the Bank, weren't you?



528 Charles A. BurckJiardt et ah vs.

(Testimony of L. B. Menefee.)

A. Surely.

Q. Now, it is a simple thing to tell us, if you

know, in those days, as you fix it, when your sav-

ings accounts commenced to be withdrawn, and

you say gradually increased withdrawals until

finally it came to the day of the bank's closing

—

now it is a simple thing, if you know: I asked

you what was being done by the directors'?

A. I don't know." (R., 437, 438, 439.)

On redirect examination this witness testified that

customers came into the Bank along about the first

of February with rumors that the Bank was not

safe and that they had heard the Bank was going to

close its doors, some before and some after the

first of February. Apparently these rmnors were

based upon what somebody had told somebody else,

that the Bank was not safe and that it had losses

sufficient to worry depositors, and that witness

noticed that this was conversation which came not

only to him direct, but to other officers of the Bank,

and he thought it came to all of them, and com-

menced as early with the other officers as it did

with him. That it was rumored on the street

that there was a sale of the Bank pending, that

he did not hear that officially from anybody in the

Bank, but that they all had heard it, in a sort of

grapevine way; that the first time he heard of a

sale was in 1923, the same sale that Mr. Ainsworth

had talked about, but that he had heard by rumor

both inside and outside of the Bank, with regard
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[445—113] to tlie period about January 1,

1927, to March 28, 1927, that the bank was to be

sold; that his fellow officers had discussed it with

him after the first of the year, notably Mr. Bates,

the cashier, and also Brown and Hoyt, and this was

first a rumor that it was to be sold to the United

States National and then there was a rumor that

it was to be sold to the First National.

That the rumors at any rate that the witness

had heard came before the alleged discovery of the

Bank officers of the float, and before the change in

presidents on March 1, 1927, but were aggravated

afterwards.

Then as part of the evidence, it was stipulated

tliat in addition to the compensation received as

directors, the following sums were by the Bank
l)aid to the members of the Examining Committee

at the times set forth, to wit

:

''Originally, in May, 1921, to Messrs. Kelley,

Charlton, and Metscham, $150.00 each; in Decem-

ber, 1921, Kelly, Charlton and Metschan, $225.00

each; in February, 1922, to the members of the

examining committee, $175.00 each; November 3,

1922, $200.00 each; August, 1923, $200.00 each,

making $600.00 for the three members. December,

1923, when Mr. Spalding, Mr. ]\Ietschan and Mr.

Charlton were on the Board, $200.00 each; and in

March, 1924, Mr. Metschan, Mr. Spalding and Mr.

Charlton, $200.00 each. October, 1924, same names,

$200.00 each; May 10, 1925, and between that and
Uay 28th some time $200.00 each ; December, 1925,
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same amount each, and same members. May 6,

1926, and between that time and the 20th of May,

$200.00 each, same members. November 26, 1926,

pajonent as of December 9, 1926, same members,

$200.00 each, $600.00." (R., 446.)

TESTIMONY OF E. H. COLLIS, FOR COM-
PLAINANTS.

It was proved by the witness E. H. COLLIS that

tlie Ballin stock was first paid for July 11, 1918,

for 100 shares at $125.00 per share, or $12,500.00,

and in July, 1922, for 100 shares at $150.00 per

share, or $15,000.00. [446—114]

TESTIMONY OF GEORGE C. WATKINS, FOR
COMPLAINANTS.

Then appeared GEORGE C. WATKINS, on

January 7, 1927, who had represented Spaulding

Pulp & Paper Company and who stated that he had

approached the witness concerning the Ballin stock

and wrote a letter to the witness accordingly. That

witness forwarded the letter to Ballin to which

Ballin made some answer direct.

Thereupon the witness last referred to in the

Collis testimony was called to the stand and shown

the letter written to Collis, and acknowledged that

he received the reply to the letter, from Ballin; the

original reply was identified and the letter offered

in evidence and marked Complainant's Exhibit 4.
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Thereupon another letter was offered in evidence,

and marked as Complainant's Exhibit 5.

That the witness had asked Mr. Spaulding if

he was interested in the purchase of the stock, and

Spaulding replied that he was not. This arose from

the witness' connection with the Spaulding Pulp

and Paper Company.

Upon cross-examination it was brought out from

this witness that in the sale of the securities to the

Spaulding Pulp & Paper Company, he made trades

for other stock and securities of the Paper Com-
pany's stock; that his principal business at that

time was the selling of securities of the Spaulding

Pulp & Paper Company.

TESTIMONY OF FRED BALLIN, FOR COM-
PLAINANTS.

Thereupon, BALLIN, one of the complainants,

testified that he was a resident of Los Angeles, Cali-

fornia, and that on January 28, 1927, he had oc-

casion to communicate with Emery Olmstead re-

garding a letter which he had received from Olm-

stead asking him to withdraw his stock from the

market. [447—115]

That he had transmitted all of the correspondence

between Collis and Watkins about the Spaulding

suggestion made by Watkins, and about the Collis

suggestion made from Watkins, to Olmstead.

Thereupon Complainant's Exhibits 6, 7 and 8

were introduced in evidence, also there was intro-
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duced in evidence a telegram from O. L. Price,

dated March 26, 1927, addressed to Ballin, which

Mr. Ballin identified as having been received from

Mr. Price, one of the defendants. The same was

received in evidence of complainant as Exhibit 10.

That Emery Olmstead and John Twohy had sub-

mitted a paper writing which bore his signature for

200 shares, that followed the March 26, 1927 , sug-

gestion of the telegram and letter. Thereupon

Complainant's Exhibits 11 and 12 were received in

evidence; and it appeared in the letter written by

Olmstead, president of the Bank, that he stated,

''I am considering the offer of sale you made as

an option and will keep you advised of anything

that takes place, and will of course protect your

interest." Thereupon Olmstead sent him a tele-

gram, which was received in evidence as Complain-

ant 's Exhibit 13, and thereupon there was offered in

evidence as Complainant's Exhibit 14 the letter of

Francis P. Graves concerning the 200 shares of

Northwestern National Bank stock in the name of

Fred Ballin.

The witness Ballin was then shown the Bank

stock and certificates of its endorsement and pledge

as collateral on some stock transactions that Ballin

had had with Graves & Company. Thereupon the

witness produced the written statement of Graves

& Company with regard to that transaction by way

of letter dated [448—116] January 3, 1927, and

the same was offered in evidence as Complainant's

Exhibit 15.
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That the witness had been trading with Graves

& Co. and that Graves & Company had simply taken

this stock at the suggestion of their Bank and had

it transferred; tliat it was Ballin 's stock and 01m-

stead had informed him that Graves & Co. had had

the stock transferred in their name; that he had

never given any proxy to Graves & Company to vote

his stock at the meeting of January 11, 1927, and

that he never got any notice from Graves & Co.

that they were voting his stock any meeting of the

Bank with his consent or in any other way. There-

upon certificates were marked to show when Graves

Sr Company released their ownership of this stock,

and some were accepted in evidence as Complain-

ant's Exhibits 16 and 16-A; that the witness learned

of the transfer of the stock by Graves & Co. from

^Ir. Olmstead in 1926, after it was done.

That witness had frequently talked to the di-

rectors of the Bank from time to time as he was in

and out of the Bank, for six or seven years while he

was in Portland and while he was in the office of

Olmstead, and as he would meet the different di-

rectors, and they all would toll him that the condi-

tion of the Bank was excellent; that he never had

any information contrary to what was given out

ii? the printed reports, from Mr. Olmstead or anyone

else; that he was not called on in 1927 to con-

tribute any money to the Bank, and no one had
ever asked him to put up any money in 1925 ; that,

in fact, from 1923 on down to the end, he was
always assured that the Bank was in good condi-
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tion ; that in 1926 Mr. Olmstead told him that he had

a reorganization planned by which the company

would subscribe [449—117] and take over the

frozen assets of the Bank, and that he would try to

reorganize the Bank into a state institution; that

all of the directors had agreed to that, and for him,

Ballin, not to worry and not to try to sell his

stock, that it was all right and that he (Olmstead)

could get him full value for it. (486) That Olm-

stead had taken an option on his stock in March,

1925, and that was the same stock that was re-

ferred to in the letters of 1927.

Thereupon was offered in evidence Complainant's

Exhibits 21 and 26 inclusive, being the oaths of office

certified to by the Comptroller for the directors for

the years 1922, 1923, 1924, 1925, 1926, 1927.

(R.,490.)

TESTIMONY OF DECKER, FOR COM-
PLAINANTS.

DECKER, who worked in the collection depart-

ment in 1926, heard of collection items on account

of the McCormick Lumber Company; that they

commenced shortly after 1925, and some of these

items came back every two or three days, and they

would be thrown into Cash Items, and the witness

noticed that they were increasing and there were

some of these McCormick Lumber Company checks

in the Cash Items before the account was opened

March 29, 1926; thereupon, the following colloquy

took place between the Court and the witness:
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**COURT.—And takeu up when the account wat

opened ?

A. Yes, sir.

Q. You say they were taken out of that account?

A. Taken out of Cash Items.

COURT.—^^lien that account was opened some

of the McCormick checks were taken out of the

Bank?

A. They were charged back to this account.

COURT.—Xo, the Bank Examiner reported cer-

tain Cash Items. McCormick Lumber Company
checks, as Cash Items, as I remember the testimony.

A. Yes, that is right.

COURT.—And when this account was opened

they were taken up.

A. They were charged back to this account.

Q. They were charged back in there, as far as the

Bank records are concerned, when you got a check

Oi that character they went back into that thing

so that there was some record kept of it, wasn't

there ?

A. This is the record right here. [450—118]

Q. That is what I thought; that is what I tried

to tell the Court before.

A. These debits—a good many of these debits on

the debit side of the ledger, are not checks of the

McCormick Lumber Company on us, but charge

back items.

COURT.—They were items that were caiTied as

Cash Items prior to the time that this was opened?

A. Yes, sir, that is right.
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Q. And these sheets exhibit then, a series of these

particular transactions as they grew from time to

time after that account was started in March, 1926 ?

A. Yes, sir." (R., 494, 495.)

That these items so carried in the account were

large in the summer of 1926 and that he knew, from

approximating the amounts that they were large,

but that he did not have them all at one time until

1927; that he always referred the items to George

Hoyt, the assistant manager in the department,

and that he knew all about them. Mr. Hoyt was his

superior officer, and that Mr. Fraley, the assistant

cashier and auditor, had been around the depart-

ment in respect to these items in 1926 about once

in every two weeks in the latter half of the year;

that he had informed Mr. Fraley when he would

have these Cash Items representing checks that

came back unpaid, and Fraley came into the depart-

ment and had taken the items himself to look them

over and that if the items were running in large

amounts in the collection department unpaid, they

would be shown in the Bank's condition when made

up as Cash Items and should have been carried as

Cash Items, and the Cash Items were the ones

spoken of in 1926 and '27; that they had to be

carried in the Bank's assets somewhere, and it was

carried in the collection department each night.

Thereupon the Court asked the following ques-

tion of the witness Decker, and his answers were:

[451—119]
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''COURT.—Do you make a distinction between

Cash Items and items for collection ?

A. Cash Items are part of the bank's assets; and

items for collection have not been paid yet, no

credit has been given on them, and they are not the

Bank's assets.

COURT.—I have not been through this for a

week or ten days on the criminal case.

A. The collection items don't show on the bank

statement at all.

Q. A customer might put in a check for collection,

and that does not appear in the Bank. Is that what

you mean ?

A. That is it; that does not show on the bank'^

statement.

Q. Does not show on the bank's statement at all?

A. No, sir.

Q. When you want to find a record of what that

l)aiik had, in order to get the cash right, you had

to have the total of your cash represented l)y the

collection, didn't you? A. Yes, Cash Items.

Q. Represented by collections?

A. Represented by Cash Items, not collections.

Q. Yes, represented by Cash Items. I don't

want to get those two things mixed; would be right

in the collection department; these things called

Cash Items, that you had returned, you had to make

some statement of it; how do you do that?

A. The Cash Items. It is necessary to get a

total, a correct total of Cash Items; I think that
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is what you mean—to balance the day's work in

the bank.

Q. Yes. A. Yes.

Q. Suppose we take a large amount, $100,000 or

more—what I want to know, if you can tell me

from your knowledge—if there had been like yester-

day so-called Cash Items gone out, that represent

that $100,000, and they come back today $100,000

unpaid, how would that be handled in your records

so that the other bank people would make the

entries in their books? A. We simply listed.

Q. What? A. Made a list of it.

Q. Do you know anything about a list sometime

in July somewhere that was up there or shown to

anybody? A. 1926?

Q. Yes. A. July, 1926?

Q. Yes. A. List that was there?

Q. Shown to anybody; list of these Cash Items

that were shown to anybody?

A. Someone in particular; out of our depart-

ment ?

Q. Yes, in the bank.

A. Well, I always showed them to Mr. Hoyt, and

I also told Mr. Olmstead when any items came back.

Q. How often did you tell Olmstead that items

came back?

Mr. HART.—You are referring now particularly

to these McCormick items? [452—120]

A. Yes.

Q. How often did you tell him one came back?

A. Whenever one came back into the department.
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Q. How often was that, then?

A. Every day, or two, or three, or four. Some-

times would miss two or three days : twice a week at

least.

Q. You must have some idea left yet in your mind

that approaches the fact of about what that all

amounted to, haven't you?

A. I know what it amounted to in 1927, when

they accumulated in the Cash Items.

Q. What did it amount to then?

COURT.—The float, you are referring to now?

A. Yes. Close to $800,000.00. That is the only

time they were all in there at one time, so that is

the only time I knew exactly how many there were.

Q. Did that result as a calculation by taking the

difference between the debit and credit side of the

account, of what had been sent out, and what had

been returned?

A. No, those were all returned items.

Q. Those were all absolutely net returned items?

A. Returned mipaid.

Q. How nuich was that in 1926, in the fall?

A. Fall of 1926 i

Q. Yes, if you know.

A. Of course I don't know, but it was probably

somewhat less than that in the fall of 1926." (R.,

500, 501, 502.)

Thereupon the following question was asked and

the witness testified:

"Q. Did you ever make out a sheet—we were

told something- here about a sheet that was ex-
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hibited to Mr. Frank O. Bates, cashier. Do you

know anything about that sheet?

A. What was it on?

Q. I don't know; I never saw it; but a witness

said there was a lot of Cash Items.

COURT.—A list of McCormick items.

Q. McCormick items, in July, 1926, or there-

abouts.

COURT.—Some time in June, and before August.

A. I doubt if I made out a list and gave it to him

;

I don't think I did.

Q. Then somebody else must have made out that

list.

COURT.—If one were made out, certainly they

did, if he didn 't make it out.

Q. Could you tell me, please, who might have

made that list out, besides yourself, that had access

to the same facts that you did?

A. Anyone else in the department of Mr. Fraley,

any of the auditing department, or he may have

gone in there and made the list himself.

Q. Mr. Fraley? A. Mr. Bates.

Q. Mr. Bates could have gone in there and made

a list himself? A. Very easily. [453—121]

Q. Mr. Olmstead could have done the same thing,

couldn't he? A. Yes.

Q. Wasn't anything to prevent anybody doing it

that had a right to be in the bank, was there ?

A. No, I guess not.

Q. Now, did you ever—during the period you
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were there, from 1920 to 1927, were you in the col-

lection department all that while? A. No.

Q, What part of the latter part—you were there

ill 1925; were you there in 1924, in the collection

depai'tment ?

A. I think I was there since 1922.

Q. Now% did \^ou ever see Mr. Metschan and

Mr. Spaulding, and Mr. Charlton, working around

there as an examining committee? A. Yes.

Q. Did they ever come into your department since

1922 ^

A. I don't know that they have ever been directly

in our department; they have ahvays had all our

stuff.

Q. I say, did you ever see them in there at any

time from the time you first went in the collection

department, until the bank closed? Did you ever

see them in there at any time?

A. I can't say that 1 have, strictly in the depart-

ment.

Q. Did they ever inquire of you about any par-

ticular item in that department?

A. I don't remember that they did.

Q. And do you know of anybody in that depart-

ment with you that they inquired of for items in

that department? A. I don't know of any, no.

Q. What is that? A. No, I don't.

Q. Well, with respect to your duties in the bank,

what is the fact as to w^hether you would be in that

department during banking hours most of the time,

or only part of the time?
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A. Most of the time.

Q. Would it be true to say, as far as you know

the fact, and were there, that had anybody inquired

of that collection department for information about

checks returned, you would have known about it?

A. Well, the item could have easily been given

without my knowing it, but I presume I would

have known it. Mr. Keed could have given the

information." (R., 504, 505, 506.)

Then the Court asked the following questions

and the witness gave the following answers

:

"COURT.—What did you do with the collection

item then?

A. Then it was necessary to hold it as a Cash

Item.

COURT.—How long?

A. Until it was taken out of the Cash Items.

COURT.—I understand that.

A. Three or four days probably, or maybe the

next day, or maybe the same day. [454—122]

COURT.—How was it taken out of Cash Items,

by giving another check?

A. Another check was drawn and deposited to

the credit of the company, and then these checks

were debited back to the company to offset it.

COURT.—That w^as the course of doing business '^

A. Yes." (507.)

Thereupon the witness was asked whether he

wanted the Court to understand that it was usual

in 1925, when he first knew about the McCormick

account and then it stopped awhile, and then it went
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into 1926, down to the time the bank closed, the

jjractice in his department for the McCormick ac-

count to be handled by charging back only some

items when there was money to meet it, and he

gave the following answers

:

"A. That is right.

Q. And other times holding it open until they

could get a check in to cover it?

A. That is correct.

Q. And that is the w^ay that happened all the

time, is it?

A. That is the way that account was handled all

the time.

Q. That you were there? A. Yes, sir." (508.)

Then the witness was asked the following ques-

tion and made the following answers:

"Q. Do you know how Mr. Fraley could have

kept the books of the bank without taking into con-

sideration the items that you were so carrying?

A. No, they have to be taken into consideration

of the bank's business all the time, each day.

Q. Was anything to prevent, as far as you could

see or know, any officer or official of that bank ac-

quiring the same knowledge that you yourself had

during the period of this transaction?

A. No, I don't.

Q. Now% did you have anything to do with these

things we call Bills in Transit?

A. Yes, those were in our department.

Q. Those were in your department ? A. Yes.
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Q. Now, not to be technical, but I want to know

this: Do you call these things that we have been

talking about, as the Court and I have called

checks which you treated as Cash Items, Bills in

Transit? A. No, sir. (R., 511, 512.)

Q. And in this McCormick instance it amounted

to taking a chance on the check being paid before;

anything was applied to the account? [455—123]

COURT.—Their check was credited to the ac-

count when deposited?

A. That is right.

COURT.—The check was credited to the account

when deposited, and credited as cash.

Q. And so the amount which you had checks un-

paid, the bank was always out that money?

Q. Now, then, there is another difference as I

understand it, between these Bills in Transit, and

collections, and that is one was an uncharged item,

that is you put it through without any charge there,

for service or collection fee to the customer; and

the other character of transaction, to wit, a regular

transaction perhaps, unless was some very large

customer, or some favor existed, he was charged for

that service. Is that right?

A. No, that is not right.

Q. What is right, then?

A. Bills in Transit, each one—collection charge

is made on collections as well as on Bills in Transit,

each one of them ; that is none of them were handled

for nothing. The charges were not the same,
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wereit figured the same, but neither was handled

for nching.

Q. Yell, then I am to understand that on the

so-cal^d Bills in Transit in this McCormick ac-

count there was a charge?

A. 'hose are not Bills in Transit items.

Q. thought you said no difference between these

checki-charged as Cash Items, and Bills in Transit?

A. jo, I didn't say that, I think.

Q. lien I certainly misunderstood you.

A. (redit has been given on both of them. They

had crdit for these—what we call Bills in Transit

had ben credited to the depositor; in that respect

they wre alike.

Mr. .OGAN.—As 1 understand it.

COIKT.—When they came back to your depart-

ment ad came back unpaid ; they went to the collec-

tion doartment.

A. 1 is a little unfortunate that the collection

departiient happened to be mixed up with the Cash

Items, )ecause Cash Items are really entirely for-

eign tc the collection department. They could be

handle( in any department of the bank just as well

;

coUectin item has nothing to do with these Cash

Items a all, except we had them; they haven't any-

thing 1 do with the department.

Q. Cuder whose instructions do they get intd

you 7 ioartment?

A. Tjey simply had always been there.

Q. I'lat is the wav vou ran the bank?
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A. Yes, sir; we had to take care of them some-

where, and it is the collection department takes

them; but they haven't to do with the collection

part of the collection department.

Q. Now, do you have any knowledge of your own

as to whether or not any of these items existed after

April or May, 1926?

A. That was just previous to the opening of this

account, wasn't it? [456—124]

Q. No, this account opened in March, according

to this here.

A. Yes, there were lots of them ; they are all right

on these sheets.

Q. Those sheets there? A. Yes.

Q. Do you know what the total carry was of those

items on the 19tli of November, 1926?

A. I do not.

Q. If Mr. Fraley gave that amount, he would be

the likely one to know, wouldn't he?

A. Yes, if he can make a statement ; he could tell

if he could find his record; in all probability there

was no record except a temporary one made.

Q. Well, they did make them, you say, from time

to time, for Hoyt, Bates, and Fraley?

A. I always made one for Mr. Hoyt and Mr.

Olmstead; I don't know about the rest of them."

(R., 512, 513, 514.)

On cross-examination, this witness testified as

follows

:

When the McCormick account was opened pres-
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eiitly checks which had been deposited and for

whicli credit had been given, were returned by the

drawee banks unpaid. They would then find their

way into the department handled by the witness

and would be classed as "Cash Items." They would

be held there until they were taken care of. If for

lack of funds in the depositor's account they could

not be charged back to the depositor's account, they

would be held until the depositor took care of them,

either by making a new deposit to increase his bal-

ance so that these returned items could be charged

back, or until he would take them up in some other

way.

"Q. The amount that was on hand in these Cash

Items. And the question you answered a moment

ago about how much was being carried at any spe-

cific date, did you interpret that to mean how much

the total of these Cash Items would be at any date ?

That is what you understood, is it not?

A. I understood the question to mean if I knew

how many of these McCormick Lumber Company
checks had been credited to their account? I didn't

know that. [457—125]

Q. You would have no way of knowing at any

time which ones of the checks thus credited were

going to be paid, and which ones were not going to

be paid? A. No.

Q. And you could at any time make a statement

of the returned checks?

A. In the Cash Items, yes.
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Q. In the Cash Items of any particular day?

A. Yes.

Q. And that of course would change from day to

day, would it not? A. Yes.

Q. The daily statement of the bank necessarily

would show the total of Cash Items in your hands

at the end of each day's business? A. Yes.

Q. And whatever McCormick checks that might

happen to be there, deposited checks returned im-

paid, would be given in that total? A. Yes.

Q. And that total, I take it, would vary consider-

able from day to day ? A. Yes, it would.

Q. And that Cash Item, is there anything else

that goes in that except the returned unpaid checks ?

A. Well, a few little expense tickets that were

only charged up twice a month, perhaps. The rest

of the items were all small, salary advances, and

such things as that. [458—125-a]

The principal part of that Cash Item total, then,

would be returned checks?

A. Unpaid checks, yes.

Q. That had been credited to the depositor's ac-

count, but had not been paid by the drawee Bank!

A. That is right.

Q. And that, as you say—the total of that would

vary from day to day? A. Yes.

Q. But you could furnish at the close of every

business day, the total amount of Cash Items ap-

pearing in your department ? A. Every day.

Q. You were asked about the members of the

Examining Committee and their investigations, and
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you said that tliey didn't actually come into your

department. Do you mean by that that the exam-

iiiiu<; committee didn't have any opportunity of

<'xamining what was going on in your department?

A. No, sir. I answered it just as it was asked.

Q. I know you did, and I would like to have you

supi)lement that by giving the facts how they ex-

amined your department.

A. The Cash Items were listed in the usual way,

whenever the examining committee was in the Bank

and they were handed to Mr. Fraley with a list of all

the Cash Items, that he might go over them with

the examining committee.

Q. And if at the close of the day when the ex-

amining committee was doing this, there were a few,

or only a few, or no Cash Items, the examining com-

mittee then would have no way of knowing how

much was on the way for collection, or returned,

would they ? A. No, they wouldn't.

(Questions by Mr. HAMPSON.)
Let us assume that the first day of the month

$50,000 had been charged back because the drawee

Bank had not honored the item, and you had called

that to the attention of Mr. Olmstead, and corre-

sponding credit had been made to the account of the

depositor, at the end of the day that report would

show clear in your department, wouldn't it?

A. Yes, sir.

Q. And if an examination were made by a Bank

Examiner, or examining conunittee, or any Bank of-

ficial who had no knowledge of the fact that these
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items had come into your hands and been wiped out

by this corresponding item, there wouldn't be any

way he could tell that from your record, could he ?

A. No way.

Redirect Examination,

(Questions by Mr. BRISTOL.)
I just want to know one thing you answered for

Mr. Hart. You said it would show in the Bank

records what those totals were each day. Now
where would that show in the Bank records'?

A. Show on our daily sheet, collection depart-

ment, where they were listed. [459—126]

Q. And you turned that in to w^hom ?

A. Turned it in to the general bookkeeper in the

same way.

Q:. To Mel Young? A. Yes, sir.

Q. And then Mel Young would enter them, and

that entry you don't know anything about?

A. That is the entry I can't say positively." (R.

518, 519, 520, 521.)

TESTIMONY OF WALTER R. RINOSRED,
FOR COMPLAINANTS.

WALTER R. RINGSRED testified that he

started as junior clerk and worked up in the Bank

to the position of assistant cashier, in charge of the

personnel and the physical operation of the Bank,

and that covered the period down to the time the

Bank closed ; that he was familiar with the McCor-

mick account from the start, and particularly when
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it was the Bank in 1926, about July, and that

checks were then being deposited in the Bank and

were placed to the credit of this account but many
of them were being returned unpaid. This was

discussed with several junior officers, particularly

Mr. Bates, and w^hen the checks were brought to

Bates for O. K., he referred them either to 01m-

stead or others who would have O.K.'d. them.

These checks went through the collection depart-

ment and the transit department—that is to say, if

a check came in for the McCormick account it

would come to the deposit window for deposit and

then be sent to what the Bank called the interior

clearing-house department, and there it w^ould be

re-routed to the particular department that would

send it out for collection; if it was the transit de-

partment it would be sent there and if a clearing-

house item it would go to the clearing-house depart-

ment; if it was a check on some outside Bank, say

on a Bank in Pennsylvania, the Brookville or the

Titusville or the Crawford Trust, it would be

routed from the clearing-house department to the

transit department and from there be sent for

[460—127] collection; that when it was returned

to the collection department it was carried as a

Cash Item and if it was charged back, it would be

cliarged back as a transit bill by Mr. Horstman, and

all these Cash Items get into the collection dex)art-

ment as returned checks and were carried there as

Cash Items, and that that was true at all times.

The witness then testified that an ordinary cus-
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tomer's account under these circumstances would

have the check charged back to him on the one hand,

or collection would be made on the other, and that

would end the transaction. Whereupon the Court

asked the witness whether or not that was the prac-

tice of the Bank with the McCormick Lumber Com-

pany and the witness answered that it was but that

the McCormick Lumber Company seemed to be an

unusual account, because if all the checks had been

charged back they would have created an overdraft,

and if there were no funds there then these checks

would be carried as Cash Items in the collection

department, and that was the practice of the Bank

in connection with the McCormick account. (R.,

528.) That in July, 1926, the approximate amount

of these checks was $100,000.00, as a guess, and when

the practice was so continuing and they came to the

end of a day's business and had a total of these

Cash Items, the total would be carried on a general

ledger in the Cash Items account, and the items

themselves would be placed in the vault; that is,

the physical checks would be taken as so much of

the Bank's cash and put in the vault and treated as

the Bank's cash, and anybody counting the cash

or seeing what the cash was in the Bank, would

[461—128] have to take these checks into consid-

eration; and when these checks got into the Cash

Items on the general ledger and the amount of them

was put in the statement for that particular day by

Mel Young the bookkeeper, and the checks that

were out traveling between Portland and any one
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of the eastern Banks, that amount would be carried

in the general ledger in an account called Sundry

Banks; that if the Sundry Banks account was

looked at from time to time it would disclose a num-

ber of checks in total that were drawn on the eastern

banks, and that Mel Young kept that book.

When returned checks were placed in Cash Items

in cases when they could not be at once charged

back to the depositor's account, the Cash Items

figure which went into the daily statement books

would be the totals of such checks plus other ex-

pense items which might appear in the collection

cage as Cash Items.

The witness approximated the amount of checks

deposited to the credit of the McCormick Lumber

Company and returned unpaid, in July, 1926, to

be $100,000. These checks at the end of any one

day might have been cleared up the next day but

at various times the amount on hand approximated

$100,000. The situation would change from day to

day because of the making of new deposits and the

return of other unpaid checks.

When deposits of checks drawn on eastern banks

were made the McCormick Lumber Company's ac-

count was given credit and the amount of the check,

when it was send on for collection, would be charged

to Sundry Banks. This would be the status of the

account during the time the check was traveling

[-162—129] to Pennsylvania and return.

All of the checks were charged in this way except
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those drawn on Banks which were eastern corre-

spondents of the Northwestern.

Mr. Fraley was auditor of the Bank in 1923, 1924,

1925 and 1926 and up to the time the Bank closed,

and made periodical examinations of the various

departments of the Bank and he would verify the

figures on the general ledger, and had resort to the

records that Horstman kept and also to those that

Decker kept, and of Mr. Young's records; that

Fraley had made audits during the periods of 1923

to 1927. Witness stated that he had seen Mr.

Fraley in the collection department in the year 1926,

had seen him in Horstman 's department and knew

that he had examined the cash in 1925 and 1926.

That a condition came around the Bank when there

were rather large withdrawals, say along early in

1927, indicating that there was concern about the

condition of the Bank, immediately after the resig-

nation of Mr. Olmstead about March 1st and con-

tinued all during the month of March; that Mr.

Skinner had told him to put on more tellers to keep

the lines down, possibly near the closing of the

Bank ; he knew that all the McCormick checks being

received for credit were supposed to be O.K.'d

[463—129-a] before the McCormick Lumber Com-

pany received credit for them, and if Price, Olm-

stead, Stewart and Skinner were all away, then the

checks would go to Bates and he would refuse them

unless he had been previously instructed to O. K.

them. When they went to Bates he would present

them to Mr. Olmstead for O. K. if Olmstead was
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there, and if he was not, either to Stewart or Skin-

ner, (R., 537) and when the witness O. K. 'd them,

if he ever did, he would ha^'e the authority either

from Mr. Olmstead or Mr. Skimier, and he would

mark Mr. Olmstead's initials with an R underneath

them, and if it was Mr. Skinner he would mark

*'M. 8." and "R" underneath. That there was

nothing to prevent anybody else in the Bank that

was an officer knowing the same things that the wit-

ness knew at any time, unless they had instructions

not to, and the witness testified that he was not

aware of any instructions given at any time, by

anybody, that as between the Bank officials them-

selves the information about these transactions

should be suppressed.

On cross-examination this witness then testified

as follows:

"(Questions by Mr. HART.)
Mr. Ringsred, I want to get two or three of these

transactions accurately defined. The transit de-

])artment was to handle the collection of items re-

ceived upon which the depositor had been given

credit. That is correct, isn't it?

A. Yes, on checks that were drawn on out of-town

Banks.

Q. As distinguished from items that the Bank

liad in its possession for collection purposes?

A. Yes.

Q. Now, these items upon which credit had been

given would be included in Bills in Transit and

Items in Transit, would they not?
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A. No, the account Bills in Transit was handled

entirely in the collection department.

Q. Well, Bills in Transit then were items upon

which credit had not been given the depositor?

A. No, Bills in Transit was an account of con-

venience, as a matter of fact; it was to handle

checks, [464—130] collection items; ordinary col-

lection items come in given immediate credit on the

books. The items that went through Bills in Tran-

sit was an account which would enable us to give

immediate credit and still handle it through our

collection department. We usually charged interest

for the time it was outstanding in that account.

Q. That would mean drafts with bills of lading

attached ?

A. Yes, which we didn't care to have handled

through our transit department.

Q. Items in Transit would include checks on out-

of-town banks upon which the depositor had been

given immediate credit? A. Yes.

Q. And those were handled through the transit

department? A. Yes, sir.

Q. They consisted of checks on outside Banks,

which the depositor had deposited as so much cash?

A. Yes.

Q. Treated as cash by giving the depositor imme-

diate credit? A. Yes, sir.

Q. Then if any of those checks came back un-

paid they would be turned over to the collection

department and would be included in the Cash

Items ?
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A. Not necessarily. Ordinarily they would be

charged back to the customer's account immediately,

right in the department.

Q. But if there was not sufficient balance in the

customer's account, then that charge back would

not take place until the customer had made a deposit

to bring his balance up high enough?

A. That was true.

Q. And in the meantime, until that was done, then

the returned checks would be held in the collection

department and classed as Cash Items? A. Yes.

(^. Of course it is possible that in some cases

these checks might be sent out immediately and col-

lected, a sum equal to the amount of them collected

from the depositor.

A. Yes, in some cases they would communicate

with the cashier, or whoever had charge of the ac-

count in the office, and sometimes they would in-

struct us to put the item through again, having ap-

parent information that the check would be paid

the next time it was presented. There were excep-

tions to that, of course.

Q. You would take whatever steps would be most

likely to clear the customer's account?

A. Yes, sir.

Q. And if at the close of any day there remained

some of these retui-ned checks which had not been

taken care of, assuming of course the customer's

balance was not big enough to pennit the charge of

the checks against that, the customer's account

would remain in the same condition, and these re-
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turned checks would be carried in the collection

cage, as Cash Items'?

A. Yes, in many instances checks would be

charged back even though it did create an over-

draft. (R., 539, 540, 541.) [465—131]

The witness adhered to his view that in the case

of the McCormick Lumber Company and in the

case of any depositor whose account didn't permit

charging the returned checks back, they were car-

ried at the end of the day as Cash Items and were

treated as such.

TESTIMONY OF JUNE S. JONES, FOR COM-
PLAINANTS.

JUNE S. JONES testified that the overdraft

book was kept on his desk and that he saw Mr.

Skinner examine them and that Mr. Olmstead ex-

amined them, and that it was in that position all

the time he was there in 1925, '26 and '27, and that

any officer could look at it; that he knew about

the checks in the McCormick Lumber Company ac-

count five or six days before it was brought to Mr.

Olmstead 's attention by the board, when the board

took it up with Olmstead, and being pressed by the

Court to testif}^ as to just when his was, he stated it

was about the middle of February, say about the

14th or 15th, 1927, and that he ran on to it himself,

alone, in the collection department; in answer to

the Court's question he told what he saw there and

that he was looking for Cash Items and picked up

the Cash Items himself and asked one of the boys
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how they happened to be there. He didn't re-

member who it was he asked, and inasmuch as

checks were being returned and held there as Cash

Items he thought it ought to be looked into and

receive attention, and he went back and saw Mr.

Skinner and THAT PUT HIM IN A VERY DIF-
FICULT POSITION, BECAUSE HE NATUR-
ALLY DIDNT CARE TO IMPEACH THE
INTEGRITY OF THE PERSON WHO HAD
O-K'd THE CHECKS, BUT NEVERTHELESS
THOSE CHECKS WERE UNPAID, AND HE
THOUGHT THEY OUGHT TO BE CALLED
TO THE ATTENTION OF SOMEONE IN AU-
THORITY, AND HE SUGGESTED TO MR.
SKINNER THAT HE GO TO THE COLLEC-
TION DEPARTMENT HIMSELF AND SEE
SOME OF THE ITEMS IN THERE THAT HE
HAD SEEN. [46&—132]

After this witness had so testified, he was then

asked what the board did and to this by question

and answer he testified:

"A. Why the first thing they did was to discon-

tinue giving credit to such items.

Q. When did they do that, did you say?

A. Well, I can't give you the dates, exactly.

Q. Well, Mr. Price went in there, you know, the

first of March. Don't you know that?

A. Yes, it was prior to that time.

Q. Was it prior to Mr. Price becoming president,

that they took any action, or was it after?

A. It was prior to that time.
J
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Q. Prior to that time? A. I would say.

Q. Then it was before Olmstead went out?

A. I would say possibly two weeks before that.

Q. Then it was before Olmstead went out?

A. Yes.

Q. What next did you do?

A. I wasn't a member of the board.

Q. Well, you must have a notion about what you

have told us, as to what the board did. You as-

certained that from somebody. Let's see what else

you know.

A. It was self-evident the board had taken action,

because we had been notified of the fact that under

no circumstances were further items to be taken

for deposit.

Q. We had been notified. Who was 'we,' and

who gave you those instructions ?

A. The other officers of the Bank.

Q. What other officers there?

A. Other junior officers; Longshore, Brown, and

Bates.

Q. Who gave you those instructions in February,

before Olmstead resigned?

A. I presume—I don't remember definitely;

either Mr. Skinner or Mr. Stewart; I presume Mr.

Skinner.

Q. That is a presumption. Can you tell me for

a fact, which?

A. I would say either of the two, possibly Mr.

iSkinner.

Q. Did Mr. Price say anything about it?
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A. As far as giving orders as to how the account

was to be handled, or what we were to do?

Q. That is what I am asking about.

A. He might have, I am not sure.

Q. Do you know whether or not he did?

A. I wouldn't say for sure.

Q. Would you say he did?

A. No ; I would say he might have ; it is possible

he did.

Q. Now, when you looked, as I understand it, in

Februar}^, in the afternoon at three o'clock, about

the middle of February—this was, as I suppose,

about the 15th of February?

A. No, I would say it was about four or five or

six days before this first meeting of the board.

Q. Now this first meeting of the board that you

refer to, was the meeting at which Mr. Olmstead re-

signed? [I'ST—133]

A. No, no; I take that, as I learned afterwards,

to be the meeting at which time he was faced with

the proposition, and the matter was discussed with

the directors.

Q. The reason that I want to fi^ the date, Mr.

Jones, in your recollection, is this: That I asked

Mr. Skinner while he was on the stand, and I only

bring it back now so as to see whether your recol-

lection is different than the record shows—I asked

^Ir. Skinner if were any meetings of the Board

between what is shown here, the 2d and 4th of Feb-

ruary, and the 1st of March.

A. Whether or not any meetings ?
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Q. Yes; and he said there were not, because the

record doesn't show any.

A. Well, I am sure I have no know^ledge of that

at all.

Q. I beg pardon ?

A. I have no knowledge of that at all ; the records

will speak for themslves.

Q. What I am getting at—^so both ourselves and

the Court are informed—you say was a meeting of

the board betw^een February

—

COURT.—Formal or informal meeting?

Q. Any kind of a meeting.

COURT.—I suppose they met in conference.

Mr. BRISTOL.—The by-laws provide that when-

ever the board has a special meeting, and also a

regular meeting

—

COURT.—I suppose the member of the board

might gather at the Bank and discuss informally

without making a record?

Mr. BRISTOL.—Yes, they might, and that would

not be official.

Mr. HAMPSON.—Would be efficient, but not

official.

Mr. BRISTOL.—I don't know whether it would

or not.

A. This meeting that I have reference to might

possibly be an informal meeting.

Q. When did it take place?

A. I would say in the neighborhood of February

15th.

Mr. HART.—Can't we fix that date by the time
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when the crediting of the ^fcOormick Lumber Com-

pany's checks stopped?

A. That is the meeting- to which I referred.

Mr. HART.—When the McCormick Lumbei

Company checks were no longer received for imme-

diate credit.

Q. Now^, I tried to fuid out when the directors

met. You say a few days one way or the other.

What I want to know^ is the time that you wxnt in

this collection department at three o'clock in the

afternoon. That is what I am after.

A. If I might be told from the records at what

time the action was taken to stop the depositing of

the checks, I could better tell you approximately

that date, because it was possibly five days previous

to that.

Q. There is no record—that is what the Court

suggested just now. There is no record when the

board stopped payment of any checks, according

to the official minutes of the board. I tell you

frankly, this does not show in the records.

A. I am not familiar with that.

Q. I am not trying to show^ anything but w^hat

you know. I asked Mr. Skinner whether there

were any meetings between February 2d or 4th and

March 4th, and he told me there w^ere none; and

that is what the record shows. [468—134]

Now, the Court suggests that it was an informal

one. That is immaterial to me. I want to know-

how you fix the time you w^ent into the collection

department and got this amount of $250,000,00.
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A. Don't misunderstand me. I just happened to

run on to that when I was in there.

Q. All right. What date was it, please ?

A. About five days prior to the time that we all

had notice that the deposit of checks of the Mc-

Cormick Lumber Company was to be discontinued.

Q. How long was that before Mr. Price became

president? Mr. Price became president, according

to the records here, March 1st.

A. Yes, I would say that was approximately from

two to three weeks prior to that time.

Q. Olmstead was still president at time, then?

A. Yes.

Q. You say that was when Olmstead was in

there? A. Yes.

Q. And you looked while Olmstead was still

president of the Bank, along then about the 15th

of February?

A. I would say a little prior to the 15th of Feb-

ruary.

Q. Would it be correct to say about the 10th of

February ?

A. I would have an idea that would be about the

date.

Q. Now then, three o'clock in the afternoon of the

10th of February, you went in the collection depart-

ment, and found how many of those checks, you

say?

A. Oh, I would say there were possibly

—

Q. $250,000?

A. Approximately; that is to say, J added them
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roughly in my mind, and I would say possibly

$200,000 to $250,000.

Q. Now, did that represent the day's business?

A. Oh, I haven't any idea.

Q. Or an accumulation?

A. I haven't any idea; it might represent an

accumulation of two or three days.

Q. Might have, you say?

A. I w^asn't interested in the accumulation. I

was interested in the fact that they were there.

Q. You had never heard of it before?

A. Heard of what?

Q. You had never heard of any such checks be-

ing carried in that department, that collection de-

partment, before?

A. I had no contract with the collection depart-

ment.

Q. I say, you had never heard that any such

checks had ever been carried in the collection de-

partment before?

A. I wouldn't say I hadn't heard; I don't recall

that I had.

Q. I understand you to say that the first time

that you learned about it was when you went to the

collection department yourself. Now, did you hear

at any time prior, and if so when, that checks were

being O.K.'d by Olmstead, or anybody else in that

<''>IU^ction department, and carried as Cash Items?

A. I might have heard of it, I can't say; I had

no contact with the collection department. [469

—

135]
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Q. I didn't ask you that. Mr. Hart having ac-

cused me of having tried to trap you, I want to

be fair with you. We have some testimony here,

at least I think it is testimony, that certain things

were generally known. I am trying to find out

whether you had any notice or knowledge of it.

Now, if you can tell me when you first heard itj

whether or not by instructions of anybody, or

orders of anyone, or O.K. of anyone, that any Mc-

Cormick checks were carried in that bank, I want

to know when you first heard it ?

COURT.—What kind of checks ? You mean out-

of-town checks that came back unpaid'?

Q. Well, checks charged to Sundry Banks, checks

treated as Cash Items, or checks carried in Bills

in Transit, of the McCormick Lumber Company.

A. Why I probably had less contact with that

than any other officer in the bank, because it was

out of my work and out of my line.

COURT.—I presume counsel wants to know

whether you ever heard that McCormick checks

were coming back unpaid?

A. I had heard at different times that Wheeler

checks, as we called them in considering all these

accounts, had been returned, but Mr. Olmstead

handled that account, and I paid no particular

attention to it at all.

Q. Everybody left it to Olmstead?

A. Who do you mean by everybody?

Mr. HAMPSON.—Who do you mean everybody 1
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Q. I mean everybody, the directors, and offiec^rs,

in this case; and everybody in the Bank.
COURT.—That is a broad question; that is as-

suming a great deal.

Mr. BRISTOL.—I want to assume it, and see

what the witness says.

COURT.—He didn't say anything of the kind,

and you ought not to assume that in this case, be-

cause tliat is assuming the very gist of this case.

Mr. BRISTOL.—I say this, to make it clear,—

COURT.—Make it clear by making your question

definite and certain, but not include in that kind
of a question all the parties in this suit. That is

the very gist of this case.

Mr. BRISTOL.—I asked the witness to particu-

larly specify w^hen he first heard it, and I haven't

got an answer y^i.

COURT.—That was not your question, I beg your
pardon.

A. I couldn't say.

Q. You couldn't say when you heard it, but you
know you did hear it?

A. The Wheeler checks being returned?

Q. What?
A. The ^Vheeler checks being returned to the

Bank, yes.

Q. That is McCormick, the whole business, that

is the McCormick and everything else, was generally

referred to in the Bank as the Wheeler transaction,

^vasn't it? A. Yes.

Q. Now, I say again, do you tell me the fact is
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that Olmstead exclusively handled this Wheeler

line, nobody else ?

A. Why, in the latter years of the Bank I know of

no one that had any contact with the Wheeler

account at all, but Olmstead. [470—136]

Q. That isn't what I asked. Did you ever talk

to the board yourself about any of these matters,

or any member of the board *? A. No.

Q. Did you talk to your junior officers about it?

A. About what?

Q. The Wheeler line, during the years 1924, '25,

'26 or '27. If so, when?

A. I might have, I wouldn't say I had not.

Q. Did any junior officer ever talk to you in

1926?

A. He might have; I wouldn't say he did.

Q. Do you recall whether he did or not?

A. No.

Q. Didn't you see Mr. Bates several times, and

didn't Mr. Bates see you and discuss with you the

question of the Wheeler line, and how they were

being handled?

COURT.—The Wheeler lines?

Q. Yes, the Wheeler lines; and as to what was

going to be done about it?

COURT.—The Wheeler lines ; that is very broad.

Mr. BRISTOL.—He has told me this very matter

was known as the Wheeler matter in the Bank.

Mr. HAMPSON.—The whole examination is im-

proper; he is cross-examining his own witness.

A. I would say, Mr. Briston, Mr. Bates would
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be the last one at the bank to discuss the Wheeler
lines, because he had nothing to do with the credit

department, had nothing to do with the loans of
the bank, and in fact didn't make any loans; so I
am reasonably sure that I never discussed the

Wheeler lines with Bates.

Q. And am I to understand that Mr. Bates had
nothing to do with the McCormick checks?

COURT.—He didn't say that.

A. I didn't say checks. You asked me about the

Wheeler lines. The Wheeler lines were handled
by Mr. Olmstead, and as I say, Mr. Bates had
nothing to do with the investments of the bank, or
the loans of the bank.

Q. Now, we have it, if that is the case. Now
then, did Mr. Bates ever discuss with you the Mc-
Cormick checks that were coming back and treated

as Cash Items'?

A. He might have; if he did it w^as only casual

remarks, because neither he nor myself had any
authority to do anything, and if it was —

Q. That being your answer to that, did you ever
see Mr. Bates in July, or June, with a list of these

unpaid Wheeler checks, or McCormick checks, or

checks treated as Cash Items, under the McCor-
mick name, or the Wheeler name ?

A. I did not,—I believe not.

Q. Did you ever discuss it with Mr. Skinner, or

he with you, except at the time you say in Feb-
iiiary ?
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A. Do I understand you to mean checks of the

McCormick Lumber Company?

Q. Yes.

A. Mr. Skinner never discussed it with me.

Q. Nor Mr. Stewart*?

A. Nor I with him. (R., 556, 557, 558, 559, 560,

561, 562, 563, 564, 565.) [471—137]

The witness then testified that he knew of the

Wheeler lines of credit in the Bank, and he felt his

guarantee represented some additional strength to

the loans; and he then testified that at the time

he told Mr. Skinner that Olmstead wasn't there,

that it was after three o'clock in the afternoon, and

he was asked whether or not he had mentioned the

matter to Olmstead the next morning and he said

he had. Thereupon he was asked this question

and gave the following answers

:

"Q. Was there any reason there, Mr. Jones, that

you know of, that indicated that Mr. Olmstead was

doing something that nobody else knew anything

about ?

A. Well, I was—I was surprised to find a number

of checks in these accounts, in the Cash Items un-

paid, and naturally felt that it should be called to

the attention of somebody in the bank with author-

ity; and that was the reason for my action that

afternoon.

Q. But your occasion for going there at that time,

was on account of the inquiry for warrants from

another bank?

A. I happened to run across them.
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Q. You happened to run across them?
A. I happened to run across them, yes, when I

went in.

Q. Now, the natural thing, if Ohnstead had it in

charge, was to take it up with Olmstead. You say
he wasn't there. He came back the next day after

you told Skinner?

A. Why, I presume he was there.

Q. Did you say anything to Olmstead then?
A. No, I didn't say anything.

Q. Did you ever discuss it with Mr. Olmstead?
A. I don't believe I ever did.

Q. Did you ever discuss it with Mr. Stewart ?

A. Not prior to that time, I don't believe. I had
discussed the Wheeler lines of credit.

Q. Yes, I don't mean that. I mean these Cash
Item checks? A. No.

Q. And outside of that one conversation now,
with ]\Ir. Skinner, you didn't discuss it again with
anybody ?

A. I told no—not until after many days after

that.

Q. Quite a while after. Down near when the

Bank dosed some time?

A. No, possibly seven or eight days; a week, or
something of that kind.

Q. Who did you talk to at that time?
A. Oh, we were all discussing it then.

Q. What was done about it ? [472—138]
A. What was done about what i
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Q. About these checks. Did you find out there

were any more then*?

A. When they all came back there were more of

than that number, of course, and they totalled

somewhere near $800,000.00.

Q. What was done with them?

COURT.—Done with what, these checks?

A. The checks? Nothing was done with the

checks.

Q. What is that?

A. Nothing; I don't remember anything was done

with the checks.

Q. You don't know that anything was done with

them at all?

A. No; the checks were unpaid; remained as

assets of the bank ; I believe still are.

Q. And remain so, as far as you know?

A. I believe so, yes.

Q. And that continued on down until you left the

Bank?

COURT.—And what continued?

Q. Checks left in the same condition.

COURT.—Remained unpaid.

Q. As when they were made.

A. When I left the bank after liquidation, yes, as

far as I know." (R., 571, 572, 573.)

The witness then testified that in the latter part

of February, 1927, Mr. Price told him that he was to

accompany Mr. Skinner and Mr. Stewart in con-

nection with the proposition that the Bank would

be sold, or would be offered to the First National
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Bank of Portland, Oregon; that he went to the

banking quarters of the First National Bank and

met a committee of officials consisting of C. F.

Adams, Elliott Corbett, W. L. Thompson and Mr.

E. A. Wyld; that the reason he was sent down there

was that he was familiar with the credit of the

Northwestern National Bank; and that either Mr.

Price or ]\Ir. Skinner told him what he was to do

and they told him to go down to the First National

and discuss the assets of the Bank the paper in the

Bank, and the various investments the Bank owned.

Thereupon the witness was asked what the reason

was that led up to this negotiation and if he knew
what the reason was, and he testified by question

and answer as follows: [473—139]

"Q. There must have been some reason that led

up to this. Do you know what the reason was?

A. Reason?

Q. That led up to this offer of you going dow^n

there to the First National Bank? A. Yes.

Q. What was it about?

A. The reason was these $800,000. of unpaid

checks of Wheeler we had.

Q. That was the reason?

A. That was the reason.

Q. That you wanted to sell out, you mean?

A. Well, that would appear to be quite sufficient

reason.

Q. And you disclosed the fact to the First Na-

tional Bank, didn't you? That is, to Adams, Cor-

bett, Thompson and Wyld?
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A. I don't know that that was discussed."

(577, 578.)

Witness was then asked if he wanted to leave the

impression with the Court that the Northwestern

National Bank, on the day he discussed with Messrs.

Corbett, Thompson, Adams and Wyld, was a con-

cern of the value of twenty million dollars and he

answered, "Twenty million dollars resources."

(579.)

Upon resuming direct examination (R., 584)

this witness testitied that he was one of the trustees

of the Dufur Orchards Company or Durfur Fruit

and Farm Company, that he was an appointee of

the Bank; that all negotiations with the First Na-

tional Bank took place before Mr. Price became

president, that Mr. Olmstead's resignation followed

and Mr. Price succeeded him as president of the

Bank. He then testified that it was his understand-

ing that the Bank would continue under Mr. Price's

direction of the board of directors—with the plan

of subsequent assessment. When questioned, he

said he meant "the plan in connection with the re-

organization of the Bank," then disclosing that he

had spent four or five days with the Examiner at

the time the examination was made about March 5,

1927, going over the assets of the Bank and revalu-

ing them with the Examiner; that at that time

[474—140] the unpaid McCormick checks had got-

ten up to something slightly less than $800,000.00

and were still carried as Cash Items when the
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examination was made on March 5th ; that that was

his recollection.

TESTIMONY OF MISS LOUISE STEUER,
FOR COMPLAINANTS.

MISS LOUISE STEUER testified that the Ex-

amining Committee's report which was heretofore

introduced in this record, dated December 7, 1926,

was written by her from memoranda given her by

Mr. Olmstead, (592) and she was certain that 01m-

stead gave her the memo, for that purpose. (598.)

TESTIMONY OF GEORGE W. HOYT, FOR
COMPLAINANTS.

GEORGE W. HOYT testified that he began his

career as a banker in 1892, that he came with the

Northwestern National Bank in 1915 and was as-

sistant cashier there from 1923 to 1927 inclusive.

That in July, 1926, Mr. Decker called his attention

to some Cash Items or Wheeler drafts amounting to

about $81,000.00 and to McCormick Lumber Co.

checks of approximately $182,000.00. That on

August 30, 1926, he found the situation to be a total

of $218,770.00 from McCormick checks carried as

Cash Items and that there were cash items of the

same magnitude or amounts at odd times ; that when

he first heard of this matter, in July, 1926, he

reported it to Charles A. Stewart, reporting to him

the exact items he had given in the record.

That after he had spoken to Mr. Skinner and

Mr. Stewart about it, about the 10th of February,
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1927, he didn't pay any more attention to it but

Skinner told him that the matter had been called to

the attention of the board of directors and that it

was in their hands. That Brown, Bates, Ringsred

and Fraley knew the situation as he did. (609.)

[475—141]

On cross-examination (614) the Court then asked

the witness the following questions and he gave the

following answers

:

"COURT.—Mr. Hoyt, did you get your informa-

tion from the daily statement, or from the items

themselves ?

A. I got it from the items themselves, in the col-

lection cage.

COURT.—I wondered if you got from the daily

statement, carried over from the daily statement,

or whether you found the items themselves?

A. No, I found the items.

COURT.—You don't know whether they were

taken care of during the day or not?

A. No, I couldn't say as to that." (R., 616.)

TESTIMONY OF FRANK O. BATES, FOR
COMPLAINANT.

FRANK O. BATES, the cashier, was then called

as a witness, and testified that the loaning officers of

the Bank were Messrs. Olmstead, Price, Skimier,

Stewart, Longshore and Jones. That in 1926 he

knew of the account commencing March 29, 1926,

of the McCormick Lumber Company and that his
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attention was called to the overdrafts and "Cash

Items" <'hecks as testified to by the other witness,

and that he ^ave the information he obtained to

Olmstead in 1926 ^nd later in the fall and talked

it over with Hoyt, Skinner and Stewart and with

O. L. Price (626) and in the early part of 1927, and

that the items were large enough to call them to

their particular attention; that anyone could have

ascertained from the statement book or from the

daily overdraft book the exact amount of the Cash

Items that were going through; that about March

1st, 1927, some seven hundred thousand odd dollars

of these Cash Items were charged up against Claims

and Judgments, and the general books disclosed the

facts; that the first thing that is done in the morn-

ing when a Bank is opened is to count the cash

and to consult the daily statement and see what the

condition was, and during the period of these trans-

actions which are under discussion the checks in

the collection department would be a part of the

general cash in the Bank. (636) [476—142]

TESTIMONY OF WALTER H. BROWN, FOR
COMPLAINANTS.

WALTER H. BROWN testified that any out-of-

town items, in the practice of the Bank, which were

for immediate credit would have to be O. K'd. by

some officer of the Bank, whether it was Wheeler's

account or anybody else's or the McCormick Lum-
ber Company's account, and that if Olmstead was
not there, the matter would be referred to the other
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senior officers, Skinner, Stewart or Price or who-

ever might be available. (644—45.) That the daily-

statement book of the Bank was kept on his desk,

and it was there every day ; as it was his custom and

usage to have it on his desk every morning; and it

was generally understood and discussed that there

were times when there were large items in the Cash

Items which were being carried, among officers like

Mr. Bates, Mr. Hoyt and himself. In answer to the

Court's question that the amount of Cash Items

were finally credited to Claims and Judgments, wit-

ness said he knew that that was done but he did

not know who gave the instruction that this be

done, but he testified that the stockholders of the

Bank made up a fund to take care of the checks,

and that the records of the Bank ought to show

what was done with that fund.

TESTIMONY OF MEL YOUNG, FOR COM-

PLAINANTS.

MEL YOUNG testified that he was the book-

keeper who kept the general books from 1915 on,

and he identified the daily statement referred to

by the witnesses and testified that it was rendered

at the close of business each night ; that it was kept

by him; that the Northwestern National Bank was

a member of the Federal Reserve System; that Cash

Items were entered daily on the statement as

handed to him, after they came to him from the

interior department of the [477—143] Bank and

that he got his Bills in Transit from the collection
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department and the Sundry Banks items from the

transit department; that he entered the actual

transactions accordingly and then he delivered the

statement book down in the officers quarters the

next morning and it would remain there until clos-

ing time, then he w^ould go after it and get it.

The witness was then asked to take the statement

hook showing the Bank's condition as of June 30,

1926, and by question and answer to give from

the record the dates and items which appeared un-

der the respective headings "Sundry Banks,"

"Bills in Transit," and "Cash Items" on each re-

spective date to w^hich the question related, and the

same were as follows

:

Bills in

Date. Sundry Banks. Transit. Cash Items,

y 6 1926 1,137,924.74 69,706.14 15,502.90
ne 30 1926 1,631,667.90

\y 1 1926 1,634,250.43

ly 9 1926 1,615,220.85

ly 12 1926 1,504,016.29 63,036.25 238,510.97
ly 13 1926 1,667,339.00

|y
22 1926 1,640,820 . 29 38,527 . 05 37,378 . 44

y 23 1926
207,423.99

?. 14 1926 1,698,734.59

g. 17 1926 1,740,177.86

$. 20 1926 1,631,294.83

^. 27 1926
24,765.86

%. 28 1926
41244.74

I ^ 1^26
254,825.49

5*. 4 1926 1,621,962.96

it. 8 1926 1,850,563.33
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Bills in

Date. Sundry Banks. Transit. Cash Items.

Sept. 14 1926 2,028,985.50

Sept. 15 1926 2,062,964.15

Sept. 21 1926 1,601,557.86 49,233.49 72,261.42

Sept. 24 1926 1,626,651.99

Oct. 5 1926 1,693,071.04

Oct. 9 1926 1,730,510.61

Oct. 12 1926 1,694,888.64

Oct. 14 1926 1,774,949.82

Oct. 15 1926 2,014,279.50

Oct. 16 1926 2,020,186.89

Oct. 20 1926 1,667,623.43

Oct. 22 1926 1,807,682.04 67,568.03 \]\

Oct. 23 1926 1,980,499.69

Oct. 26 1926 143,367.34

Oct. 30 1926 1,745,595.03 223,505.49

[478—144]

Nov. 1 1926 226,794.95

Nov. 4 1926 1,814,350.01

Nov. 9 1926 1,916,766.71 84,627.99

Nov. 10 1926 • 499,967.97

Nov. 13 1926 215,204.22

Nov. 15 1926 1,986,967.53 155,485.55

Nov. 16 1926 1,953,506.21 58,601.55 159,103.36

Nov. 19 1926 1,833,084.44 53,097.16 20,731.44

Dec. 7 1926 1,713,930. S8 84,664.89 105,699.89

Dec. 10 1926 1,607,534.06

Dec. 30 1926 1,582,746.24 99,761.06 117,811.14

Jan. 3 1927, Clo. 1,572,115.31 cl. 104,567.97
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Bills in

Date. Sundry Banks. Transit. Cash Items.

Jan. 3 1927 Beg. 1,749,833.84 beg. 102,660.33

6 1927 1,622,160.48 155,712.50

15 1927 1,715,213.93

17 1927 1,717,983.20 106,285.54

5 1927 176,443.64

11 1927 1,608,939.52 98,248.64 169,132.16

15 1927 780,751.94

16 1927 794,935.06

19 1927 818,79^.17

25 1927 823,350.76

28 1927 823,877.45

1 1927 68,002.83

Thereupon, upon question and answer the witness

testified as follows:

"Q. Now I call your attention to that last entry,

(665) apparently February 28th, in the daily state-

ment book, and which carries the amount you read,

$823,877.45 Cash Items. Is that right <?

A. That is right, according to this here.

Q. Now, on March 1, 1927, your Cash Items were

what? A. $68,002.83.

Q. Now between February 28th and March 1st

—

that would be the next business day, wouldn't it?

A. Next.

Q. Now here is $823,877.45—so you understand

what I mean; the very next day there is $68,002.83.

Can you tell me what became—this would be the

close of business February 28th? A. Yes.
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Q. And this would be the close of business

March 1st ? A. Yes.

Q. Wouldn't that be true? A. Yes.

Q. What became, if you can tell me, if you know,

of the difference between the |68,000 on March 1st,

of Cash Items, and the $823,000 of February 28th?

A. You will have to ask somebody else besides

me, I can't tell you, I don't know; I do not.

Q. Were you keeping the books on February 28th

and March 1st? A. Yes." (R., 665, 666.)

[479—145]** *******
^'Q. I notice that the item there. Bonds, Stocks

and Securities, as shown by the record of February

28th, is what? A. $1,242,522.3-6. " (R., 6m.)«* *******
"Q. Now you show me March 2nd that Other

Bonds, Stocks and Securities on the daily statement

book are what, by the record?

A. Are $2,039,284.36." (R., 668.)*********
"Q. Now the difference that you find upon your

record, as you see it is $796,762.00, is it? A. Yes.

Q. Between the date of February 28th and March

2nd? A. Yes.

Q. That is right, on your daily statement book ?

A. That is correct." (R., 669.)*********
"Q. Now, on March 23, 1927, what did this daily

statement book show with respect to the amount

of your Capital, Surplus and Undivided Profits,
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giving the amounts separately, if you please. The
amount of your Capital, we will understand, so as

not to read it every time, was $2,000,000. At that

date would it be the same? A. Yes, $2,000,000.

Q. And what was your Surplus in there, as on

March 23, 1927? A. Surplus $400,000.

Q. And what was your undivided profits in there ?

A. Well, there was—I want to segregate some

here.

Q. Well, I say what is the entry there?

A. You don't understand me, I guess.

Q. Understand what?

A. On that undivided profits.

Q. I asked you what does it show here on that

date. A. It shows there $30,026.82.

Q. That is what I want to get at first. Will you

please take January 4, 1927.

A. Yes.

Q. The capital was the same, was it not, $2,000,-

000? A. The same.

Q. Surplus $400,000? A. Yes, sir.

Q. And the entry of undivided profits there is

how much? A. Entry $30,026.82.

Q. The same as before?

A. Yes, sir." (R., 671, 672.)*********
"Q. Now while you have the 1926 l)ook there,

look at July 6, 1926, will you please. What is the

undivided profit? A. $90,202.43.

Q. Now, look at April 16, 1926. What does your
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report show about Undivided Profits as of that

date, together with your Capital f

A. Capital $2,000,000, Surplus $400,000, Undivided

Profits $7,393.70." (R., 672, 673.) [480—146]

The witness then testified as follows

:

''Q. In other w^ords, that is what you did, and

computed it so the officers would understand that

you did? A. Certainly.

Q. And the net set out here?

A. Net is set out here.

Q. The net is set out below as net profits in fig-

ures, so the officers can see it ?

A. So can see just what the net profits are.

Q. From day to day? A. From day to day.

Q. You mean by that, without regard to any im-

putation of your entry—^that is not the point I am
after, so the Court and Mr. Hart understands—but

the real situation in the bank was to give the officers

intimate information of what they were doing, and

how they were doing it; that was the object of this

statement, was it not? A. Certainly.

Q. And you made it up every day, as I under-

stand it, for that purpose? A. Yes, sir.

Q. Now during all the time you were there was

the same system that you have exhibited here this

morning, carried on?

A. It was." (R., 674 to top 675.)

Upon recross-examination by Mr. HART, this

witness testified and the Court and counsel asked

the following questions and made the following

statements

:
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''Q. Mr. HART.—I would like to put in also

those figures at the time the Bank Examiner ex-

amined, if I can get the page. Will you read in

the record the Cash Items shown on the statement

of September 21, 1926?

A. What do you want, the Cash Items'?

Q. Yes. A. $72,261.42.

Q. And Sundry Banks?

A. Sundry Banks $1,601,557.86.

Q. And Bills in Transit ?

A. Bills in Transit 149,233.49.

COURT.—I don't recall, but did the Examining

Committee's report show the examination of the

bank as of a certain date?

A. It shows, your Honor, that they examined the

Cash on a certain date. Their examination extends

perhaps over a week or more.

COURT.—It isn*t as of a certain date?

Mr. HAMPSON.—Yes, as of a certain date in

every instance.

COURT.—So the Examining Committee report

would not indicate the date they examined it?

Mr. HAMPSON.—Not the day the report was

dated, no.

Mr. LOGAN.—For instance, the report dated De-

cember Tth was not considered until some time

in February, and it refers to a date in November

as the examining date.

COURT.—That is what I was asking about.

[481—147]
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Mr. BRISTOL.—So your Honor understands,

take for instance May 18, 1926.

Mr. LOGAN.—Turn to the one of December 7th,

if you will.

Mr. BRISTOL.—Now, May 18th, page 422, is

the record of May 18, 1926. It is report to the

Board, and the opening statement reads as follows

:

*We, your Examining Committee, appointed at the

annual meeting, beg leave to report that on May 6,

1926, we started a full and complete examination

of the affairs, of this bank, which was completed

May 18, 1926.' That would be the date between

May 6th and May 18th, twelve days. Now take the

one that the young lady identified, just before that.

December 23', 1925. The record, page 418, is as fol-

lows: 'We, your Examining Committee, appointed

at the annual meeting, beg leave to report that from

December 3rd to December 22nd, we made a fuH

and careful examination of the affairs of this bank,

as of this date.

'

Mr. HART.—'As of this date.'

Mr. BRISTOL.—As of this date, from Decem-

ber 3d to December 22d.

Mr. HART.—That is all in the record. The first

thing they did was to count the cash, and get these

items. That is the practice they followed for every

examination.

Mr. BRISTOL.—Mr. Logan asked me to turn to

page 434, December 7, 1926, and that one has this

phraseology: 'We, your Examining Committee, ap-

pointed at the annual meeting, beg leave to report
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that on November 19th to December 1st we made a

full and careful examination of the affairs of this

bank, as of date.' And the date is December 7,

1926. That is the one that came before the direc-

tors' meeting, according to the record, February 6,

1927." (678-79-80.) [482—148]

TESTIMONY OF FRALEY, FOR COM-
PLAINANTS.

FRALEY testified that he was cashier of the

Bank, had been so for several years, had per-

formed the duties of auditor, confirmed the descrip-

tion of cash items and bills in transit as the other

witnesses had; that on February 28, 1927, in the

Daily Statement Book there were cash items of

$823,877.45 and that he got instructions from

Mark Skinner to make up certain entries in re-

spect of that item; that on March 1, 1927, the en-

try remained the same but on March 2d it was

changed; that the Examining Committee, Messrs.

Metschan, Charlton and Skinner had started their

examination at the close of business November 19,

1926, and he had a statement in his pocket show-

ing what that examination was to cover; that the

witness had written it up as he always had done

and it was usual for him to give that direction

every semi-annual examination, and it read as fol-

lows:

''Mr. BRISTOL.—Bank Directors' Examination.

Assets and liabilities to be examined and state-
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ments to be furnished by auditing department. All

cash to be audited by auditing department, for the

directors, and with their assistance when possible.

Bank securities examined and audited from state-

ment of securities as shown by general ledger and

security record. Then the words 'Other real estate

owned' is that your writing?

A. Yes, sir.

Q. 'Loans and discounts checked and examined

from list furnished by note department and from

liability ledger sheets themselves. Cash items ex-

amined and checked to general ledger from list fur-

nished by auditing department, along with Cash

Eecapitulation.

'

COURT.—You can read it right along; we will

assume you read it right.

Q. 'Verification letters sent to all C. H.—

'

A. Clearing-house banks.

Q. 'Return letters given to directors with copy

of settling statement. Examination of outstand-

ing cashier checks, certified checks, time C/Ds, De-

mand C/Ds and Bills in Transit, checked from

lists made up by auditing department. Expense

and interest paid, condensed statement. Assets

non-income producing, statement. Loans and dis-

counts on which interest is not paid. Expense book

and stock register examined by directors.' And

then in writing 'list of [483—149] overdrafts.'

That is your writing?

A. My writing." (R., 695, 696.)

And the paper that he prepared as auditor as
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above quoted was for the guidance of the Examin-

ing Committee at that time and, according to his

suggestion, the Committee was required to go and

look into the Cash Items, and that they did it and

they had done so under his suggestion but he was

not positive whether they did it November 19, 1926

;

and that on November 19, 1926, he gave them a

list of the Cash Items, and the same was introduced

as Complainant's Exhibit 29.

The witness then produced three papers, consist*

ing of two credit memorandums and one debit

memorandum dated March 1, 1927, of the North-

western National Bank and described them as fol-

lows:

"Q. The first item is credit stockholders assess-

ment account, March 1, 1927, F. F. Pittock $17,500;

Phil Metschan $10,000; E. S. Collins $76,000; O. L.

Price special $7500; O. L. Price $29,000; Pittock

Estate $769,600; Charles K. Spaulding $20,000;

and paid and carried out as $929,600. And ini-

tialled 'F,' that is your initial?

A. That is my initial.

Q. And upon that same date, and as part of the

same transaction, the next slip was Credit, Profit

& Loss account, transferred from Stockholders

Assessment Account to take care of charge-offs,

$929,600, initial debt. Is that right?

A. That is right.

Q. Now, then, the corresponding entry, or the

next part of the transaction is shown by debit

slip. Is that right? A. Yes.
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Q. As follows: Debit, Stockholders Assessment

accoimt, March 1, 1927, F. F. Pittock, $17,500;

Phil Metschan $10,000; E. S. Collins $76,000; O. L.

Price Special $7500; O. L. Price $29,000; Pittock

Estate $769,600; Charles K. Spaulding $20,000.

A. That is right.

Q. Now, the next in order.

A. They come in this way.

Q. Then the next in order gives a credit to profit

& Loss March 2, 1927, charge-off 3/1/37, account

McCormick Lumber Company and J. E. Wheeler

items, should have gone to Other Bonds, Stocks,

Securities, etc. $796,762. Opposite that is written

'Claims' and initialed 'F.' [484—150]

A. That is right.

Q. There seems to be a lead pencil notation on

that. What is that?

A. Mr. Skinner's initial.

Q. On March 2, 1927, debit 'Other Bonds, Stocks,

Securities, etc' McCormick Lumber Company and

J. E. Wheeler Cash Items (see over for list) $796,-

762, Claims Accounts, and some initials.

A. That is right.

Q. Likewise initialled by Mr. Skinner in lead

pencil*? A. Same initial, yes.

Q. And on the back of this are written the items

that are referred to on the front of it?

A. That is right.

Q. Showing how the total of $796,762 was made

up? A. That is right.

Q. And is that your writing, or somebody else's?
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A. My writing." (R., 704, 705.)

The witness then read the items referring to the

McCormiek Lumber Company aggregating $92,-

687.00; then the items similarly referring to Mc-

Cormiek Lumber Company m the Forrest County

National Bank, Tionesta, Pennsylvania, $91,000.00,

similar checks on Brookville Title & Trust Com-

pany, Brookville, Pennsylvania, aggregating $534,-

475.00, and similar checks on Titusville Trust Com-

pany, Titusville, Pennsylvania, aggregating $75,-

000.00. Then the witness testified by question and

answer,

"Q. The third group that relates to the ones we

first read comprises total sum of $929,600, denotes

somewhat of a corrective entry, does it not?

A. The first item of $7500 is correcting entry

showing refund to Mr. Price for over-payment on

stockholders assessment.

Q. And the second one?

A. The second represents the transfer of stock-

holders payments on that, in Profit & Loss Account,

to Cashier's Checks, which was transferred or

given to Mr. Skiimer, to be held by him as trustee

for the stockholders.

Q. The first paper explains, March 21, 1927,

debit Profit & Loss Account, O. L. Price, 3/1, over-

payment on stockholders assessment recorded to his

account $7,500, initialled by yourself and Mr. Skin-

ner? A. That is right.

Q. In connection with that March 2, 1927, debit

Profit & Loss Account entry of 3/1/27, stockholders



592 Charles A. Burckhardt et al, vs.

(Testimony of Fraley.)

payment to guaranty fund, entered as stockholders

assessment in error, held in 'CC meaning Cashiers

Checks. A. That is right.

Q. No. 172137, and so you will understand, Mr.

Hart, Cashier's Check is No. 172167.

A. I can explain that. [485—151]

'Q. I don't care. Less O. L. Price over-payment

refund $7,500, and then a deduction from $929,600,

that I read in. And the first grouj^ of papers

should be March 1st, to which this entry refers,

showing debit on that slip of $922,100?

A. That is right.

Q. And then you say a Cashier's Check was made

out. That is also initialled by you and Mr. Skin-

ner? A. Yes.

Q. Now the Cashier's Check referred to, that was

given to Mr. Skinner, 172167 on March 2, 1927,

$922,100 and signed by Mr. Hoyt and Mr. Skinner

is still holding it? A. Yes.

Q. As trustee for whom, you say?

A. For the stockholders who had paid in on this

-assessment.

Q. And is the subject of that entry?

A. Yes.

Q. And that is the way—your mind is sufficiently

directed to this entry so you know what I am talk-

ing about—the way that this was taken care of, as

I asked you this morning? A. Yes.

Q. And as auditor did you know—and to be cer-

tain if you did I will show you the book as of

November 19, 1926, what the amount of Sundry
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Bank items was on that date, as shown on the daily

statement of the bank.

Mr. MAGUIRE.—That is all in evidence.

Mr. BRISTOL.—I am asking if he knows.

Q. Did you know of that item? A. I did.

Q. And at the time it was entered there?

A. Yes.

Q. And at that time it was what, as shown?

A. The amomit was $1,833,084.44.

Q. And at that time your Cash Items was also

known to you, was it ? A. It was.

Q. How much?

A. $20,731.44." (R., 706, 707, 708.)

Q. Can you tell me why, mth respect to these

papers you produced about this entry, that Mr.

Skinner had to O.K. them, why he put his initials

on them.

A. Because he authorized me to make the en-

tries." (715.)

The witness then identified the statement of the

close of business September 15, 1922, as published,

and the witness said he prepared it as he had pre-

pared others, and copies of these statements were

substituted and offered in evidence commencing

with Complainant's Exhibit 30, which was the state-

ment published March 28, 1927.

The witness then testified that he had instructions

to refer the Cash Items to Olmstead, and [486

—

152] that when Hoyt and the other witnesses who

had testified about the list of checks had called

his attention to that he took the matter up with
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Bates and Olmstead, that he had knowledge of the

situation on the 30th of August, 1926, as auditor

and that Cash Items of McCormick Lumber Com-

pany were being returned, that he supervised Mel

Young, the bookkeeper, that he made out a list of

the checks for Mr. Olmstead, that he made a re-

port to him several times in 1926 of these checks,

but he thought that Mr. Bates had his own list ; that

any officer and/or director had access to the books

just the same as he did, and if they wished to investi-

gate the records they could have ascertained, and

knew in July, 1926, just what he knew. The re-

ports of the Examining Committee were turned over

to Mr. Skinner; that all the checks for the Brook-

ville Title and Trust Company, Forrest County

National Bank and Titusville Trust Company were

O. K.'d by Mr. Olmstead but if any checks were

drawn for less than $1,000 they would not have to

be O. K.'d; that he didn't have any instinictions

in 1924 from the Executive Board when the board

condemned the Wheeler transactions; that he left

Mr. Bates to inform Mr. Stewart and Mr. Skinner;

that there was nothing to prevent him informing

directors and other officers of the Bank if he had

wished to; that in 1926 he heard of a plan to organ-

ize a "Take-over" company to get the atfairs of

the Bank in a different condition. That this was

about the time of the Harris report of the 21st of

September, 1926, that rumors about the strength

of the Bank had commenced before that time (732)

and he communicated these rumors to Price and
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'Skiimer; and when the Examining Committee on

November 19, 1926, started their [487—153] ex-

amination they would have to take into considera-

tion Sundry Bank Items $1,833,084.44 and the Sun-

dry Bank Items appeared on the Daily Statement

Sheet from time to time; that anybody could have

gone to Phil Horstman on any day and found out

the Items in Transit, and that this could be checked

up with each daily balance, and the same thing

would be true of Cash Items. An inquiry could

have been made of Mr. Decker.

On cross-examination by Mr. Hart this witness

testified,

"Mr. Fraley, directing your attention for a

moment to the entries made as of March 1, 1927,

as I understand it you made those entries and the

purpose of it was to remove the float items entirely

from the assets of the bank? A. I did.

Q. You charged the total float to Profit & Loss,

and you made corresponding charges which were

intended to take advantage of the money deposited

by the stockholders? A. That is right.

Q. And then, as I understand it, the Federal

Bank Examiner, Mr. Crowley, objected, pointing

to the fact that these unpaid checks should be car-

ried somewhere as an asset of the Bank ?

A. That is correct.

Q. And you thereupon reversed your entries so

as to charge the total of this float to Claims Adjust-

ment? A. That is right.
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Q. And you relieved the Profit & Loss Account

of former entries'? A. I did.

Q. Did you make the entries you first described

by your own initiative, or was that directed by

someone ?

A. That was directed by Mr. Skinner." (R.,

741, 742.)

Thereupon there was offered in evidence state-

ments given to the Comptroller of the Currency

commencing with the date December 29, 1922, with

Exhibit 32 and continuing cronologically through

the successive years at six months' periods to and

inclusive of Complainant's Exhibit 49.

TESTIMONY OF EMERY OLMSTEAD, FOR
COMPLAINANTS.

EMERY OLMSTEAD testified that he had re-

mained an officer and director of the Bank and

its [488—154] president up to March 1, 1927;

that in 1923 Price talked to him about the sale of

the stock to the United States National Bank and

that Price, Ainsworth and himself had a confer-

ence and discussed the consolidation or liquidation

of the Northwestern National Bank and turning

over the business to the United States National,

and the question was about the building and the

deal fell through. This was in March, 1923.

There was a disposition on the part of the Pittock

trustees to sell the stock of the Northwestern Na-

tional Bank; that the Pittock Estate practically
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controlled the Bank (842-A) ; tliat the bank build-

ing cost the Bank $1,690,000 and they marked it on

the books at $1,200,000 and $490,000 went into the

undivided Profit Account through an appreciation

writing uj) the property, and that just before he

resigned as president, March 1, 1927, O. L. Price

was negotiating with the United States National

Bank again for the disposition of the Northwestern

National Bank; that some time in 1925 Price and

Morden wanted to sell the stock of the Pittock

Estate for $135.00 a share in the Bank; that the

reason for writing the $490,000 up was that then

they secure funds to take some of the frozen assets

out of the Bank and they were justified in writing

the building up because of that affair, and it was

really done to help the Pittock Estate and to help

take care of the frozen assets of the bank by trying

to get rid of an $800,000 mortgage against the

building (852) ; all Examiner's reports were dis-

cussed with the board of directors, usually by

the Examiner himself; that they finally found

themselv^^s in 1925 or about 1926 with over $1,500,-

000 worth of frozen assets, and it was decided

[489—155] to organize a corporation and take

this stuff out of the Bank. This had been pro-

posed by Mr. Wylde in 1925 but Mr. Price objected

to it. The Bank was taking on new loans all the

time between 1920 and 1927; the Bank's deposits

were constantly increasing and upon the other side

the Loans and Discounts kept pace with the state

of the growth; that if they got a depositor's money
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and couldn't loan it they wouldn't make any money;

loans were made by the Executive Committee.

The actual loaning was done by the senior officers

but the Executive Connnittee approved them; ever

since the Bank was organized it was one of the

rules that the Executive Committee should pass

on all loans, and if they didn't like them they would

reject them and recall the loan. Thereupon the

witness was asked this question,

"Q. Can you explain to us what the fact is and

how it came about, while this Bank was so develop-

ing and its officers were so attending to it as you

have described, that it became necessary in the

fall of 1926, as we have been told here, to have a

special requested examination of T. E. Harris, to

see whether or not you could form a new take-over

company; and just tell me the facts now as

thoroughly as you can. I am trying to get it, to

cover the ground, without asking particular ques-

tions.

A. The Examiner about a year prior to that time

had asked us to take out those items, those slow

assets, in other words, and Mr. Price's argument

was that we were using all of our earnings for

the purpose of reducing those items, and he didn't

think it ought to be necessary to levy an assess-

ment, or to voluntarily assess ourselves to take

them out, as long as we were not paying dividends

;

and that he didn't want to ask the Pittock Estate

to put up any money for that purpose. In the

spring of 1926, after Mr. Wylde's examination,
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Mr. Price cbanpjed his mind on that, and told me
he would agree to put up their share if necessary,

and take out those slow assets, so that we could go

on a dividend paying basis. It was understood

that we were to go back and see the Comptroller

and agree with him on what was to be taken out.

Mr. Price and Mr. Stewart and Mr. Metschan

went back and had a meeting with the comptroller

some time I think in May or June, 1926, and came

home and reported that they had agreed with the

Comptroller that they would take out any items,

or any frozen assets, after a [490—156] special

examination by Mr. Harris, the Chief Examiner

in this district, which would take jDlace in the fall;

and whatever Mr. Harris agreed upon should be

taken out the Comptroller agreed that he would

approve of it; and that is the reason that special

examination was made, to determine what frozen

assets should be taken out of the bank.

Q. All right. Now, did that leave this accumu-

lated so-called new business, was that all free and

clear of any criticism"?

A. Yes. I don't think we charged off a hundred

thousand dollars of losses for loans made after

1921." (R., 859, 860.)

Then the witness further testified that a plan was

made to organize a corporation and to put in $750,-

000 cash and bonds and assets for the balance up

to $1,500,000, and the Bank would carry the bond,

and that this was before the report of Harris of
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1926. The directors asked him to see all the stock-

holders and the witness was supposed to go to them

and explain the plan; they didn't want to put it in

a letter because it might get out and he had told Mr.

Harris, and told the board that he would not be

able to do it in probably less than six months and

see them all and get the thing cleaned up; that he

wanted six months to clean up those assets and

that this was in the fall of 1926, which would bring

it into the spring of 1927, about April 1st; that

there was afterwards a proposition for a State

Bank in February, 1927, after they had failed to

raise the $1,500,000 and that this plan started after

negotiations of the First National and the United

States National failed, and from the time the loans

were made and to the time they started to clean

them up there wasn't a year that they didn't make

at least $150,000, but the Bank had not paid divi-

dends and this had reflected on the institution and

reflected on its standing in spite of the fact that the

Bank grew; that deposits are [491—157] really

the business of the bank, the real earning power,

but there was one very embarrassing thing to the

Bank, that several times Mr. Morden offered the

Bank for sale; he spoke to Mr. Price about it and

said "Can't you stop Mr. Morden from talking to

these brokers and circulating around among other

brokers sajdng the Northwestern National Bank is

for sale." Some of our best customers came to me
several times and we lost good business because of

that. Mr. Morden didn't seem to understand that
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he couldn't sell the Bank; instead of coming out

and oifering his stock for sale, he said he was offer-

ing the control, I could name several accounts we

lost; many people said they didn't want to stay in

a Bank when they didn't know where the control

would go, and these things were very harmful to us.

After calling the same to Mr. Price's attention sev-

eral times he said he would call it to Mr. Morden's

attention; the fact that we were not paying divi-

dends and had frozen assets all reflected on our in-

stitution, but in spite of that we made about $1,-

400,000 and built our deposits up from fifteen to

twenty million, and we used the $1,400,000 to charge

off losses; that Morden's- efforts to sell the Bank
commenced as early as 1923; there was opposition

in the sense of competition that affected the conduct

of the institution ; the Northwestern National Bank

had to fight the Portland Clearing House constantly

ever since the Northwestern was organized; that he

did not know of any director who went out and tried

to help out with that competition; these situations

increased [492—158] after they moved from

Third and Oak to Sixth and Morrison Streets, and

right then naturally the other Portland Banks were

trying to make it hard for the Northwestern ; other

Banks had called him up about Morden trying to sell

the stock as early as 1924; that matters of policy

of a business nature such as selling a Bank are not

usually and ordinarily done without the directors

knowing about it ; that there had been no Executive

Committee meeting or directors' meeting at which
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to his knowledge there had been any suggestion of

selling the Bank; that after the turn of the year

1927 the condition had become worse because the

Wheeler deals didn't go through and Wheeler

couldn't take his share as a stockholder in the pro-

posed organizations to take over frozen assets. In

the latter part of January, 1927, there were de-

tailed negotiations with the United States National

Bank and also with the First National Bank for

the sale and disposition of the Northwestern Na-

tional Bank. Mr. Price first conducted negotiations

with Ainsworth of the United States National, and

afterwards with Elliott Corbett, who went to his

house and represented the First National Bank;

that the Bank's loans were exhibited, and also the

Comptroller's report of September, 1926, to their

competitors, the report made by Harris; that as to

the suggestion of informal meetings of the board

of directors there were such if there was some

action taken. There was always a record made of

it. Mr. Price called the February 11, 1927, meeting,

and it afterwards developed that Jones, Skinner

and Stewart were the three officers [493—159]

who had explained the notes and note pouch of the

Northwestern to the First National, and had made
more loans in the last five years and knew more

about it than any of the rest of us, and I thought

they should be the ones to analyze and describe the

borrowers to the proposed purchasing Bank; that

this matter had come up in Price's discussion with

the witness; that at that time the First National
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Bank insisted upon the proposition, about Febru-

ary 11, 1927, that the directors or stockholders put

up two million cash as a guarantee on top of capital

and surplus, but these deals brought out that these

Banks knew all about our assets, they knew all about

our weakness, not only the officers but the auditing

department, and I called the attention of our di-

rectors to that serious situation.

Thereupon the following questions were asked the

witness and the following answers given:

"Q. And what did the directors do or say about

it?

A. Well, the directors then discussed what should

be done, and w^e stayed there until about half-past

eleven, or twelve o'clock, and I told the directors

that some quick action would have to be taken; that

rumors would start up, as sure as the world; this

thing would get out, the public would know of it, and

it would be impossible to stop it. And I suggested

as a remedy, which had been suggested to me by

Mr. Harris, that instead of putting up two million

dollars guaranty to the First National Bank, to or-

ganize a state institution with two million dollars

capital, take out these slow assets, which would

be the offset to our Capital and Surplus of $2,400,-

000, and liquidate the National Bank and give the

stockholder of the National Bank everything that

was coming to him, and the subscribers to the new

Bank, or State Bank, would be in position to make

money on their capital immediately, because we had

an earning power; we had an earning power of
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$250,000; and the directors seemed to think that

that was a good solution. And I suggested that

we adjourn to meet that night and think it over in

the afternoon ; that something must be done quickly.

We met over in Mr. Price's office in the Oregonian

Building, and the same directors were present.

[494—160]

Q. This is the evening meeting?

A. This is the evening meeting, merely an ad-

jourmnent. We met in the Oregonian Building,

the same directors were present, and Mr. Price

said that he thought that was a good plan to or-

ganize a new bank, and he assumed the responsi-

bility of subscribing for the Pittock Estate, sub-

scribing liberally to this new stock; and the stock-

holders or directors who were there, all those who

could, subscribed. And then finally—when I say

subscribed I think Mr. Metschan—Mr. Hart was

there at the time

—

Q. Mr. Hart sitting in the room here?

A. Yes ; and I think Mr. Metschan asked each one

what they could subscribe, and put it down, and

when they added it up they had practically $2,000,-

000 subscribed, $200,000 surplus, paying it in at

$110.00 a share. Mr. Stewart was asked to see Mr.

Bramwell, the State Bank Examiner, that night

—

we felt it that important—and secure from him a

charter to be called The Northwestern Bank. And
Mr. Stewart called Mr. Bramwell's home at that

time.

Q'. From that room?
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A. From that room. It was perhaps about ten

o'clock and they told Mr. Stewart that Mr. Bram-

well would be home later in the evening; but Mr.

Stewart was to see Mr. Bramwell and have the

charter ready by the next night—or the next after-

noon, which I think was on February 28th. The

same directors, I believe all of them were present

at this meeting; and at the opening of the meeting

Mr. Price said he had decided that he would not

carry out the plan. Instead of organizing a State

institution he was quite satisfied that he could go to

each one of the stockholders of the Northwestern

National Bank and get them to put up their $37.50

a share, and take out these frozen assets; that he

didn't want to give up the National charter, and

he thought that we were strong enough to with-

stand any rumors that might come from it. I had

met Mr. Price downstairs before the meeting ; I had

heard of his decision, and I told him he was mak-

ing a mistake, and I said I am going to tell the

directors what I think about it. He says. Now
don't scare them.' I said, 'I won't scare them,

Price, but I have had experience,' and I said to

the directors at that time that if they didn't follow

out this plan, organize this new Bank and show

strength instead of weakness, that the Bank was

gone.

Q. Now this was before you had resigned as

president ?

A. That was before I had resigned. I said that

I was in a Bank in Minneapolis when I was a boy,
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when they had a run, and I knew what rumors

meant, and I knew what it means to stop them;

and if it got out that we had $1,600,000 of slow

assets, or more, if it got out we were negotiating

with the First National Bank and had failed to

make a deal with them, it would be a reflection

on us and on the Northwestern National Bank, and

that something had to be done, and done imme-

diately to save our business for our customers—for

our stockholders; and that if they were not going

to carry out this plan, and if they were going ahead

to try to effect this other organization, which would

take maybe two months, that I was through for all

time, and I handed in my resignation and walked

out of the room." [R., 883, 886.) [495—161]

The witness then testified,

Q'. Well, we had Mr. Lindner on the stand, and

in order to connect your narrative with that trans-

action he said he believed he talked to you or Bates

;

I wish to be certain if he talked with you in Janu-

ary, 1927, about his hundred shares. A. Yes, sir.

Q. And he said that some statement—I am trying

to quote it correctly, but if Mr. Hart stops me please

don't answer—that he believed that you had told

him, or that he learned it from the transfer that

was made afterwards, that Mr. Pittock would pur-

chase stock at $120.00 a share, and he sold fifty

shares of it, as he remembered, to Mr. Pittock;

and some other shares either through you or Mr.

Bates, he thinks, to a broker. Now, do you know

anything about that transfer? A. Yes.
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Q. I am not talking about the record of the trans-

fer of stock ; talking about the real deal, if you know
it.

A. Yes; Mr. Lindner had been in prior to that

time and said he would like to sell his hundred

shares of stock, and when Mr. Pittock authorized us

to buy some stock for him at $120.00 a share, I called

Mr. Lindner over the phone and he said he had sold

part of his, but would be glad to sell the balance

of it at that price ; and the sale was consummated.

Q. So it was to you that he talked?

A. Yes, sir.

Q. Do you know what the fact is concerning the

purchase of this Bank stock at that time?

A. Well, as I recall it, Mr. Price told me that

some of the Pittock heirs would be willing to buy

some more stock at this price, so that they, with

the trustees, would have control of the Bank.

Q. In connection with the stock held by Morden

and Price as trustees?

A. Yes, sir.

Q. Of the H. L. Pittock Estate?

A. Yes, sir." (P., 888, 889.)

The witness then testified that after the purchase

by Wheeler of the Menefee-Standifer stock it was

disclosed that Wheeler was considerably indebted

to the United States National Bank of Portland,

the Bank of California and other clearing-house

Banks of Portland, and eastern Banks, and in such

manner that if Wheeler went to any Bank to nego-

tiate a loan or transaction it became known to an
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affiliated Bank and the entire relation became dis-

closed, and that caused trouble to the Northwestern

National; and along about the 9th of October, 1924,

[496—162] the board took cognizance of the rela-

tion of Wheeler's loans for the first time, while the

witness was away. Then Wheeler was also identi-

fied as a director of the Lumbermens National,

which was acquired by the United States National

Bank of Portland by means of a sale and that

Wheeler, Pittock and the witness had purchased

over one-third of the Lumbermens National Bank

with the expectation of taking it into the North-

western, and it came about that the United States

National had to buy this interest from Wheeler

before they could make their deal; that loans com-

menced to Wheeler as early as he purchased "The

Telegram" originally from "The Oregonian," and

then it came about that there were offers made for

the purchase of "The Telegram," and this con-

tinued along until the offer was rejected, and that

the time fixed was after the examination in the fall

of 1925 and the price was $900,000; that Olmstead

urged Wheeler to sell the paper so that the Bank

would get the money, and that Wheeler then con-

sulted with other directors, and they would not

back the witness up in forcing the sale of "The

Telegram," and that the witness could not get an}^

support from the board in forcing Wheeler to do

what the witness thought would get the Bank

money, and although Mr. Morden was not a director

of the Bank at that time yet as a Pittock trustee
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and manager of the Pittock estate in connection

with Mr. Price he dictated the policies concerning

the sale of "The Telegram" and directly expressed

to the witness that he did not want the sale of

"The Telegram" aforesaid, and that the witness

then explained to Mr. Morden that the Examiner

had asked for a reduction of the Wheeler lines, and

that the sale [497—163] of "The Telegram" would

be an opportunity to do so, and that Morden replied

that he regarded Wheeler as perfectly good; and

although Morden was not a director he remained

active and in touch with the affairs of the Bank and

offered suggestions and influence about them all

along from the time he resigned up to and until

the witness resigned in 1927, and this related to

other things than the Wheeler loans and the general

affairs of the Bank and to the Leadbetter loans, and

the sale of the Pittock stock and the effect upon the

Bank of that getting out; that the directors always

listened to the representatives of the Pittock estate

because they considered the Pittock estate in con-

trol of the Bank; that after the Fleischhacker deal

for "The Telegram" had been opposed the witness

renewed the Hearst deal for "The Journal" to buy

"The Telegram," and then Price came to him about

the time these negotiations were being closed and

told him that they would rather have "The Tele-

gram" go to Hearst than to "The Journal" because

if it went to "The Journal" it would increase its

circulation to a point in excess of "The Oregonian";

then after the witness resigned as president Price
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had shown him a telegram from Wilcox suggesting

another purchase of "The Telegram" with an offer

of some Eastern bank and the Anglo Bank to put

up enough money to carry "The Telegram" until

April 15th, but Mr. Price stated he would not agree

to advance any more money.

"Herbert Fleischhacker, of San Franicsco, re-

quested an option on the Portland Telegram in De-

cember, 1925. The witness assumed but did [498

—164] not know that the option was desired for

the Hearst interests. Fleischhacker stated that he

had a purchaser for the paper and wanted a thirty

day option. Mr. J. E. Wheeler refused to sign such

an option and he was not forced to sign.

"Within six months thereafter said J. E. Wheeler

did sign an option for a smaller figure running to

the witness but for the Hearst interests. There-

after the Hearst interests made a thorough investi-

gation of the paper, obtaining an extension of the

option to a date in August, 19'26, and then declined

to exercise it.

"At about this time a sale of the paper was nego-

tiated to the Oregon Journal and the deal reached

the point of actually signing papers, but at the last

moment Mr. Wheeler declined to sign." [499

—

164-a]

* [These] transactions became ascertained and dis-

cussed in the Executive Committee of the North-

*NOTE : Correction by Clerk U. S. Circuit Court

of Appeals.
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western National Bank; then the witness was ques-

tioned and gave the following answers:

*'Q. What I had direct reference to, is whether

yourself and the associate directors, or Executive

Committee— I don't know which way it was.

Which way was it ? You mean in the whole Board,

or with the Executive Committee?

A. You refer to this discussion?

Q. No. I am referring to the condition of

Wheeler's affairs in these other banks shortly after

the time you say Mr. Wheeler borrowed money to

buy this stock, I understood you to say.

A. I just explained. We knew—the Executive

Committee knew and our bank knew, our competi-

tors knew, that Wheeler had lines in San Fran-

cisco; we knew he was borrowing money there; we

knew he was borrowing money in Seattle and other

places; and Wheeler came to me and told me that

the fact that he had bought this particular stock

and borrowed money of one of the banks in San

Francisco, the Anglo Bank, to pay for it, which re-

quired $630,000, that had gotten to his correspond-

ing banks in San Francisco, the Crocker National

Bank and the Mercantile Trust Company ; after they

found out that he had borrowed money to buy the

bank stock, they cut out his line of credit.

Q. Was that matter brought up and discussed

between you and your Executive Committee in your

own Bank here ?

A. At various times it was discussed, because
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Wheeler's lines were being reduced in other banks. '^

(R., 920.)

When asked what the "Wheeler Lines" con-

sisted of the witness said:

"The lines consisted of J. E. Wheeler, person-

ally, Telegram Publishing Company, Wheeler Es-

tate, Wheeler Timber Company, the McCormick

Lumber Company, all of which were guaranteed

personally by J. E. Wheeler, and then L. R.

Wheeler had a line of credit independent. J. E.

Wheeler did not endorse that or guarantee it, and

those lines, including L. R. Wheeler, ran into about

$600,000." (R., 922.)

Thereupon the witness was shown Complainant's

Exhibit 2 consisting of the McCormick ledger ac-

count commencing March 29, 1926, and asked

whether that recorded the transactions in and out

of the [500^165] McCormick Lumber Company

with the Bank and he said that it did, then he was

asked these questions and gave the following an-

swers: ,

"Q. That same record will have correspondingly

on it, will it not, both checks that went into the de-

positor's account and were credited, as well as the

checks that came in transit and came back unpaid?

A. Yes, sir.,

Q. And ultimately c,arried as Cash Items'?

A. Yes, sir.

Q. Isn't that true? A. That is, true." (R.,

924.)
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The witness then testified that any department

carrying cash items or bills in transit carried those

items specifically and they could be seen and indi-

cated in any one department at any time, daily and

monthly; that it was with the ruling of the Court

that there was no controversy about it stipulated

with as to the MeCormick photostat statement

sheets the "OD" on the ledger sheet w^as equiva-

lent with the "OD" on the statement. The wit-

ness then testified that in 1924 in the transactions

with the Wheeler business, checks and drafts, that

Skinner and Stewart handled the 'matter along

with him, and it was not done in any different way
in 1926 after it started in March, 1926; that it was

in July, 1926, that he knew for the first time that

checks in any volume were coming back and that

he then called Mr. Price into his room and told

him about it. (929.) That they discussed the

amount of them and he told Price about it as

Chairman of the Board, and that the total at that

time when he and Price first discussed it was some-

thing like $200,000 (930) ; that he fixed the time as

some time in July or the first of August; at that

time Price and himself w^ere infonned that Wheeler

[501—166] expected to get money from the De-

troit Trust Company, and a few days later he in-

formed Price that Wheeler had failed to get the

money from it ; that some time in August or Sep-

tember after these talks with Price, Price had said

that Wheeler must get the money to take up the

checks, and the witness had told him that every-
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thing was being done, and that Wheeler said that

he would take them up as soon as he had made sales

of either "The Telegram" or the redwood tract;

that Wheeler's condition was understood and dis-

cussed right along with the Executive Committee

(933) ; that there was no time when any director or

officer who wanted to know the exact and precise

situation of the Wheeler relationship with the

Bank that he could not have ascertained it. The

witness admitted that he had had the transactions

with Ballin shown by the correspondence and ex-

hibits hereinbefore recited; that the witness had

during four successive years visited the Comp-

troller's office, with the knowledge of the directors,

about the condition of the Bank, and had informed

the Board upon his return in each instance and

made known to his fellow-directors that the Comp-
troller insisted upon a more vigorous policy, but

that immediate change of management had never

been discussed with him at all. The change of

management had come up in a letter from the

Comptroller but the board of directors had never

discussed it with him, and that no director or mem-
ber of the Bank prior to February 28, 1927, had

ever asked him to get out.

The witness was then asked under the conditions

portrayed by his testimony what was usually

[502—167] done in a Bank to meet the then situ-

ation as he then saw and knew it in the city of

Portland at that time, and the Court refused to

allow this question to be answered in form. The
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question was changed several times but the Court

ruled it was not proper for this witness to give any

expert opinion or to state any answer to such a

question. Then the question was framed in this

form and the following answers and proceedings

had:

"Well, do you know if they did anything? Put

it this way: Do you know if the directors did any-

thing and if so, what, after you left them

—

Mr. HART.—Unless the witness participated and

knows, it is not fair to ask him. He was out of the

management of the bank.

Mr. BRISTOL.—I asked if he knew.

Mr. HART.—What he may have learned?

COURT.—No, what he knew himself. Not what

he learned of somebody else.

Mr. BRISTOL.—I asked him if he knew what

the directors did after he went out?

A. No, I don't know anything about that.

Q. Were you told or informed about anything

they did, up to the 29th of March?

Mr. HART.—He just said he didn't.

COURT.—By whom?

Mr. BRISTOL.—Anybody.
COURT.—On the street, rumoi-s on the street?

Mr. BRISTOL.—No, I mean directors or officers

of the Bank.

Mr. HART.—They can best testify as to what

they did.

Mr. BRISTOL.—I think the declaration against
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interests can be made at any time, i^ any such dec-

laration made.

Mr. MAGUIRE.—You should ask, if that is

what you are trying to do, you should ask about

the specific directors.

Mr. BEISTOL.—I want to find if anything said,

first, then I can go to specific.

A. Yes, there was.

Q. From whom did you learn it, and when and

where ?

A. Mr. Stewart told me, that is all I know about

it.

Q. And when did he tell you that?

A. I called on him one day right after the clos-

ing of the Bank. He said that the run had started

about a week previous to the closing, in the sav-

ings department.

Q. And did he tell you anything about what the

directors had done concerning that matter?

Mr. HAMPSON.—That would not be binding on

anybody.

Q'. Did he say what he did?

A. No, he didn't discuss that.

Q. Now, did you learn from any director other

than Mr. Stewart, what had been done? [503

—

168] A. No, sir.

Q. A paper was produced here purporting to

have your signature to it, to an arrangement be-

tween the directors, some of the directors, maybe

all of them, and the First and United States Na-
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tional Bank, as between them and Mark Skinner

and O. L. Price and C. A. Morden, trustee. Was
that ever explained to you? A. No, sir.

Q. The paper that was shown here purported to

bear your signature thereon. How did that come

up?

A. Well, Mr. Kerr or Mr. Kerr's office, called

me, and wanted to see me, and he said, "Emery, I

want you to come down to the Security Savings &
Trust vault room."

Q. What time was this?

A. It was after the closing of the Bank.

Q. After the closing of the Bank? A. Yes.

Q. And can you tell the Court how long after the

closing of the Bank?

A. Well, I think—I don't know exactly how

long after it was; perhaps a week.

Q: You don't know how long it was after?

A. I think a week or ten days anyway; maybe

longer.

Q. And you signed this paper then where?

A. In the vault room of the Security. And I

said to Mr. Kerr, I said, "Jim, you know all about

this: I am not reading this." "No" he said, "this

is just agreeing to transfer the assets to the banks,

to those two banks." And I signed it, and that

was all there was to it.

Q. Were you informed, or did you know, by Mr.

Kerr at that time that that did, or did not, involve

a bargain and sale of assets and the assumption of

the liability by these two banks, the First National
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Bank and the United States National Bank of

Portland.

Mr. HART.—That is objected to as leading. The

witness has stated what was said; if anything else

let him say so.

A. Nothing more said between Mr. Kerr and my-

self.

Q. Prior to the time you so signed, or any time

prior to March 29th, can you tell me if there was

any assembly of the stockholders of the Northwest-

ern National Bank?

A. I don't know whether there was or not.

Q'. Well, you didn't attend any, did you?

A. No, sir.

Q. Do you know of any call of meeting therefor?

A. No, sir.

Q. You still remained a stockholder, and are still

one now, aren't you? A. Yes, sir.

Q. Did you get any notice of one, I say of a call

meeting of the stockholders?

Mr. HAMPSON.—We will admit no formally

called meeting of the stockholders except as shown

by the records.

Mr. LOGAN.—Admit no call.

Mr. HAMPSON.—No formal call for stockhold-

ers' meeting except as disclosed by the records.

Mr. BRISTOL.—From March 29th.

Mr. LOGAN.—They are all in evidence.

Mr. BRISTOL.—Then I understand what you

mean, Mr. Hampson, do I get this precise as be-

tween you and Mr. [504—160] Hart, that both
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of you stipulate that there was no called deliberate

assembly of the stockholders after January 11, 1927,

until the meeting that appears in the record of

May 3, 1927. Is that right?

Mr. HAMPSON.—I can't exactly say were no

stockholders' meetings. I said that no stockhold-

ers' meeting was called in the maimer provided for

by the by-laws except as the record of such stock-

holders' meeting appears in the record-book which

is already in evidence.

Mr. BRISTOL.—You agree with that, Mr. Hart?

Mr. HART.—Yes, I go further; I will say was

none between the dates you specify; the record so

indicates.

Mr. BRISTOL.—Mr. Hampson, don't say that.

Mr. HAMPSON.—I will go further than that; I

have no doubt that the stockholders met and dis-

cussed the affairs of the Bank but not called as

provided by the by-laws to make what would be

technically called a stockholders' meeting." (941-

945.)

Q. Now, the attempt of the warning to your own

board of directors has all been testitied to
;
you had

some own reason, in your own mind, for giving

that warning? A. Yes, sir.

Q. All right. I ask if you knew whether or not,

and communicated to your Board, or whether they

came to know that this information which involved

the private and confidential matters of your own

Bank, prior to February 28th, had been disclosed?



* 620 Charles A. Burckhardt et al. vs.

(Testimony of Emery Olmstead.)

A. I told them it would be disclosed.

Q. In connection with this matter that I asked

you concerning the competition and competitive

bank situation, I overlooked just one question:

Was any application to your knowledge or that of

your directors, ever made to you to participate m
the Columbia Basin Wool Warehouse transaction,

and did you or didn't you refuse to do so?

Mr. HART.—Objected to as wholly immaterial

and foreign to any issue in this case.

Q. I want to know, Mr. Olmstead, what the fact

is, if the Columbia Basin Wool Warehouse transac-

tion, generally known in this town, had any effect

on competitive relations of your Bank to the Clear-

ing House Banks'? A. Yes, sir.

Q. Now, you may state to the Court when about

it took place?

A. Why, Mr. Ainsworth who was vice-president

of the Columbia Basin Wool Warehouse, came to

me and wanted us or our Bank to take $250,000 of

their paper. I told Mr. Ainsworth we didn't ap-

prove of the way they were loaning their money

on sheep and wool, and that we wouldn't carry it.

He said we ought to do it as a matter of duty to the

community, to help that corporation; I told him

that we had sheep companies and wool companies

we were carrying, and we felt we were doing our

part; and he was more or less put out about it.

COURT.—What is the pui^ose of that character

of testimony; to show that this bank failure was

due to other banks, activity of other banks?
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Mr. BRISTOL.—It is alleged in the bill—

[505—170]

COURT.—I am not asking what is alleged in

the bill. I want to show what is the purpose of

this testimony.

Mr. BRISTOL.—The purpose of it is to show

the connection, physical connection, as the competi-

tive fact, between these three banks, so that when

there was disclosed to Mr. Price and these other

gentlemen what came to be known as a general

proposition to remove the Northwestern National

Bank from its function as a financial institution in

this community, it was up to these directors to rec-

ognize and know and act upon it.

Mr. LOGAN.—How could the directors them-

selves be blamable for enemies outside the Bank?

Mr. BRISTOL.—Not a contention of blamable.

Mr. LOGAN.—What are you suing for if not

blamable. I don't understand and nobody else un-

dertsands your bill.

Mr. BRISTOL.—All right." (941, 949.)

Thereupon this question was put to the witness

:

"Q. Can you tell me how it was, if the Bank was

an unusual success, as you described it to Mr. Hart,

and in excellent condition that within twenty-nine

days from that time it closed its doors?

A. I can only state the precautions that I would

take, your Honor.

COURT.—I don't think that is proper.

Q. That is not the question, Mr. Olmstead. Can

you state any specific thing that was discussed to
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be done by anybody, with a bank which you say

was then an unusual success and in excellent posi-

tion, with respect to the observed fact that it closed

on the 29th of March?

Mr. HART.—Are you asking him for the years,

up to the time he left?

Mr. BRISTOL.—Yes; covered by your cross-ex-

amination; if he heard anything discussed by any-

body.

Mr. HART.—He covered that very fully.

COURT.—That anybody might be people on the

street, rumors on the street.

Mr. BRISTOL.—I mean board of directors; I

mean anybody in the Bank there, before you left

the room.

A. At this directors' meeting?

Q. Yes.

A. There was nothing discussed there at all that

would—no plan was discussed to safeguard the

Bank's interests after this information was out.

COURT.—What information do you refer to?

A. The information that we had given out to

other banks, regarding the Comptroller's reports

and criticisms. The only thing that was discussed

—the principal thing that was discussed, was or-

ganizing a new corporation in order to take out

these slow assets; these slow assets that we all

knew should come out; and it was either through

the organization of this separate corporation, or

the directors voluntarily assessing themselves

100%." (962,964.) [506—171]
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The witness was then asked this question:

"Q. You say even inchiding what was denomi-

nated as the Wheeler transaction, there was actually

to impairment of the Capital, Surplus and Undi-

vided Profit, and that if this two million dollars

had been put in the Bank would have been in excel-

lent condition and unusually prosperous?

A. Yes, because it would have eliminated those

frozen assets that the Comptroller was criticizing.

He didn't criticize them as losses, you understand,

or even doubtful, in some cases; some of them were

doubtoul in his mind, but they were frozen. They

were securities that we had taken for debts con-

tracted that we hadn't realized on, and we couln't

realize on it without a great sacrifice.

Q. Each successive director as he came along in

his course of conducting that bank, dealt with these

things just as you did, didn't he?

A. Yes, sir; those things were discussed at nearly

every executive committee meeting, or at least every

time a renewal note came up the subject was brought

up, which was at least every ninety days, sometimes

every thirty days. I had special reports on them,

and sent to the appraisers to appraise the property,

and all those things. They knew all about it."

(R., 971, 972.)
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TESTIMONY OF ELLIOTT R. CORBETT, FOR
COMPLAINANTS.

ELLIOTT R. CORBETT testified concerning the

times he met Price in February, 1927, and of the

details concerning the transactions between Price,

Skinner and Stewart, and talks with Ainsworth

about the sale of the Bank as heretofore explained

by other witnesses, and the notes and everything

of the affairs of the Bank were disclosed to them,

and they wanted to find out whether there were

sufficient assets at that time to offset the liability

of the Bank; they actually wanted an accounting

and there was a guaranty at that time of about two

million. This was about the 19th of February,

1927, and that was made a condition by the two

banks, the First and the United States National,

before they would take the so-called assets; and

that the same report of conditions that he saw and

heard on or about the 28th of March, 1927, was the

same report that was made to Mr. Ainsworth and

Mr. Dick of the United States [507—172] Na-

tional Bank, who were at that time with him wait-

ing the report of the auditors on the 27th or 28th

of March, 1927, in the Northwestern Bank Building.
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TESTIMONY OF GRIGSBY, FOR COM-
PLAINANTS.

GRIGSBY as a witness testified of the demand
made upon Skinner and the directors on behalf of

the respective complainants before suit.

TESTIMONY OF J. C. AINSWORTH, FOR
COMPLAINANTS.

J. C. AINSWORTH testified that he was presi-

dent of the United States National Bank of Port-

land, Oregon, at and during the times covered by

the evidence and had been in the banking business

in Portland, Oregon, since 1893; that propositions

had been made to him in the year 1923 and at

later times and in 1927 for the purchase of the

Northhwestern National Bank and its deposits;

that the first time was when Mr. Morden and Mr.

Menefee came to see him; that at the time the first

proposal was made to him for the sale the deposits

were around eighteen or twenty million, and at that

time Mr. Olmstead was East; that after deducting

the deposits for public money they figure not less

than three and up to five per cent as the value

thereof to the business, and that the things that

would enter into the elements of the terms of value

would be the condition of the paper of a bank and

its good will. The amount of deposits and their

value is affected by the equivalent amount of loans

on the other side, having regard to whether the
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loans and discounts are sufficient to pay the deposits

and, if not, somebody has to put up for it, and if

the capital, surplus and undivided profits were

wiped out that would confront [508—173] the

Bank's real value; that in March, 1927, they were

all night long going into the loans before the Bank
suspended, working with a crew of men to analyze

as far as possible the value of the assets, and it

was discovered that all the capital, surplus and un-

divided profits were short by about two million of

paying the deposit liability; they found that it

would take all the Bank's capital, surplus and un-

divided profits at an even two and one-half million.

100% assessment in addition meaning two million

more or four and one-half million, and that to rein-

state the capital, surplus and undivided profits

would require two and a half million more which

would take about seven million dollars, because there

were several millions of dollars frozen assets (226) ;

that the million dollar notes, two of them each, were

involved in the transactions with his Bank and the

First National, and were treated as cash because

Mr. Price delivered the equivalent in bonds; that

his Bank and the First National didn't take the

notes but took the actual bonds, and after the de-

posits were all paid why then there was to be turned

back to Price and Skinner the pledges. That ap-

plication was made to the Clearing House Associa-

tion of Portland, Oregon, on the 28th of March

to guarantee the deposits but that was declined.

There had been general withdrawals of the Bank's
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funds for several days before them, and Mr. Cbas.

H. Stewart, one of the directors, had told him that

he would not open in the morning.

The examination made by the United States Na-

tional Bank and First National Bank, jointly, was

made during the [509—174] night before the day

on which the Bank suspended. The work was done

during the night for the purpose of determining,

so far as possible, the value of the assets in view

of the fact that a demand for all of the deposits

was made since the disturbance had already started

and it was necessary to be prepared to pay off all

deposits of eighteen million dollars beginning the

next day. The effort was to get the immediate

value because there was an immediate demand for

cash. The next day the United States National

and the First National together put up practically

eight million dollars. It was known that there

would be a demand for all the deposits because de-

positors were in line at seven o'clock in the morning;

and the examination that was made was with that

thought in mind.

On cross-examination this witness testified that

the figure that specified as the price for [510

—

174-a] the control of the bank stock was $150 a

share when Mr. Price began the negotiation; That

the United States and First National Banks to-

gether put up practically eight million dollars on

the 29th and 30th of March, 1927; that on subse-

quent liquidation greater values had been realized
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than those placed on the assets at the time the ex-

amination was made March 28, 1927.

TESTIMONY OF PAUL S. DICK, FOR COM-
PLAINANTS.

PAUL S. DICK testified that he was one of the

officers of the United States National Bank and

that the first negotiations of sale of the North-

western was February 24, 1923, and at that time

Mr. Menefee urged his continuance as manager of

the bank in order to hold the business, and the next

time there was any negotiation familiar to the wit-

ness was March 28, 1927, fixed as the time, . shortly

before the run on the Northwestern ; he thought that

the time of Mr. Price's suggestions of sale of the

Bank was three days before March 28, 1927, but was

not certain whether it was before or after Olmstead

resigned; that the proposition was that Mr. Price

thought the United States might be interested in

buying the assets of the Bank providing an offset

in negotiable securities and cash could be offered,

and the building was discussed, and at that time

Mr. Price gave them figures representing their

status of notes receivable. The witness was then

shown Complainant 's Exhibit 30, and asked whether

that contained the figures of the published state-

ment of the Bank that he received from Mr. Price,

and he stated that Price had given them the figures

from the report of the National Bank Examiner,

from T. E. Harris, in the report [511—175] of
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March 5, 1927. Mr. Hart then stated that he

thouht Mr. Dick's recollection as to the report must

be mistaken because the conference with Price and

the United States Nation was at a time before

Olmstead was out of the Bank and, therefore, the

Harris report referred to by the witness must have

been the one of September, 1926, and the witness

then corrected his testimony. There were two con-

versations, however, one with Mr. A. L. Wright, the

vice-president of the United States National and

the other one was with Mr. Ainsworth, the previous

witness and Dick. Mr. Price was alone but he read

from the Examiner's report; that was before Mr.

Wright, the witness, Mr. Tucker and Mr. Ainsworth.

The stock ownerships of the Bank were discussed;

that the witness had learned that G. K. Wentworth

had represented an option also on the stock of the

Northwestern National Bank some time prior to the

time when Price came to see him. At this time

they had learned that the First National Bank of

Portland had already been consulted about a deal,

but the witness was quite sure that the proposal

made to them was not discontinued for that reason

;

that a meeting of the Clearing-house Association

was held in the afternoon of March 28th in the di-

rectors' room of the First National Bank but noth-

ing was done, and the meeting adjourned until 8

o'clock that night, and Price then returned to the

meeting with Mr. Skinner and Mr. Stewart. A
clearing-house conference then ensued and the clear-

ing-house banks did not act and it was decided that
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the officials of the First National Bank and the

United States [512—176] National should ex-

amine the Northwestern National Bank with the

idea of guaranteeing payment of deposits ]3roviding

the status of the Bank seemed to warrant such ac-

tion.

That on the morning of March 29th there was a

review of the findings, officers and officials of all

banks being present, and then came about the ar-

rangement that developed in the United States Na-

tional and the First National taking over the North-

western Bank; that taking complainant's exhibit

30 as then indicative of the capital, surplus and un-

divided profits, $2,521,676,17, the discovered losses

would wipe out the entire amount; that it would

have taken $6,400,000.00 cash to have reinstated the

Bank's condition at that time; that Elliott Cor-

bett had talked to him about the figures that had

been presented to the First National during the

time of the negotiations with that Bank for its

sale ; Mr. Corbett quoted the figures and he discussed

them with Mr. Mills.

On cross-examination this witness testified that

the way they arrived at their figures was to qualify

the different paper according to its goodness, and

that which was not quite so good, with a graduation

downward so that there w^ould be some paper which

was considered worthless; that there had been a

^'ery unexpected liquidation since in its yield. The

process they used to determine the status of the
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Bank was just the same whether it would have been

for a i)iii'ehase or to protect it with its dej^ositors,

and what they were trying to arrive at was whether

the [513—177] First National or the United

States National would be protected for any money

they put up. In analyzing the paper they had the

judgment, knowledge and skill of the officers of the

Northwestern National Bank as well as the officers

from both the other Banks, and the discussion of

values proceeded from these three sources, and gave

a very good opportunity of determining the values

of the things they were dealing with. There was

no effort on the part of anybody to depreciate the

character or value of paper, but only to ascertain

the real facts. The book value of a Bank's stock is

ascertained by taking the capital, surplus and un-

divided profits and add them together and divide

by the number of shares; that is the true real book

value ; that loans and discounts have to be examined

in relation to the deposits from the standpoint of a

loss itself becoming a deposit, or on the other hand

a credited deposit becoming a loan.

The examination made on the night of March

28, 1927, was for the purpose of ascertaining what

assets were available for the payment of all de-

positors in cash. The examination was concerned

chiefly with what was available for immediate use.

Thereupon Complainant's Exhibit 51 was offered

in evidence consisting of the published statements

for each successive date from September 15, 1922,
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to and inclusive of the printed statement of March

23, 1927, of the Bank's resources and liabilities.

Thereupon DICK continued his testimony and the

daily statement book was shown the witness, the

same book [514—178] that the other witness tes-

tified about, and Transit Items, bills in transit and

Cash Items were exhibited to the witness, and in

connection therewith the white sheet designated

"Computation of reserve to be carried to the Fed-

eral Reserve Bank," and the witness testified that

the daily statement as shown him was intended to

reflect the Bank's [515—178-a] actual condition

and the figures and items would show the position

of the Bank in the morning following completion of

those figures, and disclose the amount of balance the

local Bank would have with its correspondents, the

amount that it had with the Federal Reserve Bank,

the amount of cash that the Bank had on its own
counters to do business with that day, the amount of

items in transit, sundry bills and bills in transit, the

amount of uncollected items or Cash Items and if

Cash Items went out and what was called the ledger

teller would have to show in his figures the amount

of items that had been returned unpaid and for

which the Bank had not realized upon, and those

Cash Items together with the cash would have to be

considered together on that particular morning to

inform any officer looking at it what the condition

of his Bank was, but that Cash Items as shown on

the sheets would not count as legal reserve of the
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Federal Reserve Bank (780), but they would have

to be included in the figures with the general book-

keeper showing the status of the Bank in order to

arrive at the cash.

TESTIMONY OF CHARLES A. BURCK-
HARDT, FOR COMPLAINANTS.

CHARLES A. BURCKHARDT testified that he

was one of the complainants ; that he had paid June

25, 1918, $31,250.00 for 250 shares of stock of the

Northwestern National Bank; that he had received

a letter, exhibit 53, from O. L. Price, vice-president

dated December 1, 1921, and the meeting that was to

take place was to specially consider the increase of

the capital stock, and then exhibit 54 was intro-

duced. These were followed by the letters from

Burckhardt to Olmstead and Olmstead to Burck-

hardt, concerning [516—179] the relationship to

take more stock at the price of $150 a share; and

them Exhibits 56 and 56-A were offered in evidence

of May 1922, followed by Exhibit 57; and there-

upon the witness wrote Phil Metschan, one of the

directors and defendants, the letter of March 25,

1925, marked Exhibit 58, and in connection with

that letter the latter of Olmstead addressed to

Burckhardt and his reply. Exhibits 59.

The witness was thereupon shown a j^aper offered

and received in evidence like the foregoing exhibits

and nmnbered 60, which he said he talked over with

Mr. Skinner, Mr. Olmstead and Mr. Metschan, and
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that Mr. Skinner had told him there was a move-

ment on by the Pittock Estate to get control of the

bank and to sell it to the First National Bank, and

they wanted to prevent that and that was the reason

that he had signed the agreement and that he had
discussed the matter with Metschan before he signed

it, who had told him that he (Burckhardt) could

sign it but that he (Metschan) would not sign it.

The witness' attention was called to the date

February 25, 1925, written in Exhibit 60, over

the date April 1, 1925, and this exhibit purported to

limit each signer not to sell or transfer his shares

or any other shares he might have acquired to any

person not a party to the agreement unless a ma-

jority of those signing it should consent to the sale;

"Wheeler, Olmstead, Collins, Skinner, Stewart, Mc-

Dougall and J. O. Elrod being the signers in the

order named, reference being had to Exhibit 60;

that he had discussed with Mr. Metschan the affairs

of the [517—180] Bank and the Dufur Orchards,

and that Metschan admitted they would have to take

a loss, and that Metschan had told him he didn't

have any confidence in Mr. Wheeler.

The witness was always assured that the Bank

{vas in good condition by his talks with Olmstead

or Metschan and Skinner, and on March 2, 1926,

Metschan wrote him a letter and it was received

and offered in evidence as Complainant's Exhibit

61, and on March 4th the witness again received a

letter in 1926 from Phil Metschan, and in reply to

it March 6th, both were received in evidence and
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marked Exhibits 62 and 62-A, and during that

period the witness was in Portland almost every

week and afterwards coming dowTi occasionally dur-

ing 1926; that some time in these visits he had a

talk with Mr. Metschan and was told that they were

going to organize a new company with a capital of

$750,000, and there would be an assessment against

the stockholders of the Bank of $37.50 a share, to

take out some of the slow assets in the Bank that

the Comptroller wanted taken out. This was after

the letter of March 4, 1926, and his reply thereto;

that he received a letter from Olmstead November 4,

1926, and replied thereto (Exhibits 63 and 63-A,

and received an answer to his letter and made a

reply thereto (Exhibits 64 and 64-A) ; and then he

had a talk with Olmstead and Olmstead told him

that he thought he could get $120 a share for his

stock but nothing was said by Olmstead of the visit

of T. E. Harris, Bank Examiner, in September,

1926, nor to ascertain if Skinner had said their

assets w^ere enough to make a new take-over com-

pany. [518—181] That the witness had generally

seen all the officials when he came down but there

was nothing said about that matter ; that the witness

came down before the stockholders' meeting January

11, 1927, and saw Mr. Metschan and he left his proxy

here and went back to Seattle, that was Saturday,

January 8th. Metschan then told him that the mat-

ter of making a new company would come up and

the $37.50 share matter at that meeting but did not

tell him that anything had been previously done in
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the Bank that would come up at that meeting but he

was not told that he would not be required to act

upon any previous transactions as a stockholder.

In order to show the relation of proxies and the giv-

ing thereof, and the receipt^07^ of the same, the let-

ter of McNary, the proxy, to the witness was placed

in the record but ruled by the Court not to be

competent evidence against any defendant but filed

as a reference in the record relating to this proxy

and for identification it was marked Complainant's

Exhibit 65 and 66. That Metschan had called him

up on the telephone in Seattle at his house after this

stockholders' meeting and just prior to the time

that Olmstead retired as president of the Bank, and

asked him to come over to Portland as there was a

crises in the Bank, but the witness could not catch

the train but he called him back the next day and

said that everything was fixed up, and said it wasn't

necessary for him to come over. No details were

given. Metschan had told him early in 1926 at the

time of the offer of $120 a share that he didn't think

that the stock should be sold, that the Bank was in

better condition than it had been for a long time.

Before the Bank [519—182] closed he came

down several times and on one of these occasions he

saw Mr. Metschan and Mr. Price, shortly after he

became president of the Bank, and he explained to

the witness what these crises were about. Mr.

Price then told him about the offer to the First Na-

tional, and that was the first the witness had learned

of it. This was shortly after Mr. Price became
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president when witness came over and found out

what it was all about and Olmstead went out and

Price went in; that there had never been any pre-

vious indication of change from anyl)ody.

Thereupon Complainant's Exhibit 67, 67-A and

68, the latter being the letter of November 2, 1927,

to Skinner, were then offered in evidence; that the

witness had received statements of the Bank from

time to time identical to the ones published in '

' The

Oregonian" and from what he saw and received

there was nothing indicated which showed anything

wrong with the Bank.

On cross-examination this witness testified that he

had received the paper first through Mr, Skinner.

He had come over to sell his stock for $140 a share,

but found out about this pooling arrangement was

on and he had no opportunity to sell his stock; the

first time he saw Exhibit 60 it had three signatures

on it, Wheeler, Olmstead and Collins, and the wit-

ness signed next. Mr. Skinner kept the paper after

witness had signed it; he found the paper several

months before trial in his papers in Seattle and had

sent the paper by mail down to his counsel, or

brought it over in person; that all he could say

about the dociunent was that he recalled [520

—

183] when he signed it but couldn't remember

what happened afterwards; that he was absolutely

a blank. Thereupon the following proceedings took

place on the cross-examination of this witness by

Charles Hart

:

"Q. It is your thought these directors were re-
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miss in their duty in that they were too lenient with

you in the matter of your $30,000 loan?

A. No, sir.

Q. It was all right to refrain from suing you,

wasn't it? A. They had ample security.

Q. Had they collateral for this $30,000?

A. Yes, they certainly have. They have the col-

lateral of the Alaska-Pacific Fisheries Company at-

tached to that note—the stock of that company.

Q. Do you mean to say that stock has any value

to-day? A. Yes, sir.

Q. Sufficient value to pay this $30,000 note?

A. Yes, sir.

Q. Do you say that the Bank and its directors

should have sued you and forced your payment, or

were they within the bounds of good judgment in

not suing you, and in relying on that collateral?

Mr. BRISTOL.—If your Honor pleases, there is

a limit to proper cross-examination.

COURT.—I think he has the right to find out.

This man is charging the directors with negligence

in not collecting these debts.

Mr. BRISTOL.—The complaint has no such

theory as Mr. Hart is attempting to insert into it.

In other words there is a difference here quite dis-

tinctly between what Mr. Hart is trying to get here,

and what your Honor has been given to understand.

Here is a trusteeship, and the faithfulness in regard

to it, coupled with certain surrounding circum-

stances. Now, the private transactions of this man
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are no more subject to question than you informed

counsel when I was examining Mr. Menefee.

COURT.—Altogether a different question.

Mr. BRISTOL.—The situation about is is simply

this: I have said that as between these people and

ourselves we are willing to come to an accounting;

if they will account to us, we will account to them.

That is the gist of this case in that regard. If an

accounting is required all these other private trans-

actions certainly haven't any relevancy here.

COURT.—I understand you are charging these

people with negligence, with accountable negligence

in not managing this Bank.

Mr. BRISTOL.—As the intent of our bill, yes.

But that is not the whole gist of the action by any

means.

COURT.—This is one of the men making that

charge. Now counsel has the right to know

—

Mr. BRISTOL.—Just a moment, so you don't

make any mistake.

COURT.—I may make a mistake, but I will be

responsible for it if I do.

Mr. BRISTOL.—Very well; I call it to your

Honor's attention. [521—184]

Q. Now, Mr. Burckhardt, you knew that these

men in charge of this Bank were relying upon

their intimate acquaintance with you, and on their

belief in your business integrity and their belief

that you would pay this note of yours, didn't you?

A. They knew that I had 250 shares of stock in
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their Bank, which was more than enough security to

pay that note.

Q. You don't mean to say that that was classed

as security for your note, do you?

A. No; but they knew I owned that stock.

Q. You didn't pay the note, did you?

A. They never demanded it.

Q. All right. Now, then, something else. You
mean to say that you refrained from paying this

note, or any of these notes, at their maturity, just

because these directors didn't demand it of you?

Is that the reason you didn't pay?

A. If they demanded it I would have had to pay

it.

Q. If they had forced you, you would pay?

A. Certainly.

Q. Then you think they were remiss that they

didn't force you, is that it?

A. I will answer that question this way: If it

defended upon the success of that bank to have that

mone^ to keep that bank going, then they certainly

were remiss in not asking me to force collection.

Q. And until they did—until that time came you

felt free to decline to pay?

A. As well as loaning the money to other people.

What is the difference as long as they had plenty

of security.

Q. You were called upon specially to pay in No-

vember 1926, by Emery Olmstead, were you not?

A. Yes.
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Q. And you didn't pay because you didn't want

to sell other property at a sacrifice?

A. And they renewed the note. If Mr. Olmstead

had insisted it be paid, I would have had to pay it.

Q. You knew that because of the knowledge and

acquaintance these men had of your business op-

erations, and their belief in your business integrity,

they didn't need to worry about your money?

A. Yes. I am still solvent and can pay it.

Q. And you in turn were imposing upon them be-

cause you knew they would not be likely to force

you as they would force a stranger?

A. I was borrowing money from other banks and

renewing them in the same way. I didn't see any-

thing exceptional about that. This is not the only

bank I was borrowing money from.

A. Are your affairs in shape now, Mr. Burck-

hardt, so that if this lawsuit ends disadvantage-

ously to you, you will promptly pay this note?

A. I can pay." (R., 530, 533.)

There was introduced in evidence, and to which

the defendants' objected, the document of June 2,

1927, which purported to recite the meeting of the

[522—185] board of directors of the Northwestern

National Bank showing in its recitals a resolution,

on motion of Collins seconded by F. F. Pittock,

and at which meeting Spaulding, Price, Metschan,

Collins, Pittock and Skinner were present, that

"Whereas the bank held certain notes, acceptances,

drafts and other obligations of Wheeler Timber

Company, and others, of which the validity was
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question/' and other recitals relative to those trans-

actions with respect to the same named parties con-

sisting of several items, it was then recited, Item 5,

No credit w^as ever given by the Bank to J. E.

"Wheeler or anyone else on account of this draft,

and the draft has not been included at any time in

the assets of the Bank. The Bank agrees to sur-

render this draft any time to the Wheeler Timber

Company for cancellation.

There was also offered in evidence Complainant's

Exhibit 69, the report dated September 21, 1926, as

made by Harris, and also the report made by Har-

ris, March 5, 1927, Complainant's Exhibit 7, to

which the defendants objected.

Thereupon complainants closed their case.

The following evidence was given by the defend-

ants, O. L. Price, Charles H. Stewart, Mark Skin-

ner, E. S. Collins, Phil Metschan and Charles K.

Spaulding in the order named, and no other de-

fendant testified. [523—186]

TESTIMONY OF O. L. PRICE, FOR DE-

FENDANTS.

PRICE testified that he came with the Bank as

chairman of the board of directors in January,

1923, and had been vice-president since 1919; that

the Bank found itself faced by loans that had be-

come slow and frozen following the deflation in 1920

and 1921. The Bank had enjoyed a very rapid

growth, in fact the peak of some of its deposits
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amounted to something like twenty-eight million,

at which time they had something like nineteen

million in loans, all in the main supported by col-

lateral, and that collateral at the time it was taken

had a sufficient margin, but during the deflation

that margin was wiped out, and they found many
cases where the loans were not adequately secured,

and as quickly as possible the collateral was con-

verted into property of the Bank; the Bank made

some very substantial earnings, on a average of

from $150,000 to $200,000 a year from 1920, but

ceased paying dividends in 1920; that they made

eveiy effort that he thought it was possible to make

to realize on slow paper; members of the board met

regularly and discussed matters and devoted a great

deal of time trying to work out problems; that he

would drop into the Bank at different times where

there were no special meetings; that there was a

very small loss on loans prior to the deflation, and

that the charge-offs were made on the profits that

the Bank had on hand, that is, earnings when profits

were made would be credited to profit and loss to

offset charges and that same account as the result

of getting rid of charging off part of the slow

paper. This was done after the Bank Examiner

had answered the question of what were [524—187]

losses or determined bad losses. Critical letters

were received from the Comptroller, but the witness

said he did not recall that the Comptroller had

called their attention to losses excepting as deter-

mined by the Examiner, which he said were charged



644 Charles A. Burckhardt et al. vs.

(Testimony of O. L. Price.)

off; that he did not recall that they ever refused to

or refrain from calling off any losses that were

said to be so by the Examiner. By the purchase

by Wheeler of the Menefee stock they were enabled

to get a sufficient amount of stock to make the sale

of the Bank, for which tentative proposals had been

made at that time to other people. Mr. Olmstead

first told him about the purchase of this stock by

Wheeler in 1923. When the loan of $150,000 was

made to Wheeler in 1925 he never questioned

Wheeler's credit, that he investigated the considera-

tions before the Committee and he thought those

were sufficient. The whole transaction seemed to be

one that was wisely handled, and that the loans to

Wheeler in 1925 was a prudent step for the Bank

to take, and that subsequent developments have

shown that step to be a proper one. The reason

was that the collateral he got for both indirect and

direct indebtedness, for all his indebtedness and

for that known as the Wheeler Line, his individual

guaranties were held; that applied to the Wheeler

Estate, the Wheeler Timber Company and "The

Telegram" and such as was owed by the McCor-

mick Lumber Company by reason of returned

checks; that he had never seen Exhibit 60 before

until the trial of this case. The first suggestion

of forming a subsidiary corporation to take over the

assets of the Bank was in 1926 by Examiner [525

—

188] Wylde. The purpose was to organize a com-

pany and put in sufficient cash to take all frozen

and criticised assets out of the bank and avoid criti-
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eisms that were coming from the Department, but

the witness wouldn't say anything that might be

subject to criticism; the purpose was to take ou1>

those which the Department had criticised as being

carried as an asset. By the spring of 1926 the

Bank demonstrated it had a good earning capacity.

A committee was sent to visit the Comptroller and

to go over the situation in Washington, D. C, get-

ting his assistance and suggestions on the manner

in which to carry out a plan tending to get the

result which was desired, and that was taking out

all criticised items which would in any way affect

the payment of dividends. A letter was sent on the

subject and a meeting arranged. Stewart Metschan

and Price went to Washington about June 28th,

1926, at which time Comptroller Mcintosh and

several deputies were present, and all matters thor-

oughly gone over, and the Comptroller determined

to hold his final consent or objection until after the

next examination, at which time it was suggested

that Chief Examiner Harris be present, and this

was the examination in the fall of 1926 in Septem-

ber; that was the time for the regular examination.

It was determined that there was a million and a

half which should be taken out as frozen and slow

paper, $750,000 to be cash and $750,000 to be bonded

through a subsidiary. A change in management

was discussed with the Comptroller at that time,

and it was deemed advisable by the Comptroller

and that if any change was made it should

not be made until after this [526—189] liqui-
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dating company had been organized and com-

pleted. A suggestion was made to the Comptroller

that inasmuch as Olmstead had sold most of the

stock of the Bank that it would be easier for him

to see the stockholders than anybody else, and that

was agreed to by all and the results were reported

to the board when they returned. Then they waited

until after the examination in September. The

board determined to go ahead with the plan if

approved by the Comptroller and after this exami-

nation the Comptroller was met in San Francisco

with the Chief Examiner, Mr. Harris, by appoint-

ment in the latter part of December, 1926, in com-

pany with Charles H. Stewart, they had their lists

and all matters relating to the Bank and everything

for examination was gone over, and the plan was

approved by the Comptroller, and they advised

that when this plan was completed that we could

begin paying dividends of 5 or 6 per cent beginning

with the first quarter of 1927; then an effort was

immediately made to interview the stockholders and

get their consent to putting up $37.50 a share, and

the officers and directors were active in order to

get the plan going up to the 8th or 9th of February,

1927; the greatest difficulty appeared to be getting

the payment by Mr. Wheeler. He had a large block

of stock. His payment would be a large amount.

He was expecting to get his money every day and

it was not determined until after the 11th of Feb-

ruary, 1927, that he could not raise his part. That

assurances were given the bank by Olmstead who
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had reported at each meeting and always assured

of the progress that Wheeler was making and that

he expected to make a sale any time and reduce

[527—190] his indebtedness if not jDay entirely,

but the plan was not carried out and was given up

on discovery of a large amount of frozen checks of

Wheeler's running into some $800,000, of McCor-

mick Lumber Company obligations, that Wheeler

was not going to be able to make the payment of

this float or kite let alone the payment of $180,000

on his stock in the subsidiary company, and it

appeared that the redwood sale was not going to be

consummated, at least within a reasonable time,

and that in the judgment of the witness if the plan

had been carried through it would have accom-

plished what he and his board thought it would, and

that was the judgment of Chief Examiner Harris

and the Comptroller expressed by them in these

meetings to the witness.

That the executive committee functioned regu-

larly every year from 1922 to 1926 and the Examin-

ing Committee functioned every year during that

period since the organization of the Bank with

very fair and efficient examinations, and the exami-

nations took five or six days at a time, three mem-
bers of the board acting upon the Examining Com-

mittee, and they called for information from differ-

ent departments and examined it and tTiey did make

the inspections that the reports called for, and

they did come to the Bank and they did their work

at the Bank, and this was true of all examinations
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of the Examining Committee, and that they did so

efficiently, and as to investigations as to credits and

things referred to in the reports the witness thought

that was always efficiently done. The Examining

Committee did not include officers of the Bank.

[528—191] In March and April, 1926, the attem

tion of the board of directors was called to the fact

that there were in the cash items of the Bank at the

time of the First National Bank Examiner's exami-

nation certain checks and acceptances of Wheeler or

the McCormick Lumber Company amounting to some

$47,000, representing returned checks but which he

said at the same meeting had been removed during

the course of his examination. These checks had

been deposited to the account of J. E. Wheeler.

The McCormick Lumber Company had no account

there at that time, and it was at the close of that

examination that the witness' attention was called

to the presence of these checks but that he had said

the Examiner told him that during the course of

that examination these checks had been taken care

of, and that that meant they had either been paid

or in some manner removed from the Bank's assets,

and at that time there was a criticism of accep-

tances being carried in the assets of the Bank.

These were drafts drawn on Wheeler and Wheeler

acceptances which were being renewed and carried

in bills in transit, and the Examiner suggested that

these be removed from bills in transit and placed

in notes and discounts. Thereupon this witness

testified by question and answer as follows:
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''Q. I direct your attention to testimony given,

by Mr. Olmstead in this case, in which he said that

he had a conversation with you in July of 1926,

at which the subject of Wheeler's acceptances were

discussed. What is your statement as to that?

Did you have such conversation in July about ac-

ceptances ?

A. Not at that time. These acceptances had been

taken out of Bills in Transit and put in Notes and

Discounts in April.

Q. And when did you have a conversation?

A. No, I didn't at that time. I have no doubt

I had with reference to these acceptances at that

time, because we were all discussing them. [529

—

192]

Q. That is in April?

A. In April, yes, when they were transferred

from Bills in Transit to Notes and Discounts.

Q. You say you have no doubt that you had a

conversation with him in April about it?

A. I have no doubt I had.

Q. What if any conversation did you have with

Mr. Ohnstead in July about Wheeler, or the

Wheeler obligations?

A. Oh, I couldn't answer that; I spoke about

Wheeler and his obligations and his lines I suppose

every day or so; that was a matter of constant dis-

cussion between us, as to Wheeler's lines, and

whether he was making sales, and how soon he

would be able to take his share of the proposed
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liquidating company; we often had discussions on

that subject.

Q. State whether or not during any of these con-

versations during the summer or fall of 1926, and

up to the first part of February, 1927, Mr. 01m-

stead ever disclosed to you that the McCormick

Lumber Company checks were being received for

credit and were being returned unpaid?

A. We never had any conversation about it.

Q. State whether or not he at any time directed

your attention to the McCormick Lumber Company

account, or to the dishonored checks deposited and

credited in that account?

A. He did not." (R., 1022, 1023.)

That no one during the summer or fall of 1926

had ever directed the witness' attention or ever

mentioned to him that checks deposited in the Mc-

Cormick Lumber Company account were coming

back unpaid, and that he had no information during

the summer and fall of 1926, until February 8th or

9th, 1927, whatsoever that any practice was going

on which sanctioned the receipt and approval of

checks for deposit in the McCormick Lumber Com-

pany account, which checks later came back unpaid,

and upon being asked whether he had any knowl-

edge at all as distinguished from information the

witnessecZ answered he did not, and that during this

whole period nothing occurred at any time to give

him the slightest suspicion that any officer of the

Bank was approving checks regularly for imme-

diate credit and the checks themselves coming back
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dishonored, and that during all this time he had the

fullest confidence in every officer of [530—193]

the Bank and that during this period he examined

the daily statement of the condition of the Bank

as was his custom to look at it every morning and

he did so most of the time ''HAVING IN MIND
OF COURSE CERTAIN PURPOSES IN LOOK-
ING AT IT."

The witness was not at the Bank all day until

the first of March, 1927, but was at the Bank every

morning. The loaning officers met every morning

and he was always at the meeting when in the city

and that meeting had before it the daily statement

and a continuation of the deposits whether or not

they had increased or decreased and everything with

reference to the commercial deposits and savings

accounts, and it was the general practice daily for

him to look at matters which would attract his at-

tention and every time he looked at the daily state-

ment there were usually figures that were set in,

not part of the debits and credits, but all during

all of these times he was never suspicious or on the

watch for anything irreg-ular; that never entered

his head.

The witness then, in response to a question, de-

tailed in his own language what he said was dis-

covered and the circumstances of that discovery:

''A. I think it was on Tuesday evening after one

of our executive meetings, I came from the room

and Mr. Skinner and Mr. Stewaii were at the desk

of one or the other, and they called me over, and
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one, I think it was Mr. Stewart, said that he thought

there was something phony about the Wheeler

matter, and I asked him what it was, and he said,

*Well, I think it involves the boss.' I asked again,

and I was—didn't get any information. I says,

'I will find out.' The next morning, which was

our regular officers' meeting, at which were present

among others, Mr. Olmstead, Mr. Stewart and my-

self. In fact this conference which I now repeat

was only between Mr. Olmstead and myself; the

other officers had gone out, and I was sitting at the

end of the desk, [531—194] and Mr. Olmstead 's

secretary brought in a deposit book with some items

for deposit. As he took the deposit from the de-

posit book I recognized immediately Mr. Wheeler's

signature. I asked Mr. Olmstead, 'What is that?'

He says were deposits by Mr. Wheeler. I says,

'What does it represent?' He says, 'It is checks

drawn on eastern banks which I O. K., and I only

O. K. them when I have a wire stating that the

funds are there to meet it.' With that he drew

from his desk a roll of telegrams, without showing

me the telegrams, intimating that those were the

telegrams he referred to. I said, 'Has Wheeler any

float in this Bank?' He said, 'Yes.' I said, 'How

much?' He said it amounted to several hundred

thousand dollars. Immediately with that he got

up, and walked back and forth across the floor, and

recited how that he had been trying for months to

get Mr. Wheeler to make some sales; that Mr.

Wheeler each day had promised him that sales were
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about to be consummated. He had been after him

constantly, and he knew, and I knew he had to

make those sales, but he had been unsuccessful.

He talked for some little time. I said nothing.

After he got through I walked out to Mr. Skinner's

desk. Mr. Skinner was also secretary of the Board;

and I told Mr. Skinner, 'Mr. Wheeler has a large

amount of float in this Bank, you call a meeting of

the Board of Directors immediately.' He said,

'How soon?' I said, 'Just as soon as you can get

them. ' This was Wednesday moniing. I knew that

Mr. Spaulding usually was in Salem on that day,

and it might take a little time. So I went imme-

diately from there to Mr. Morden's office. Mr.

Morden is my co-trustee in the Pittock Estate, and

I told Mr. Morden what I had learned. I went

from his office into Mr. Pittock 's office— Mr.

Pittock was one of the directors—and told him*

I didn't go back to the bank imtil about four o'clock

in the afternoon, at which time Mr. Olmstead met

me and said he wanted to talk with me. I failed to

say that I had asked Mr. Skinner to notify Mr.

Olmstead that I had called a board meeting. Mr.

Olmstead said, 'Mr. Skinner tells me that you have

asked for a Board meeting.' I says, 'Yes.' 'Well,'

he says 'When are you going to have it?' I says,

*Just as soon as we can get it.' He says, 'I wish

you would wait until Wheeler can get back;

Wheeler is in San Francisco, and I want him at

that meeting.' I says, 'How soon can he get here?!

He says, 'I was speaking to him today, and I told
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him he would have to come, and he will be here

Friday morning on the early train.' I says, 'That

is all right.' I told Mr. Skinner then to make that

call of the board for nine o'clock Friday morning.

Friday morning when

—

Q. Before you get to that, state whether or not

any instructions were given to discontinue accept-

ing for immediate credit any more checks deposited

in the McCormick Lumber Company account?

A. No instructions were given until the meeting

on the 11th or Friday.

Q. Go ahead.

A. Mr. Wheeler came to the Bank. In the mean-

time I had asked Mr. Olmstead to get for me as

nearly as he could the exact amount of this float.

He said he would have to get it from the book-

keeper, Mr. Wheeler's bookkeeper. [532—195]

On Frida}^ morning when Mr. Wheeler came in

I asked him if he had a list of these amounts,

and he said approximately, and he and Mr.

Olmstead were working on this matter until about

eleven o'clock, before the board actually met.

Before the meeting of the board Mr. Wheeler

said that the amount was $554,000. When the

board met I informed them of the purpose of the

meeting, and I asked Mr. Wheeler what he intended

to do about these checks as they were returned.

He started in talking about the sales he was just

about to make, the redwood sale, and we called him

away from San Francisco; he thought he had a

sale for this Trask timber, and undoubtedly he
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would very soon make a sale of the 'Telegram.' I

told Mr. Wheeler that he didn't have time to make

sales, he would have to arrange to get that money

quickly some other way; and I suggested to hinx

that this was a time he would have to call on his

family. He said that he couldn't talk to Biff, his

brother, and the only one he could talk to was

William, who was then in San Francisco. I asked

him to talk with William, and he said he didn't

like to take William away from San Francisco

because he was working on this redwood deal, which

sale certainly would be consummated in a few days.

After a considerable discussion—Mr. Olmstead had

asked me what was to be done—I said we would pay

no more; we would give him credit for no more

such checks. Mr. Olmstead wanted to know what

we would do about the checks that were coming-

back, and I told him if he can't take them up they

will have to go in the usual course. He says, 'Do

you realize what that means ? When this amount of

checks comes back to this bank?' I says, 'Yes, I

fully realize it, and we will take our medicine now.

'

The meeting adjourned after a considerable discus-

sion. The next day was a holiday, February 12th,

Saturday. On Monday morning when we expected

William Wheeler up here—we had asked for him to

come—Mr. Wheeler came in, and we asked where

William was. He said he wasn't coming yet. We
asked if he had talked with him; he said, 'Yes, I

talked with him over the phone Friday, but he

couldn't come.' I asked him if lie had told him
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of the difficulty he was in. He said, 'No, he couldn't

talk over the phone. And then from that time on

we were working with Mr. Wheeler, Mr. Olmstead

and myself, trying in every way possible to see if

we couldn't raise a sufficient amount of money to

meet this float.

Q. During the week following February 12th

you think you were in constant touch with Mr.

Wheeler in an effort to get him to do something?

A. Constantly.

Q. And during that same period I assume these

checks which were in the course of—were in tran-

sit—were gradually coming back.

A. They were coming back. I asked the auditor

to advise me on it as rapidly as they came back,

so I would know the amount.

Q. And when they were all in they amounted to

what? A. Almost $800,000.

Q. After your discussion with Wheeler, which

you say you got nowhere, what next was done?"

(R., 1026, 1030.) [533—196]

Thereupon the witness stated that the details of

abandoning the plan previously described as grow-

ing out of the meeting with the Comptroller and

that as a chance circumstance he met with Mr.

Wright and Mr. Dick of the United States Na-

tional Bank, who had informed that that they had

understood on the street that the Pittock heirs

were buying up some stock, and if there was any

thought of selling the Bank they would be inter-

ested, and this led into a discussion and the witness
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tried to get an offer, and at this time Olmstead

undertook negotiations with the First National

Bank; both sets of negotiations were being carried

on at the same time; the witness having nothing to

do with the First National until after the United

States National deal was called off when he par-

ticipated with Olmstead, and this was the time that

Elliott Corbett on the 23d of February came to his

house and Olmstead and he discussed with the First

National Bank the matters referred to in the letter

from the Comptroller following the examination in

September, which set out in a general way the crit-

icised items, and that was followed by sending some

of the officers to the Bank with some of their loans

or, at least, their principal loans, and they so nearly

got together that it became necessary for the First

National to go a little more into detail as to their

assets and then it came about that it seemed to be

wise to tell them about the float, stating that that

would be one of the matters which they would deem

rejected assets and they would take it out of the

amount that they would give them. As the witness

expressed it, we had a capital and surplus of

[534—197] two million four himdred thousand

dollars plus, and undivided profits and we would

add to that any appreciation that would be in our

building which we were satisfied would be some few

hundred thousand dollars, and we would add to that

the amount which the First National Bank would

allow us for the first premium on deposits which
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would bring it up and they would pay us the bal-

ance in cash. That was the program.

The Elliott Corbett was asked to meet the witness

at his brother's office in the Corbett Building, and

the witness told him just what they would find when

they got into the assets and that he had not told

him before because it should not interfere with the

sale because we were going to take that as part of

the rejected assets. At this time the witness said he

was negotiating a loan of the First National Bank
because Olmstead had retired from the negotiation.

Finally we adjourned the matter until the last Sun-

day in February, 1927, and they told me what they

would do and it was a proposition that was impos-

sible for us to carry out,
—"not impossible to carry

out but it made negotiations impossible." They re-

quired that we should put up immediately $2,250,000

in cash against which they could charge anything

that they liked, only allowing us a percentage on

such deposits that would remain on the list of March

1928, after the lapse of a year's time. During this

period the board was almost in daily session and it

was concluded that if we were required to put up

this money to the Bank that it would be [535—198]

better for us to put up two million ourselves and

continue in business, and we thought if we did that

that we would be in excellent condition, and this

resolved itself in two propositions, one was to

organize a new Bank with two million dollars capital

and purchase the Northwestern, and the other was

to put the money in in the form of an assessment
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and continue under the old charter. If we organ-

ized another bank the money would have to be paid

in by those who would subscribe and if it would

have to be raised by assessment it would have to be

raised either voluntarily or involuntarily on the part

of the stockholders, and we had a meeting that night

and it was agreed that payment of two million dol-

lars to be subscribed to whatever plan would be

finally determined as a wise one and that when they

did finally determine it it was not to go ahead with

the state bank. Mr. Olmstead did not make any

subscription, he was present, but the two million

was fully subscribed that night, and when we left

the situation that received the most favorable con-

clusion seemed to be the state bank, although there

was some objection to it. No conclusion had been

really reached and we adjourned to meet the next

morning, and I reached the determination that they

were not advisable,—the witness described the sit-

uation in his own words as follows:

"In the first place Mr. Pittock had started this

bank and in his will provided that the trustees

might invest his surplus moneys in good securities.

He made a provision however, that the trustees

could advance such money as might be necessar}^

either with or without security, to protect that

estate. It was a serious matter in my mind whether

[536—199] or not that would i)ermit us to step

out and subscribe in a different—in a new bank;

I know that it could only have been considered in

consideration of preserving the estate.
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Q. Just an emergency.

A. As an emergency; would not be proper for us

otherwise under instructions, and there might be

some difficulty in that, although I felt certain that

Mr. Pittock would expect us to put up every dollar

that might be necessary to protect that which he

had—the investments which he had made. We
knew that sooner or later the information in refer-

ence to this large amount of money would become

—

Q. You mean the $800,000 float?

A. The $800,000.

Q. Kite or whatever it was.

A. Would become known outside. It was very

necessary that something be done, and something be

done quickly. The plan that we wanted was the

one that would attract the least attention on the

outside. For us to organize a new state bank would

seem to advertise to all the world that there was a

reason and we would have to give that reason;

every depositor would have to have his bank

changed ; he w^ould have to know that it was a differ-

ent bank; the matter of going from a national bank

to a state bank I think is, I feared might be con-

sidered as showing weakness. We were then mem-
bers of the clearing-house and also of the Federal

Reserve Bank. I figured that if something did

happen, if we were in the clearing-house or in the

Federal Reserve Bank we would have to make new

application which might take some time to become

members of the clearing-house and also of the Fed-

eral Reserve. We were at that time indebted to the
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Federal Reserve Bank something like a million and

a half which would have to be paid immediately if

we liquidated the Bank. From the standpoint of

what was fair to the stockholders, it seemed to me
it was an unwise thing to do. If the new stock-

holders in the new Bank should pay more than it

was worth, it would certainly be unfair to the new

subscribers. If it paid less than it was worth it

would certainly be unfair to those stockholders who

remained in the Northw^estern but didn't become

members of the new Bank. It seemed to me that

w^e might go ahead and continue under the arrange-

ment of assessment, and then I believed that we

could go before our stockholders' committee and

tell them the truth, and I had confidence enough tc

believe that most every one of them would pay their

hundred per cent assessment voluntarily, especially

if we provided—especially after we had raised the

two million dollars; that is w^hat the Bank imme-

diately could pay; and those who couldn't pay we

would have enough money raised so that the govern-

ment and depositors would be satisfied, and from

this sum that we could raise, out of the two million

dollars—we could pay from that sum such amount,

if it became a voluntary assessment as the stock-

holders would refuse to pay. We went further

than that and suggested at that time that we would

take this amount of money—we would go to the

stockholder and ask him to put up 100% assessment.

If he says I can't do it, then we will say, out of

this pool which we have raised we will loan [537

—
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200] the money to make up your own payment;

if you will turn the stock over to us we in turn will

give you an option to repurchase that at that time

within one year, plus six per cent interest. It

seemed to me that was a fair thing to do, and a wise

thing to do in the circumstances.

Q. You proposed to virtually buy or take over

the stock of any stockholder who couldn't lOr

wouldn't pay; but the stock at a nominal figure, and

pay the assessment upon it. A. Yes, sir.

Q. "And give your stockholders the right to buy it

back in one year for the amount of the assessment

which you had paid on it? A. That is true.

Q. Now, were all of these reasons detailed by

you at your meeting of the board of directors on the

Monday morning following ?

A. When we met the next morning—I may be

wrong a day or two there; I don't know whether

the first of March came in on Tuesday or Wednes-

day ; and the next morning in our board of directors

meeting these matters were detailed to the board,

and I think they thought that the matter of going

on with the old institution and putting in this money

in this manner, was the ad\dsable thing to do.

Q. And was this decision reached at that meet-

ing?

A. And that decision was reached at that meet-

ing. We then raised approximately one million

in cash, and were willing—entered into a writing

showing that we were willing to stand back of the

Bank and raise if necessary the other million. And
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we then called in the Bank Examiner, the local man,

Mr. Crowley, who advised us the manner in which

to do it.

Q. Did you then arrange for another examination

made by the Federal Bank Examiner, so as to form

the basis for an involuntary assessment should it

become necessary?

A. Just before that night, on the first day of

March, when this matter was determined and this

money was raised, and we called the board together,

Mr. Olmstead presented his resignation and I was

elected president of the institution ; and immediately

therealter when we called the Examiner in, the local

man, and asked him how to prepare—how to handle

the matter—of course it became necessary to have

another examination showing that the capital was

practically wiped out, so as to make an involuntary

assessment if necessary. We then requested an ex-

amination, and that is the one followed when

Mr. Harris came up and made another examination.

Q. That was for the purpose of having a legal

basis upon which an involuntary assessment of

100% could be levied against the stock if you found

it impossible to get a voluntary assessment?

A. Yes, sir.

Q. And was it at this time that there was made

public through the newspapers, the statement sub-

stantially as that—as it appears in the bill of com-

plainants in this case ?

A. Yes. That article appeared in the Oregon-
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ian, and was submitted to me before it was printed,

and I approved of it. [538—201]

Q. That spoke of the fact that the Pittock Estate

had acquired a larger share of ownership in the

Bank. Was that what it referred to, this increase

of stock holdings?

A. I don't think that was hardly the statement

that was made. It didn't speak of them having

acquired a greater share, but a larger interest, I

think. That interest was $769,600, which they put

up. (R., 1039, 1043.)

Then the examination of March 5, 1927, herein-

before referred to was brought about and they pro-

ceeded along a plan to about the 24th of March for

a voluntary and involuntary assessment of stock.

The Bank's assets had value and the 100% assess-

ment was designed to protect it. There were some

withdrawals, Mr. Olmstead going out they knew

would cause comment and they started into get them-

selves in the best possible condition by calling in

notes as rapidly as possible and getting clear as

quickly as possible the Federal Reserve Bank so

that they could go back to it and get their full

amount if required. Then came rumors of defal-

cation. There was a slight decrease in deposits,

corresponding increase in savings, and the witness

went to San Francisco in the latter part of March

to see Mr. Fleishhacker because both Wheeler and

Olmstead owed the Anglo Bank money on their

stock and the 4,700 shares affected the matter ; and

he also went to see Ballin, one of the complainants
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herein, and he saw Dollar and the Standard Oil

People and made efforts to get money, and finally

Skinner telephoned him that conditions were bad

and he was fearful about consequences and the wit-

nesses accordingly returned to Portland Saturday

night arriving Monday morning.

He finally saw Ainsworth as the result [539

—

202] of :Mr. Dick or Mr. Wright asking him to

come down to the United States National and he

then added that he had no knowledge of any acts

during the past years of the First National or the

United States National which might be unfair to

the Northwestern; that he had no such knowledge;

they were competitors but they wanted to be fair

as far as he knew. He stated this in view of the

testimony of his talk with Ainsworth; and it was

suggested to go to the clearing-house and a meeting

was held that afternoon. The run was then on at

the Bank but the clearing-house meeting came to no

determination although it was expected to be able

to send some representative from the clearing-house

to tell the crowd not to worry and the clearing-

house couldn't see their way to get back to the

Northwestern; but a decision was reached as to the

guarantee they were willing to put up to the clear-

ing-house but the clearing-house couldn't act upon

that; they postponed the meeting to an evening-

meeting and the witness then went back to deter-

mine what to do. It was necessary to borrow a

large amount from the Federal Reserve and they

borrowed two and a half million during that day.
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We wanted to see what we might do about raising

tw^o million which we all agreed might be easily

raised. The deposits were about eighteen million

beginning of business Monday and about three

million was paid that day. Mr. Morden, his co-

trustee, went with him to the meeting that evening

along with Mr. Crowley, the Bank Examiner, Mr.

Stewart and Mr. Skinner and after considerable

discussion it was decided that United States Na-

tional [540—203] and the First National would

be willing to assume and pay our deposits provid-

ing they could be secured by a sufficient amount of

assets and guaranties. At this meeting it was ten-

tatively determined that the First National and the

United States National assume the responsibility

and the report was made to the board of directors

and it was the unanimous opinion of the board that

the depositors must be paid without delay whatever

securities might be necessary on their part con-

ditioned upon the examination during the night by

the two banks, whereupon came the examination

that Mr. Ainsworth described, and in the early

morning of the following day these banks stated

how they would carry out their program, and their

requirements were conceded with in every respect.

We had put up a million dollars in cash at that

time and they required us to put up a million which

we said we would guarantee in cash between that

and ten o'clock in the morning, and we entered into

a separate guaranty of two million dollars to be

signed by the Pittock Estate and the directors in-
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dividually and leaving still to them our stock-

holders' liability. These conditions were all ac-

ceded to. We raised this other million and between

that and ten o'clock in the morning, and signed the

guaranties. The arrangement also required us to

liquidate the Bank.

The witness then testified that the Bank was

closed out and the liquidation had been handled by

the officers of the Northwestern in a ver}^ excellent

way and the witness further testified the opinion

that the Bank was with that additional capital in

excellent condition. [541—204]

The defendants insist, over the objection of the

complainants, that in lieu of the statement of the

witness O. L. Price on direct examination, on the

foregoing pages 187 to 205, that there be substituted

the statement prepared by the defendants so that

the Appellate Court may have the benefit of each

statement and the objection of the complainants to

the substituted statement of the defendants in that

regard with respect to the direct testimony of O. L.

Price as hereby noted, and the substituted conden-

sation of the testimony of the witness Price as sug-

gested by the defendants to be inserted herein is as

follows

:
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TESTIMONY OF O. L. PRICE, ONE OF THE
DEFENDANTS.

Witness became chairman of the board of di-

rectors of Northwestern National Bank in January,

1923, having been vice-president for several years

prior thereto.

The deflation which came in 1920, following the

inflation which came immediately after the war,

left the Northwestern National Bank with loans

that had become slow and frozen. Nearly all

of these loans were made prior to 1920, during

a time when the Bank was enjoying a very rapid

growth. At the peak of this growth the Bank had

deposits amounting to about twenty-eight million

dollars with about nineteen million in loans. These

loans in the main were supported by collateral which

when taken had a margin of value which was suffi-

cient. During the deflation this margin was wiped

out so that in many cases the loans were no longer

adequately secured. As rapidly as possible [542

—

204-a] this collateral was foreclosed upon and

converted into property of the Bank.

During the years 1921 and up to 1926 the Bank
made very substantial earnings, running from

$150,000 to $200,000 a year from 1920 on; and this

w^as despite the fact that the Bank discontinued

paying dividends in 1920.

Every effort was made to realize on this slow

paper held by the Bank. The board met regularly

and considered all loans that were giving trouble.
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The officers who had the several loans under their re-

spective supervision were called upon for reports,

and the board advised with these officers con-

tinuously in the attempt to liquidate the slow

loans. The board of directors, and particularly

those who were on the executive committee, paid

extremely close attention to these matters. They

met regularly every Tuesday, going over old loans

as well as new loans and renewals, and they de-

voted a great deal of time in the effort to work

out the problems not only at meetings but by drop-

ping into the Bank every day to see what could be

done.

There was a very small amount of loss incurred

by the Bank on loans made subsequent to the defla-

tion period.

Action was taken regularly to charge off slow

and frozen paper whenever, following examinations

by the National Bank Examiner, a decision would be

made by the Examiner that any particular loan

should no longer be carried as a live asset. The
earnings which were made in these years were

credited to the profit and loss account and corre-

sponding debits would be made for all slow paper

charged off so that the earnings were thus absorbed

into the assets of the Bank to replace the slow paper
taken out. In every case these charge-offs were
made after the Examiner had determined subse-

quent to his examination what loans should be

charged off.
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Occasionally letters were received from the Comp-

troller of the Currency which were critical in tone,

but there were no criticisms of loss not charged

off and the witness does not recall that the Bank

ever refused or refrained from charging off any

I)aper that was determined to be a loss by the

Examiner.

Witness did not learn about the purchase of

some 4,000 shares of the stock of the Bank in 1923

by J. E. Wheeler from Messrs. Menefee, Jones and

Standifer, until after the purchase had been con-

summated. Witness had nothing to do with the mat-

ter and knew nothing about it until the deal was

[543] closed. About that time there had been

some negotiation for the sale of the Bank and the

purchase of stock made by Wheeler put an end to

the attempt to sell the Bank in that those attempt-

ing the sale no longer had a majority of the stock

of the Bank. Witness first learned of this stock

purchase from Mr. Olmstead, the president.

Witness was not present at the meeting of the

executive committee of the Bank at which an ad-

ditional loan to J. E. Wheeler of $150,000 was au-

thorized, but upon his return to the city witness

investigated and reached the conclusion that it was

good judgment to make the loan, particularly be-

cause collateral was secured to cover not only the

new loan but prior loans. This proved to be true

when Mr. Wheeler subsequently became involved,

since the Bank was placed in the position of a

holder of substantial collateral for all the Wheeler
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indebtedness, including the indebtedness of the Tele-

gram Publishing Company, the Wheeler Estate,

the Wheeler Timber Company and the McCormick

Lumber Company.

Witness had never seen prior to the trial the

Exhibit 60, an agreement between stockholders made

in 1925, pledging the signers not to dispose of the

stock excex3t following an agreement of the ma-

jority.

The first suggestion that the Bank form a sub-

sidiary corporation to take over certain unpro-

ductive and slow assets came by way of a recom-

mendation on the part of Bank Examiner Wylde

after his examination in March, 1926, and the same

recommendation was made by the Examining Com-

mittee of the Bank shortly thereafter. The plan

was fully discussed by the board in March and

April, 1926, and the conclusion reached that a com-

pany should be organized with sufficient cash capital

to permit it to acquire from the Bank all assets

which had been criticised, so that the Bank could

at once resimie the payment of dividends and avoid

further criticism from the Comptroller of the Cur-

rency. The plan had been fully developed and ap-

proved by the board prior to the receipt of the

Comptroller's letter in April, 1926. It contem-

plated taking out all slow assets of every kind so

Ihat the earnings of the Bank which had been rea-

sonably constant and adequate for the purpose could

be devoted to the payment of regular dividends.

In the effort to put this plan into effect the board
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decided to send a committee to Washington to go

over the whole situation with the Comptroller of the

Currency. Such a committee, consisting of Mr.

Metschan, Mr. Stewart and the witness, went to

Washington for this purpose. Mr. Olmstead had

been appointed as one member but being [544]

unable to make the trip, Mr. Stewart went in his

place. The conference was held about June 8,

1926, with the Comptroller, Mr. Mcintosh, and

several of his deputies. The last preceding re-

j)ort made by Bank Examiner Wylde was thor-

oughly examined and discussed. After the con-

ference the Comptroller stated that the plan for the

formation of a subsidiary seemed to be a wise pro-

gram and stated that he would give his final consent

or state any objection he might have, after the next

regular examination which was scheduled to take

place in the fall of 1926. It was also suggested that

Chief Examiner Harris should participate in the

forthcoming examination so that there would be

no question of the sufficiency of the examination.

The plan as put before the Comptroller was to have

a subsidiary with $750,000 capital secured by having

each stockholder of the Bank subscribe $37.50 to

the stock of the subsidiary for each share of Bank

stock held. With this capital the subsidiary would

purchase a million and a half of frozen and slow

paper, giving its notes or bonds for the balance of

the purchase price, secured by a lien on all of the

assets taken over. This would give the Bank

$750,000 in cash and $750,000 in bonds of the sub-
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sidiary secured by the entire million and a half

of assets taken over.

At the conference with the Comptroller there

was also considered the suggestion theretofore made

by the Comptroller in his letter written in April,

3926, that a change of management would be advis-

able. The conclusion reached by the Comptroller

and the committee was that the change, which meant

the resignation of the president, Mr. Olmstead,

should not be made until after the liquidating com-

pany had been organized and the transfer of assets

consummated.

The proposed plan for a subsidiary necessarily

would require some little time since the stockhold-

ers would have to be given the facts orally rather

tlian through correspondence. For this reason

also the Comj)troller agreed that Mr. Olmstead

should remain during the consummation of the plan

since he was best equipped to explain the necessity

for the liquidating company to the stockholders.

The board and the management of the Bank

started in immediately upon this program, some

stockholders having been interviewed even before

the plan was fully decided upon, although it was not

possible to make final plans until after the fall ex-

amination by Chief Examiner Harris and the ex-

pected approval of the Comptroller was secured.

This examination was had as planned and imme-

diately thereafter witness and Vice-President

Stewart met the Comptroller and Chief Examiner

Harris in San Francisco. At [545] this meet-
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ing the whole situation was reviewed and the plan

for a liquidating company was approved by the

Comptroller, and witness was advised that when

the plan had been completed the Bank could re-

sume payment of dividends beginning with the

first quarter of 1927. This meeting in San Fran-

cisco took place just before Christmas, 1926.

Between the time of the San Francisco meeting

and the 8th or 9th of February, 1927, the officers

and directors of the Bank were very active in the

attempt to get the stockholders to make their sub-

scriptions to the stock of the liquidating company.

The chief difficulty encountered was in getting the

payment required from J. E. Wheeler who held

a large block of the stock of the Bank. He was ex-

pecting daily to make a sale of timber which would

enable him to take his share of the stock of the

liquidating company. The board received reports at

each meeting from Mr. Olmstead giving the progress

that Mr. Wheeler was making and believed up to

the time the so-called "float" was discovered in

early February that the plan could be carried

through; and the plan was not given up until the

discovery of the "float" made it clear that Mr.

Wheeler was not going to be able to take his share

of the stock of the liquidating company, and also

that the frozen assets necessary to be taken out

had been increased by nearly $800,000, the amount

of the so-called "float." Witness has no doubt that

if this "float" or "kite" had not occurred the plan

for a liquidating company would have been consum-
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mated; and this was the judgment also of Chief

Examiner Harris and the Comptroller of the Cur-

rency.

In all of the years since the organization of the

Bank the Examining Committee of the Board of

directors functioned regularly each year as con-

templated by the by-laws. The examination usually

took five or six days or longer and the witness be-

lieves the examinations were very fair and efficient.

The Committee consisted of three members of the

board of directors; they came to the Bank and

worked there collecting full information from the

different departments and themselves inspecting

and examining the material brought to them. The

raembers of the Committee were, of course, not

technical bankers but their work as described in

their reports was efficiently done. The Committee

always consisted of directors who were not officers

of the Bank giving their entire time to the Bank's

affairs.

In March or April, 1926, Bank Examiner Wylde

in the usual meeting with the board of directors

following an examination, informed them that there

were included in Cash Items $47,000 of [546]

checks which had been deposited to the credit of

the account of J. E. Wheeler but which had not

been paid by the drawee banks and therefore had

come back and were being carried in the Cash Items.

At this time the McCormick Lumber Company was

not a depositor nor was it a borrower from the

Bank. The information given by the Bank Ex-
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aminer was that whereas these unpaid checks were

found in the Cash Items at the beginning of the

examination, they were removed during the ex-

amination. The Examiner also called the board's

attention to the fact that there were some Wheeler

acceptances or drafts drawn on Wheeler which had

been accepted by responsible parties but which had

been renewed instead of being paid when they ma-

tured. The Examiner criticised carrying these re-

newed acceptance of Bills in Transit and stated

that they should be replaced with notes so that the

notes could be in Notes and Discounts. They were

thereupon transferred to Notes and Discounts.

The conversation which the witness Olmstead

stated he had had with the witness in July, 1926,

regarding Wheeler acceptances related to these ac-

ceptances referred to by the Examiner and the con-

versation must have taken place in April.

There were other conversations with Mr. Olm-

stead frequently about the Wheeler obligations.

The question of Wheeler's share in the proposed

liquidating company was a subject of constant dis-

cussion between Mr. Olmstead and the witness, but

the witness never had any conversation with Mr.

Olmstead during the summer or fall of 1926 and up

to the first part of 1927, regarding unpaid Mc-

Oormick Lumber Company checks which had been

accepted for credit and later returned unpaid by

the drawee banks. The attention of the witness

was not directed to the McCormick Lumber Com-

pany account nor to the return of checks at any
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time during this period by any officer or employee

of the Bank, and the witness had no knowledge up
to the 8th or 9th of February, 1927, that any prac-

tice was going on under which McCormick Lumber
Company checks were accepted for immediate credit

and later received back unpaid. Nothing occurred

during this period to give the witness the slightest

suspicion that any transaction of this kind was

going on; and the witness had the fullest confi-

dence in every officer of the Bank. Witness was at

the Bank every morning, spending most of the fore-

noon at the Bank, and it was his custom to look at

the daily statement every morning, having in mind,

of course, certain purposes in examining the state-

ment.

Witness did not devote his full time to the Bank 's

affairs during this period or at any time until the

first of March, 1927, but it was his [547] cus-

tom to go to the Bank every morning, always par-

ticipating in the daily meeting of the loaning of-

ficers when in the city. This meeting had before it

each morning a statement showing whether deposits

had increased or decreased and data with refer-

ence to the commercial deposits and savings ac-

count. In looking at the daily statement witness

made it a practice to look at the figures showing net

profits, gross deposits, bills payable particularly

those owing to the Federal Reserve Bank, and then

the segregated deposits—savings, commercial, etc.

The testimony of the witness regarding the dis-

covery of an irregularity in the acceptance of Mc-
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Cormick Lumber Company checks for immediate

credit is as follows

:

"Q. Coming now to the early part of February,

1927, you have already stated that an irregularity

was discovered. Will you please give the circum-

stances of that discovery?

A. I think it was on Tuesday evening after one

of our executive meetings. I came from the room

and Mr. Skinner and Mr. Stewart were at the desk

of one or the other, and they called me over, and

one, I think it was Mr. Stewart, said that he thought

there was something phoney about the Wheeler

matter, and I asked him what it was, and he said,

'Well, I think it involves the boss.' I asked again,

and I was—didn't get any information. I says I

will find out. The next morning, which was our

regular officers' meeting, at which were present

among others, Mr. Olmstead, Mr. Stewart and my-

self—in fact, this conference which I now repeat

was only between Mr. Olmstead and myself; the

other officers had gone out, and I was sitting at the

end of the desk, and Mr. Olmstead 's secretary

brought in a deposit book with some items for de-

posit. As he took the deposit from the deposit book

I recognized immediately Mr. Wheeler's signature.

I asked Mr. Olmstead, 'What is that?' He says

were deposits by Mr. Wheeler. I says, 'What does

it represent? He says, 'It is checks drawn on

eastern banks which I O. K., and I only 0. K.

them when I have a wire stating that the funds

are there to meet it.' With that he drew from his
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desk a roll of telegrams, without showing me the tele-

grams, intimating that those w^ere the telegrams he

referred to. I said, 'Has Wheeler any float in this

Bank?' He said, 'Yes.' I said, 'How much.^

[548] He said it amounted to several hundred

thousand dollars. Immediately with that he got up,

and walked back and forth across the floor, and re-

cited how that he had been trying for months to

get Mr. Wheeler to make some sales; that Mr.

Wheeler each day had promised him that sales were

about to be consummated. He had been after him

constantly, and he knew, and I knew he had to make

those sales, but he had been unsuccessful. He
talked for some little time. I said nothing. After

he got through I walked out to Mr. Skinner's desk.

Mr. Skinner was also secretary of the board; and I

told Mr. Skinner, 'Mr. Wheeler has a large amount

of float in this Bank, you call a meeting of the

board of directors immediately.' He said, 'How
soon?' I said, 'Just as soon as you can get them.'

This was Wednesday morning. I knew that Mr.

Spaulding usually was in Salem on that day, and

it might take a little time. So I went immediately

from there to Mr. Morden's office. Mr. Morden is

my co-trustee in the Pittock Estate, and I told Mr.

Morden what I had learned. I went from his office

into Mr. Pittock 's office—Mr. Pittock was one of

the directors—and told him. I didn't go back to

the Bank until about four o'clock in the afternoon,

at which time Mr. Olmstead met me and said he

wanted to talk with me. I failed to say that I had
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asked Mr. Skinner to notify Mr. Olmstead that I

liad called a board meeting. Mr. Olmstead said,

'Mr. Skinner tells me that you have asked for a

board meeting.' I says, 'Yes.' Well, he says,

'When are you going to have it?' I says, 'Just as

soon as we can get it.' He says, 'I wish you would

wait until Wheeler can get back; Wheeler is in

San Francisco, and I want him at that meeting.'

I says, 'How soon can he get here ;

' he says, ' I was

speaking to him to-day, and I told him he would

have to come, and he will be here Friday morning

on the early train.' I says, 'This is all right.' 1

told Mr. Skinner then to make that call of the board

for nine o'clock Friday morning. Friday morning

w^hen

—

Q. Before you get to that, state whether or not

any instructions were given to discontinue accepting

for immediate credit any more checks deposited in

the McCormick Lumber Company account? [549]

A. No instructions were given until the meeting

on the 11th, or Friday.

Q. Go ahead.

A. Mr. Wheeler came to the Bank. In the mean-

time I had asked Mr. Olmstead to get for me as

nearly as he could the exact amount of this float.

He said he would have to get it from the book-

keeper, Mr. Wheeler's bookkeeper. On Friday

morning when Mr. Wheeler came in I asked him if

he had a list of these amounts, and he said approxi-

mately, and he and Mr. Olmstead were working on
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this matter until about eleven o'clock, before the

Board actually met. Before the meeting of the

Board Mr. Wheeler said that the amount was

$554,000. When the Board met I informed them of

the purpose of the meeting, and asked Mr. Wheeler

what he intended to do about these checks as they

were returned. He started in talking about sales

he was just about to make, the redwood sale, and

we called him away from San Francisco ; he thought

he had a sale for this Trask timber, and undoubtedly

he would very soon make a sale of the Telegram.

I told Mr. Wheeler that he didn't have time to make

sales, he would have to arrange to get that money

quickly some other way; and I suggested to him

that this was a time he would have to call on his

family. He said that he couldn't talk to Biff, his

brother, and the only one he could talk to was Will-

iam, who was then in San Francisco. I asked him

to talk with William, and he said he didn't like

he was working on this redwood deal, which sale

certainly would be consummated in a few days.

After a considerable discussion—Mr. Olmstead had

asked me what was to be done—I said we would

pay no more ; we would give him credit for no more

such checks. Mr. Olmstead wanted to know what

we would do about the checks that w^ere coming

back, and I told him if he can't take them up the}^

will have to go in the usual course. He says, 'Do

you realize what that means when this amount of

checks comes back to this bank?' I says, 'Yes, I

fully realize it, and we will take our medicine now.'
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The meeting adjourned after a considerable dis-

cussion. The next day was a holiday, February

12th, Saturday. On Monday morning [550]

when we expected William Wheeler up here—we

had asked for him to come—Mr. Wheeler came in

and we asked where William was. He said he

wasn't coming yet. We asked if he had talked with

him; he said, 'Yes, I talked with him over the

phone Friday, but he wouldn't come.' I asked him

if he had told him of the difficulty he was in. He

said, 'No, he couldn't talk over the phone.' And

then from that time on we were working with Mr.

Wheeler, Mr. Olmstead and myself, trying in every

way possible to see if we couldn't raise a sufficient

amount of money to meet this float.

Q. During the week following February 12th you

think you were in constant touch with Mr. Wheeler

in an effort to get him to do something ?

A. Constantly.

Q. And during that same period I assume these

checks which were in course of—were in transit

—

were gradually coming back.

A. They were coming back. I asked the auditor

to advise me on it as rapidly as they came back, so

I would know the amount.

Q. And when they were all in they amounted to

what? A. Almost $800,000."

The discovery referred to in the foregoing testi-

mony put an end to the plan for the organization

of a liquidating company. It had become evident

that instead of raising $750,000 in cash for the sub-
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sidiary it would be necessary to increase the cash

capital so to be raised by $800,000, and this seemed

impossible.

It was next suggested that an effort should be

made to sell the Bank. The witness while calling

on Mr. Wright of the United States National Bank
on another matter was asked whether or not the

Pittock Estate was attempting to purchase addi-

tional stock of Northwestern National Bank so as

to get control, indicating that if a sale was being

considered the United States National Bank would

be interested.

Thereupon the witness undertook negotiations

with the officers of the United States National Bank
but later found that Mr. Olmstead had already

[551] begun to negotiate with the officers of the

First National Bank. A tentative agreement was

reached which specified a price for deposits and for

the building of the Bank subject to an appraisal,

and the question then considered was the amount of

assets which could be turned over to the First Na-

tional Bank to offset the deposit liability. There-

upon some of the junior officers were sent to the

First National Bank with a list of principal loans

which were examined and appeared to be satis-

factory.

During these negotiations the indebtedness created

by the McCormick Lumber Company returned

checks was not disclosed, but as the transaction

neared a final agreement witness felt it necessary

to disclose the facts regarding the McCormick
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"float," explaining that the Northwestern would of

course diminish the fixed price to the extent of

the assets required to be applied to offset the

"float."

These negotiations continued until about the last

Sunday in February, 1927, when they were discon-

tinued because of the demand that $2,250,000 would

have to be put up in cash in addition to the assets

of the Bank, and because of the refusal to pay the

agreed percentage on deposits or any except those

which remained after the lapse of one year.

During this period the board of directors of the

Northw^estern National Bank was in almost constant

session ; and when witness reported the last demands

the board concluded that inasmuch as two million to

two and a half million would have to be advanced

in any event, it would be better for the stockholders

of the Bank to put up this money themselves and

continue in business. In view of the rigid examina-

tion which had just been made and which had dis-

closed that the addition of a million and a half

would be ample to permit taking out of the Bank's

assets all criticized paper, the directors concluded

that the addition of two million dollars would be

ample to put the Bank in excellent condition, not-

withstanding the addition to the frozen paper re-

sulting from the McCormick "float." For this

reason it was decided that if two million dollars

could be raised by the stockholders, the Bank should

not sacrifice the earning value of the business by a
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sale but should continue the conduct of the business

of the Bank.

Two methods of procedure were discussed. One

was to organize a new Bank under the laws of the

State with the two million dollars capital and to

purchase the business of the Northwestern Bank,

and the other was to put the money into the present

[552] Bank in the form of an assessment and con-

tinue under the old charter. The latter plan con-

templated an involuntary assessment on the stock-

holders if money could not be secured by voluntary

subscription; and any involuntary assessment to

raise two million dollars would require a finding by

the Comptroller that the capital of the stock had

been impaired to the extent of 100% ; otherwise

the assessment could not legally be enforced.

At the meeting of the directors just referred to,

held late in February, 1927, the directors determined

to secure subscriptions immediately for the two

million dollars required whichever plan might be

finally adopted; and almost the entire two million

dollars was actually subscribed that same night for

use in carrying out whichever of the two plans

might be adopted.

At the conclusion of this Sunday night meeting

the plan which was favored was that of organizing

a new State bank, but when the board reconvened

the next morning, the members having given serious

consideration to the matter, came to the conclusion

that this was not advisable. There was some doubt

of the legal right of the trustees of the Pittock
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Estate to subscribe for stock of a new Bank,

whereas they felt themselves authorized to sub-

scribe for whatever might be necessary to pro-

tect the investment in the existing Bank. It

was felt also that the McCormick "float" of

$800,000 would soon become publicly known and that

the organization of a new State Bank would adver-

tise to the world that there was a crisis in the

affairs of the Bank ; and it was thought that change

from a national bank to a state bank would be con-

sidered a showing of w^eakness. The existing Bank

was a member of the clearing-house and also of the

Federal Keserve Bank and it would take some time

to have the new Bank admitted to these organiza-

tions. There was an indebtedness of about a mil-

lion and a half to the Federal Reserve Bank which

would have to be paid at once if the present institu-

tion were liquidated.

For these and other reasons it seemed to witness

that the better plan was to continue the operations

of the present Bank, arranging for an assessment

of 100%. The witness had confidence that most of

the stockholders would pay their assessment volun-

tarily and some of the stockholders would be willing

to advance enough to pay the assessment of those

who could not pay at once, taking over the stock

of these stockholders but giving them an option

to repurchase within a year providing they could

then pay their assessment.

After full discussion the board of directors

reached the conclusion that the plan for continuing
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[553] the existing Bank and making a 100% as-

sessment should be followed. Approximately one

million dollars in cash was raised immediately and

a writing was entered into under which those sign-

ing agreed to advance another million dollars. The

local Bank Examiner, Mr. Crowley, was then called

in and he outlined the manner of putting through

the assessment.

On that same day and after the money had been

raised, the board was called together, Mr. Olmstead

presented his resignation, and the witness was

elected president in his place.

In order to consummate the plan thus adopted,

the board then requested the federal authorities to

make another examination of the Bank so that the

Comptroller would be in a position to certify that

the capital was impaired to the extent of 100%
and the Bank thus placed in a position to levy an

assessment.

Thereupon an article was published in the morn-

ing "Oregonian" which told of the fact that the

Pittock Estate had acquired a larger share of owner-

ship in the Bank and that this would give the Pit-

tock Estate a greater interest in the conduct of the

affairs of the Bank.

Thereupon an examination was made of the Bank

by Examiner Crowley and Chief Examiner Harris.

These Examiners had considerable difficulty in con-

vincing themselves that the assets were impaired

up to the full 100% but they did complete their

examination and make a report to this effect in
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order to permit the Bank to carry out the plan for

a 100% assessment. Before this was done, how-

ever, a vigorous effort was made to interview the

stockholders so as to persuade them to a voluntary

assessment and thus avoid the necessity for a formal

levy by the Comptroller.

The board of directors appreciated that Mr. 01m-

stead's resignation would cause some withdrawals

of deposits and an effort was made at once to get

into the best possible condition for such withdraw-

als, by calling in notes and getting clear of indebted-

ness to the Federal Reserve Bank. This was ac-

complished by the middle of March so that from

then on there was nothing owing to the Federal

Reserve Bank.

Presently the directors learned that there were

rumors afloat of a defalcation in the Bank and

efforts were made to explain this to people who

had heard about it.

There was only a slight decrease in the deposits

until the last four or five days before the [554]

Bank closed. But there were no withdrawals suffi-

cient to cause any alarm until the last four or five

days. In the latter part of March witness went to

San Francisco in order to discuss with Mr. Fleisch-

hacker the question of the assessment on the stock

held by Mr. J. E. Wheeler and Mr. Olmstead, which

stock was hypothecated with Mr. Fleischhacker's

bank at San Francisco. Witness also planned to go

to Los Angeles to talk with complainant Ballin

about the assessment on his stock.
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While at San Francisco witness also called on

tlie Portland Dollar Lumber Company in the effort

to collect a substantial amount of money owing the

Bank, and also called upon the Southern Pacific

Company and the Standard Oil Company and ob-

tained a promise for an increase in their deposits.

On Friday of the week of this trip witness re-

ceived a telephone call from Vice-President Skinner

of the Bank saying that there were bad rumors

afloat and that the town was being honey-combed

with calls over the telephone about the condition of

the Bank. He advised also that there had been

some noticeable withdrawals although they were not

then alarmed. After further telephone conversa-

tions witness decided on Saturday to give up his

Los Angeles trip and return at once to Portland,

which he did arriving home Monday morning.

There were no indications of trouble until about

10:30 when a crowd began to assemble in the Bank.

Witness thereupon went to the United States Na-

tional Bank and met with officers of that Bank

and at his suggestion prepared a letter to the

president of the Portland clearing-house asking

for an immediate conference.

It was impossible to get this conference arranged

until 3:30 in the afternoon, and by this time the

Bank quarters were badly crowded with people seek-

ing to withdraw their deposits.

The clearing-house after a meeting which con-

tinued until 5:00 o'clock, came to the conclusion

that it could not get behind the Bank.
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The Bank remained open for the payment of

depositors until about 6:00 o'clock in the afternoon

and there were large crowds waiting when the Bank
closed for the day.

At a subsequent meeting on the same evening with

the officers of the First National Bank and the

United States National Bank, an agreement was

made by the terms of which these two Banks

undertook [555] to assume and pay the deposit

liability of the Northwestern National, provided

they could be secured by a transfer of a sufficient

amount of assets, supported by individual guaran-

ties and backed further by the guaranty of the Port-

land clearing-house. This agreement was reported

at once to the board of directors of the Northwestern

National and it was the unanimous opinion that the

agreement would have to be made and the guaran-

ties given whatever sacrifice might be required, in

order that depositors could be paid in full and

without delay.

The offer of the two Banks was conditioned upon

their approval of the sufficiency of the assets of

the Northwestern Bank, to be determined by an

examination made during the night following.

Such an examination was begun by the officers of

these two Banks about 10:30 or 11:00 o'clock that

night and was concluded between 7:00 and 8:00

the next morning. The two Banks required, in

addition to the transfer of the assets, that the one

million dollars which had been advanced by some

of the stockholders several weeks before in anticipa-
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tion of the proposed assessment, should remain in

the assets to be transferred, and that the additional

one million dollars theretofore agreed to be fur-

nished by the stockholders for the purpose of

assessment, should be paid in in cash immediately,

and in addition that a guaranty of two million

dollars be given to be signed by the Pittock Estate

and the directors individually, and that the legal

liability of the stockholders would remain imaf-

fected. It was also stipulated that the Bank would

be required to discontinue business and liquidate.

These conditions were acceded to and agree-

ments and guaranties prepared and executed, and

about 10:00 o'clock in the morning notices were

posted that the deposits of the Northwestern Bank
were unqualifiedly guaranteed by the First Na-

tional Bank, the United States National Bank and

the Portland clearing-house. In addition, state-

ments were made to the assembled crowd be repre-

sentatives of the three Banks, but notwithstanding

these assurances, the run on the Bank continued

that day and for two or three days thereafter.

Excellent results have been obtained from the

subsequent liquidation of the assets of the Bank.

The values thus demonstrated justified the opinion

held by the directors that the Bank with the two

million dollars additional capital advanced after the

McCormick "float" was discovered, was in excel-

lent condition.

"Witness, Edgar H. Sensenich, was an officer

of the Northwestern National Bank from 1912 to
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1923, occupying the position of vice-president at

the time of severing relations in 1923.

"Whenever a borrower established a line of

credit, the handling of the loans to that borrower

usually worked into the hands of some one of the

officers. This was true as to any substantial line

of credit. In this way the Wheeler and Telegram

lines fell to Mr. Olmstead to handle.

"From the time of Mr. Pittock's death in 1919,

and continviing until 1923, the board of directors

each year was getting sharper and sharper in the

handling of loans, urging the officers to be more

active in the collection of the loans which had be-

come slow or bad following the war period. There

is no question that a more vigorous policy was con-

stantly being developed." [556]

PRICE upon cross-examination testified (1054)

among other things that the liquidation had been

in charge of Mark D. Skinner, one of the officers;

that he himself was appointed liquidating agent by

virtue of his position as president but had not

been active in the liquidation but had appointed

Skinner as his deputy. That the first capital stock

of the Bank as of the time witness was attached

to it was $1,000,000, with $250,000.00 Surplus, and

thereafter the stock was increased to $2,000,000.00

and they sold stock at $150.00 per share and $400,-

000.00 went into Surplus and they charged off to

Undivided Profit account certain amounts. That

all of the stockholders did not contribute to the
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$150.00 amount, and that just left those who didn't

subscribe to hold the same certificates they had be-

fore and the others took additional certificates prac-

tically the same, because whoever took the addi-

tional stock took it as they found the stock then,

at $150.00 a share. That what he meant by "war

period" was the time the United States entered the

war, in 1917, until the signing of the Armistice

Xovember 11, 1918, but that there was a great

money inflation following the war as there was

during the war—that in speaking of the war period

which he said affected his Bank was the time we

were in the war, to the signing of the Armistice.

Witness' attention was called to the testimony of

Mr. Sensenich, and that he had testified with re-

spect to the condition of the slow loans and frozen

assets of the Bank during the war period, that the

condition continued the same down to the time

he left the bank in 1923, and he stated that that

was what he meant as the period of deflation, and

that it still continued, according to his views, as

far as the Northwestern National [557—205]

Bank was concerned, for a period of seven years.

That he did not recall any suggestion of change in

management of the Bank prior to 1922, and that

prior to the leaving of the Bank by Mr. Sensenich

in June, 1923, they had had that point under dis-

cussion, as well as many others in relation to what

might be to the best interests of the Bank; that

the first discussion of change in management was

in the fall of 1922, but that was not taken up di-



694 Charles A. Burckhardt et al. vs.

(Testimony of 0. L. Price.)

rectly with the board of directors; that ho dis-

cussed the matter with various members of the

board as to what might possibly be for the best

interest of the Bank, and this was following the

time when some of the loans became slow and they

had to cease paying dividends; that it was finally

concluded that change in management was not

necessary or advisable—that these matters were

discussed with Mr. Charlton, Mr. Metschan and

Mr. Spalding, he was not certain that he had talked

to Spalding, but remembered discussing it with

Charlton and Metschan. That in 1923 it came up

again, but it was finally determined that Olmstead

was the proper man for the place; he didn't recall

having discussed it again until the meeting of June,

1926, the time with the Comptroller at Washing-

ton. That the loans he spoke of as affected by de-

flation were renewed from time to time, but con-

tinued down to the period of deflation and the

executive committee thoroughly discussed these

matters, and that the high peak in loans adequately

secured was about $15,000,000.00. (R., 1060.)

When his attention was called to the published

calls, say commencing in 1922, the witness answered

that it must be remembered that they were at their

lowest at that time, because that was the deflation

period that he spoke of, that the [558—206]

loans he spoke of were always carried in Loans

and Discounts, as the statements were made and

amounted to the same thing he referred to when

he spoke of Notes and Discounts. That all of their
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profits were charged up to take care of losses de-

termined by the Examiner after they ceased to pay

dividends in 1920; that the executive committee

met every Tuesday and discussed loans and renew-

als, then passed their conclusions on to the board,

who passed on them, and they were recorded at

their regular monthly meetings. The witness was

not pleased with the sale of the Menefee and

Standifer and Jones stock to Wheeler because he

thought that that sale interfered with his nego-

tiations to sell the Bank. It did not occur to his

mind as to the fact that there was engendered

opposition between the element of the presidency

of the Bank, and the witness representing the Pit-

tock Estate at that time. (1063.) That he and

Olmstead were always extremely good friends and

as far as he knew that friendship still existed,

but that his eyes had become entirely opened in

the last few months,—were apparently not at that

time (1923) that he had every confidence in all the

officers of the bank; that he never figured at any

time that he had control beyond the Pittock Estate,

the Pittock heirs, handled by himself and Mr.

Piper—that that was the only stock he ever at-

tempted to sell, and didn't want any effort to make

any sort of combination because he didn't think

that was necessary, and he didn't suppose any was

being made against him. That Wheeler had had

very extensive transactions with the bank prior to

1923, and that he knew generally the condition of

affairs, that they were discussed often; that 01m-
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stead had told him where Wheeler got the money

[559—207] to pay for the stock, at the same time

that he told him of the purchase, that Wheeler had

bought the stock and had borrowed the money from

the Anglo bank with which to pay for it, and had

paid the sellers cash. That between the years 1923

and up to the first Otto report in August, 1924,

they were anxious to have the Wheeler obligations

paid although at that time they thought they were

perfectly good, but he never discussed the matter;

that there were none of them that were anxious

to loan Wheeler money in recent years; that the

Wheeler loans were criticised by the Examining

"Committee in 1924, and the Bank didn't want to

lend him any more money, but wanted him to clean

up his obligations, and it was at that time that

Wheeler and his line were considered to be in

charge of Mr. Olmstead, and that he Olmstead had

handled it from the start and was continuously

reporting what success he was having to the board,

and there were criticisms made of the Wheeler

loan in 1925; that most of the conversations they

had were with Olmstead and not with Wheeler, as

to the condition of the Wheeler loans, and they

relied principally upon the reports which they got

from Olmstead each week, although some of the

directors may have talked directly to Mr. Wheeler

—the witness did not recall that he had talked to

Wheeler about it until after February, 1927, and

when he talked to Mcintosh in June, 1926, about

the change in management, he had a copy of the last
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examination, the letter, before him and they asked

just what he meant by that and he said of course

he meant a change in the presidency; the witness

did not recall that he said why, and could not re-

call any conversation with Metschan, or Stewart,

that he had had as to why he recommended the

dismissal of Olmstead, but presumed it to be be-

cause of the unsatisfactory showing that the [560

—208] Bank had made in the last few years. Wit-

ness did not recall whether or not he had communi-

cated to Olmstead what the Comptroller had said

about the change in management, but of course

Olmstead had seen the criticism. That it would

have been somewhat embarrassing to him to have

spoken about it, since it had been decided that it

would not be wise to make a change as Olmstead

was thought to be the person who could more

readily get the subscription of $37.50 per share

out of the stockholders, and to assist in working

out the matter, getting the new corporation worked

out; that they were anxious to have Wheeler pay

up, and the Wheeler line was one of the objects

of criticism as having been carried too long at that

time. That the letter of April 26, 1926, was the

letter to which he referred, and as to what he meant

as written by the Comptroller, and that the witness

hesitated to speak about the matter, and did not

recall any of the directors speaking to Olmstead

about it, as they did not want to discourage him

in putting his full heart in the work in regard to

the corporation. Witness did not remember



698 Charles A. Burchhardt et al. vs.

(Testimony of 0. L. Price.)

whether he wrote a letter or sent a telegram back

to Washington stating that it would be all right

for Mr. Olmstead to go ahead and see the stock-

holders. That they returned by way of the Cana-

dian Pacific and took a little longer, and were

working at all times as soon as they got back,

which was the first part of July or the latter part

of June. That Mr. Stewart came directly home,

and could report what they did at Washington be-

fore they did and then Mr. Olmstead started in to

see the stockholders, witness presumed that was in-

structions, in a way, but stated of course the main

thing, the big thing, was to [561—209] get the

$37.50 from Mr. Wheeler; and that was working

along until the examination in September, and

they went to San Francisco to meet the Comp-

troller on December 20, 1926, at which time they

met Mr. Mcintosh and Mr. Harris, who had with

them the September 21, 1926, report. The witness

did not remember that the question of a change

in management of the Bank was discussed in that

conference; that when they came back from the

December 20th visit, they reported immediately to

the board concerning the $1,500,000.00 to be taken

up. This was the latter part of December, and in

the meantime they had made provision to take care

of the stock; some of the Pittock heirs had agreed

that they would buy from those who did not want

to pay the $37.50, paying them a limited amount,

$120.00 or $125.00 per share, so that they could get

behind those who did not want to put up the $37.50.
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That prior to the first of January, 1927, he did not

recall that anyone had put up any money, but that

one or two had sold their stock and their may have

been some reason that they didn't want to put it

up, was the reason they sold, as he presumed, and

he referred to the Lindner sale but did not know

of anyone else. That on or about the 8th of Febru-

ary, 1927, it was discovered that the $37.50 plan

was impossible and couldn't be worked out on ac-

count of finding the float, and they had to raise

the $1,500,000.00 for the plan, and when they dis-

covered this, ill addition to the $800,000.00 more

in cash, made it impossible; that the whole take-

down was gone as to their program with the Comp-

troller, and it was found that the money required

would be the same as they had originally planned

and what the Wheeler float amounted to. (R.,

1075.) [562—210]

That on the Sunday night or Monday, before

the first of March, 1927, they agreed to get to-

gether and put up $2,000,000.00 because the deal

with the First National Bank was off on that Sun-

day, and the next day Olmstead resigned, and wit-

ness fixed the meeting as in the evening of Febru-

ary 28th, Olmstead resigned March 1st, 1927. And

that the meeting when they discovered the float

and involving the instructions given not to carry

any more Wheeler checks was February 11, 1927.

That Wheeler was present, also Olmstead, at the

February 11 meeting, and Wheeler told the witness

that the amount overdrawn was $554,000.00 and
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Olmstead told him that it was more than that, and

told Wheeler he would have to get the money;

that that was the first time the board, also, had

told Wheeler he would have to get the money, for

the float and there was no previous occasion when

the board had told Wheeler that he would have

to pay up, and the first time Wheeler had ever

appeared before the board, that he knew of. That

witness became manager of the "Oregonian" news-

paper on May 1, 1927, and was on the board of the

Oregonian Publishing Company before that.

(1078.) That he and Olmstead worked together

with the negotiations of the First National Bank and

the United States National, Olmstead with the First

National and the witness with the United States

National, and told each other day by day how they

were succeeding; the directors knew what they

each were to do. That Olmstead 's proposal to the

First National Bank on a 3% basis continued until

the witness told Harry and Elliott Corbett in

Harry's office about the float, and they were to

take the building with the Bank, if that was neces-

sary. That Mr. Pittock had provided in his will

that the stock of the building [563—211] should

not be sold unless the bank stock had previously

been sold, or unless both were sold at the same time

;

but that conditions did not exist in 1927, due to the

fact that it had been eliminated in the previous

building transaction that Mr. Olmstead described

in his testimony, and the Pittock Estate had sold

its stock in the building company to the Bank so
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there was no question that could be set up over

the Pittock Estate matter that the First National

Bank could have said it couldn't take the building;

that that was owned by the Bank at that time.

(1081.)

AT THE REQUEST OF MR. HART IT WAS
HERE STIPULATED THAT THE RECORD
SHOULD SHOW THAT WHEN OLMSTEAD
AND WHEELER WERE INDICTED BY THE
FEDERAL GRAND JURY BECAUSE OF THE
TRANSACTIONS OF THE RECEIPT AND
GIVING IMMEDIATE CREDIT FOR A
LARGE VOLUME OF McCORMICK LUMBER
COMPANY CHECKS, WHICH CHECKS
WERE RETURNED UNPAID, AND THAT
BOTH OF THESE MEN WERE LATER
TRIED AND CONVICTED ON THAT CHARGE
IN THIS DISTRICT. (R., 1082.)

Thereupon PRICE resumed the stand for cross-

examination and further testified that the First

National Bank finally required that in case they

purchased the Northwestern, one of the things to

be done would be to put up $2,250,000.00 in cash,

by the stockholders, against which they might

charge any rejected assets, and that was in addition

to not allowing anything on deposits unless they

were able to hold deposits afterward for a year.

Upon being questioned as to the pool arrangement

affecting other stockholders who would not par-

ticipate in the raising of the $2,000,000.00 and
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what was to be done, the witness read from Clause

5 of the paper [564—212] iDroduced at the trial

in words and figures as follows:

''Deposits to be made in Paragraph 3 hereof shall

be made on demand. The aggregate or so much
thereof as may be necessary shall be used for the

payment of the assessment of stock of stockholders

who shall fail or refuse to pay their assessment as

required by law, and any stock so purchased shall

be held for the account of the person named in

Paragraph 3 hereof in the proportion that the

amount subscribed by each bears to the total sub-

scription of $927,600.00." (1085.)

Witness stating that this only referred to the

stockholders mentioned in Paragraph 3 who had put

up the money, but refers to any stock or shareholder

who shall refuse or fail to pay the assessment ; that

no assessment however, was ever made. That there

was no writing in reference to the pool as to any

other stockholders except those named, and there

was no writing in relation to other stockholders

whereby they became members of that particular

pool, it was just determined afterwards among

themselves that they would be willing to do that as

an inducement to get them to come in on the volun-

tary assessment, as to those signers who were read

into the record when Mr. Skinner was on the stand.

That the only time any suggestion was ever made to

any of the stockholders about a payment of any

amount, was in trying to get Mr. Wheeler's stock

into shape and he didn't want to turn it over under
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the arrangement witness suggested, and witness sug-

gested that if he were not willing to do that, they

might give him a nominal sum, say $10.00 a share

for his stock—that there was no other stockholder to

whom the $10.00 per share offer was made. (1078.)

That two other large depositors of the Bank out-

side of their own group referred to by the witness,

brought to the witness the rumor of the defalcation,

and witness had told them of the fact and what

had been done to provide money for protecting the

depositors. That [565—213] the agreement read

into the record by Mr. Skinner expressed the whole

thing, in writing, and they wouldn't release the

statutory liability of the stockholders, that that

was held in addition to the guaranty, and besides

that they wanted their undertaking to these two

particular Banks for whatever might be found want-

ing after they got through with whatever they were

doing.

That the witness is a lawyer and was admitted

to practice in 1900 ; that the first information he had

of the total amount of the float transaction was dur-

ing the criminal trial. He remembered a figure

involving something like thirteen millions of dollars,

during the period which was in question, but also

recalled that there was a considerable amount of

these transactions that were redeposited, and a

very large amount of returned items, and also some

that were paid. Mr. Morden went with him to the

clearing-house and was there with him all the time

of the first meeting, when he was explaining condi-
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tions and endeavoring to get help. That the rapid

growth of the Bank, the peak of the transactions,

noticeably commenced in 1914 and ran up to 1918 or

possibly 1919. Witness was asked if he recalled

along about May 25, 1926, before he went to

Washington, that the assets objected to ran to an

amount of three million and some odd thousand

dollars, but stated that he did not recall the amount

of assets that were objected to, he knew that in all

the reports there were many items that were criti-

cised, and when his attention was called to the

Harris report of March 5, 1927, wherein Harris

pointed out to him specific losses of $634,500.00,

witness answered that the report would show that,

but he had forgotten, that it was a considerable

amount, but [566—214] that he didn't remem-

ber the amount; that it was very likely, as overdue

paper often amounts to considerable where people

were getting renewals on it. His attention was

then directed to the Harris report and the Wheeler

lines outside the float, as far as estimated losses ran,

$1,496,000.00 and some odd, and he was asked

whether he recalled that amount outside the float of

$800,000.00, and he stated that the total estimated

losses were approximately two million dollars. The

witness was asked if, when Harris got down to the

place where he was computing the Bank's total con-

demned assets or total criticised assets, he took a

total of practically two and a half millions of

money, and he answered "Practically. He was

making—he was preparing for this 100% assess-
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ineiit which we requested." Witness was asked,

''And you recall, don't you at that time, that Harris

showed that Capital, Surplus and Undivided Profits,

applied against what he computed, left the Bank
insolvent by several thousand dollars?" and he an-

swered that Harris had made that provision. He
didn't know anything about Complainant's Exhibit

11 or Exhibit 60. (1095.)

Upon redirect examination of this witness, he

stated that at the time of the Harris examination of

March 5th there had already been put up a million

dollars and another million had been pledged, by

him and the stockholders and directors acting with

him, before the examination of March 5, 1927;

that it was the purpose of the Harris examination

of March 5, 1927, to provide for a certificate of im-

pairment of the capital so that they could make an

involuntary assessment. That he presumed the

Bank might have had an opportunity for enforcing

the Wheeler loans, but that they did not think it

advisable [567—215] to go to that extent by

bringing suit. That Olmstead was constantly being

urged to get money from Mr. Wheeler and to get

payment of the notes, and he, Olmstead, was very

active indeed in trying to make collection, and in

doing so, in trying to assist Wheeler in making

his various sales. (R., 1097.)

Upon recross-examination (1098) witness said

he wanted to think that Olmstead 's intention in his

deal with Wheeler was to work out the Bank, as it
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was ''awfully hard for him to believe that Mr. 01m-

stead, in whom he had the greatest confidence, and

one of his best friends, would have any other inten-

tion." The witness recognized the letter sent on

March 18, 1927, to the Comptroller—that it bore

his signature and that of Charlton, Metschan, Stew-

art, Skinner and Collins. That there never was any

involuntary assessment really levied, but it was the

intention to make all preparations for an involun-

tary assessment and they wanted it if they fell down

on obtaining the money on a voluntary assessment,

—that is, if the stockholders did not contribute

enough, then they wanted to be in position to go

ahead and enforce it. That the two million dollars

that was put up prior to Harris' report of March

5th, 1927, involved the item on the March 2, 1927,

entry of $926,600.00; that the book entry was

$7,500.00 over and was part of the two million that

had been arranged for, and that included the first

million. That the witness believe that the paper

having regard to the other million was signed on the

2d of March, 1927, the date of the entries, but was

not certain of the date. [568—216]

TESTIMONY OF CHARLES H. STEWART,
FOR DEFENDANTS.

CHARLES H. STEWART testified that he was

one of the vice-presidents of the Northwestern Na-

tional Bank and had been such vice-president since

January, 1921, up to the time of its discontinuance
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in the banking business. That he had been with the

Federal Reserve Bank in San Francisco, and form-

erly was a state bank examiner, and that he had

worked in contact with a great many banks and

was a man of wide experience, and had a full knowl-

edge and familiarity with the banking business.

That he was "contact officer," with the other officers

and directors, of the Northwestern National Bank,

and participated in the handling of slow or frozen

assets, from 1922 to 1926 that the board of the Bank

was just about as active as a board of directors

who were not active officers of the Bank, could be.

That they met regularly, their meetings were well

attended, and they were in and out of the Bank al-

most constantly. That the executive committee met

practically every week, and went into things very

closely, although it was not a formal type of meet-

ing. That the directors were unusually active, un-

usually energetic, unusually diligent, during the

entire period under consideration, in the perform-

ance of their duties, and gave consideration to the

problems of the Bank went out and investigated

various securities, went and investigated different

pieces of property and made recommendations as to

what should be done about them. That Mr. Met-

schan was particularly active in going down and

looking over the Merchant's National Bank prop-

erty and that the executive committee functioned

on loans in connection with the larger and active

accounts, and passed [569—217] lines of credit

for the guidance of the officers to make loans to
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these particular lines, and the larger lines of credit

were established by this executive committee

That his contact with the Examining Committee was

only in their investigation of loans, because that

was what engaged him in the Bank, but he thought

the Examining Committee met with regularity twice

every year and spent a considerable time in the

Bank, their examination being under the guidance

of the auditor, and clerks furnished by him, and

they went at their work very, very thor-

oughly. That they used to take the loan drawers,

at the time, and take them upstairs in the directors'

room and go through them, and ask for the col-

lateral supporting each loan, and that their exami-

nations lasted over periods of ten days, and they

were very conscientious but that they could not be

expected to take hold of an adding machine and

list thirty thousand accounts in the Bank, that they

were not technical bankers, but these three gentle-

men had been directors in the Bank long enough

and members of the executive committee and exam-

ining committee, that they had a very good idea as

to loans and credits. That he was certain that the

minutes would probably reflect the proceedings as

far as definite action was taken, and that the cor-

porate record reflected all the activities of the

board of directors, but that the discussions lasted

for three or four hours and could not very well

be recorded on two or three pages in a minute-book.

That further than that there were a great many not

full meetings of the board, but a great deal of dis-
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cussion as between the directors and officers that

were not had at any formal meeting. That the

board of directors were very active and very con-

scientious, in his opinion, [570—218] and they

were in the Bank at other times than meeting times.

That there never was a known impairment of the

capital stock, surplus or undivided profits, and he

didn't think there was ever an Examiner's report

except the last March 5th report, 1927, that indi-

cated an impairment. That he thought there was

one letter read into the evidence from the Comp-

troller wherein he suggested something about an

impairment, but his Examiner's report did not show

an impairment and if there had been an impairment

of capital, it would have been incumbent upon the

Comptroller to assess them immediately, and he

never suggested an assessment— that is statutory, he

would not have any option in the matter, if a bank's

capital is impaired the Comptroller must levy an

assessment—and he didn't think that any Exami-

ner's report during the time he was there showed

any losses that were not properly charged off at a

called meeting of the board of directors. That

there never was any suggestion, prior to ^larch 5,

1927, that an assessment might be made. That he

thought there had been more slow loans and losses

in Banks in the United States since 1920 than there

ever was in any one period, and consequently more

Bank failures and assessments and everything else.

That there were two years in the history of the

Northwestern National Bank when it was rated as
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the most rapidly growing bank in the United

States, but he thought the Bank of Italy had sub-

sequently taken the palm from them. Witness

didn't give the figures exactly, but believed that in

1915 the Northwestern had $5,000,000.00 deposit

and that in the two successive years thereafter it

practically doubled. That it ran up to $28,000,-

000.00 deposits in 1920, which of course was a

period of rapid [571—219] growth because com-

modity prices were very, very high and if a man

owned any kind of merchandise the value thereof

doubled, the sale price doubled, and his banking

account increased and the Bank deposits in the

United States as a whole increased very rapidly,

in fact, they inflated during that period. That the

Northwestern Bank grew very rapidly, more rapidly

than was the average growth, and that it was very

flattering at the time, but he thought it was a very

unhealthy growth, because when deflation came and

the recession in deposits started, and that also was

very general, the recession in the Northwestern was

very large, more heavy than was the average reces-

sion of deposits during that period. That in June or

July, 1920, when things began to smash, the North-

western Bank had $19,000,000.00 in loans and

$28,000,000.00 in deposits, and in two years' time

the twenty-eight million deposits shrank to $16,000,-

000.00, the loans necessarily contracted and they

were forced to borrow money from the Federal

Reserve Bank, with the result that unquestionably

the proportions of slow loans in the Bank was
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greater than could normally be expected in a bank

with $16,000,000.00 deposits, because in the rush to

take of the $12,000,000.00 loss in deposits that

occurred in two years' time, collection had to be

forced where it could be forced, and the finest and

best notes that were in the Bank were necessarily

called to pay off these deposits to what they were in

1922. That the Bank found itself a Bank with

proportionate frozen loan account of a Bank of

$28,000,000.00, but with actually only $16,000,000.00

deposits earning capacity, to absorb the losses that

developed in a bank of $28,000,000.00, and that the

condition that confronted them was a very serious

one. [572—220]

That the officers and directors met the situation

with what success that their ability would permit,

that they worked hard at it and that they succeeded.

He didn't think there were many moves made

wherein they made any very grave error, that look-

ing back a serious mistake was made, they knew, in

advancing money to the Dufur Orchards but they

had every reason at the time to believe that it was a

proper move. That they succeeded from that per-

iod in getting back to $20,000,000.00 deposits, and

were making money, not as much as they should

have made because of a large amount of assets which

were not producing income. That Cash Items con-

sisted of checks drawn on an outside or a local Bank

on which money had been advanced, or checks

cashed after the clearings, on other Banks in the

same city, and just as many were cashed on out-
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side places, as inside. That all of those items were

lumped in one or two accounts, either exchanges

for clearing-house, which represented items drawn

on Banks in the city of Portland, which had been

cashed but too late for clearing, and the other was

Cash Items. That the only effect of figuring out

Cash Items against Reserve would be that if they

were given credit for these checks, then they would

be required to keep a greater reserve because the

deposits would have increased by having given

credit for those checks ; so the only effect or reserve

of Cash Items, would be that they would be required

to keep more cash in the Federal Reserve Bank.

That the Item of Cash, or Cash Items, or anything of

that sort, does not enter into the figure of the Fed-

eral Reserve Bank at all, that the amount of the

reserve is gauged by the deposits. [573—221]

That with respect to the loan to Wheeler the

Bank's records show that in 1925 an additional

loan of $150,000.00 was made to him, and that wit-

ness was present at the meeting at which that loan

was authorized; he couldn't remember to what

extent the question of making an additional loan

was discussed by the members of the Committee, but

testified he knew that if Wheeler applied for addi-

tional credit, there would have been considerable

discussion, as he knew there was in this particular

instance and he remembered what the terms were

himself; that Mr. Wheeler offered the Bank what

they thought was a very desirable bunch of collat-

eral, which applied to the new loan as well as all
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other loans direct and contingent that he might have

had in the Bank, and it was thought to be good busi-

ness to advance the additional money and get the

excess of collateral. That that was the exercised

judgment of the members of the board and of him-

self as a director of the Bank, at the time the loan

was made, and he knew that to be so.

"A. Well, in the first place, of course all loans

that were made were reported to the Executive

Committee for their approval or disapproval, sub-

sequent to the time that they were made, but the

Executive Committee, in order that they might have

something to say about the loan before it was made,

on all of our larger accounts and active accounts,

passed lines of credit for the guidance of the officers,

the authorized loan officers, to make loans to these

particular lines up to a certain fixed amount. I

think we went through to the point of establishing

lines of credit even though they had not been asked

for, on the possibility that they might be, and it

would be inconvenient for us to tell them we couldn't

do business until our Executive Committee got to-

gether ; we passed lines down as low as $25,000 to all

customers that we thought there would be the pros-

pect of an application for credit from, so that if

such customer came in, unknown to him he had al-

ready been passed [574—222] on or before he

made his application for loan. And of course the

larger lines of credit were established by the Execu-

tive Committee."
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Witness collaborated the testimony of Price as

to the plan of forming a subsidiary corporation to

take ont from the Bank's assets a million and a half

dollars worth of slow paper, and stated that he was

one of the committee sent to Washington to inter-

view the Comptroller, and later accompanied Mr.

Price to San Francisco, in December 1926, to inter-

view Mr. Harris and the Comptroller. That he

didn't believe there was any delay in putting the

plan suggested by the Comptroller into effect, and

there was no delay except that someone had to inter-

view the stockholders and obtain their consent to

the plan, and the directors felt that they would be in

better position to get that consent to the [575

—

222-a] $37.50 per share plan, if they could say

to them that having done this the bank would be

clean and would then meet the approval of the

Comptroller; that while they did not have the final

consent, Mr. Olmstead interview a great many peo-

ple, but they could not go to the stockholders who

were not particularly cognizant with the affairs

of the Bank, and make this assurance until they

had the definite approval of the Comptroller for

the plan, and they didn't get that before the meet-

ing in San Francisco with the Chief Examiner there,

when the witness and Mr. Price went down there;

that they came back to Portland with that consent

and ready to complete the transaction as rapidly as

possible. They got the Comptroller's consent about

December 20th, and they were given until April

1st, 1927, to complete it, at least a period of months.
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and that Mr. Price's understanding of the matter

was the same as his. That there was nothing

astonishing or alarming about a "float." That a

*'kite" is an unholy float, but that anywhere up

to around $2,500,000, or $3,000,000.00 would be a

normal, proper and unavoidable float in a Bank
the size of the Northwestern; that a kite is a float

which is created for the purpose of getting ci^edit

on a float. Then by question and answer the wit-

ness testified as follows:

"A. Now the conventional type of float is not

carried on as by somebody inside the bank and

somebody outside the bank, but some individual

that circulates checks around two or three banks

and he gets his deposit which is created in one Bank

through a check drawn on another Bank, and then

he floats one into that Bank before the cheek

drawn on it gets thi'ough, and he floats up an avail-

able credit for his use without actually having

anything in it; that is the conventional kite; and

I have testified or referred to this transaction in

our own Bank as a kite, because it accomplished

the same purpose. In other words, a credit

was created through checks that were being floated

that were not ultimately paid, but it differs from

an ordinary kite in that it isn't one individual

doing business in two or [576—223] three Banks,

but it was carried on inside and outside the Bank

. . . it is customary for a depovsitor of a Bank

to get credit on his outside checks; it is the excep-
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tion when he does not. Of course he wouldn't get

credit—the mere fact that he was depositing in a

Bank would not entitle him to credit in a large

amount unless the people to whom the check was

referred believed that everything was all right,

that he was good for it." (R., 1120, 1121.)

Witness admitted that Hoyt told him about July

23d that the Wheeler items were coming back, but

he had no recollection that he told him again, and

was inclined to believe that Hoyt was mistaken in

the fact that he told him of any accumulation when

he (Hoyt) testified that he had told witness on July

23d of a considerable amount of items that had been

returned on the Wheeler account, that it was his

rememberance that Hoyt did tell him and that he

went immediately to Olmstead with it and informed

him. Witness couldn't remember the details of

his conversation except that Olmstead gave him a

very satisfactory explanation of the situation, which

had to do with a bond issue on either the McConnick

Lumber Company or the Trask, he didn't remem-

ber which. That Olmstead explained that the bond

issue had been negotiated, and witness believed that

the money was to have gone to William Wheeler,

and Jack Wheeler had been authorized to draw but

for some reason his draft or checks had gotten there

too soon and were returned; that the money w^as

available, and he had obtained the credit and every-

thing was all right. That the drafts were taken

up at the time, he couldn't say as to the checks, but
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that they were removed from the Bank to his satis-

faction.

By question and answer the witness told in his

own words of his subsequent knowledge as follows

:

[577—224]

"Q. Now it was testified to by Mr. Hoyt that

again in August he called your attention to the fact

'that there was returned checks, and said he gave

you the amount. What is your recollection of that ?

A. I don't believe he testified to that. I think

he said were items in a certain amount, because if

he did testify he gave me the amount I think he

was mistaken, because if he had given me that

amount I think I would remember it. It was an

impressive amount. I think Mr. Hoyt probably

did mention the matter to me some time subse-

quently that checks were back from Wheeler and I

believe I am right in that, because he was doubtful

himself ; because I subsequently talked to Mr. Hoyt,

and he said he was not certain that he had fixed

any amount. My reason for believing he didn't is

that I think I would have remembered it, it was an

impressive amount.

Q. What information did you have during the

period from July or August on, until the early

part of February, with reference to the return of

McCormick checks ?

A. Well, I should say that during that period I

knew of instances of McCormick checks, or Wheeler

checks—I don't know what they were stated to
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me—ha^dng been returned three or four times,

probably from Mr. Bates and Mr. Hoyt, and I had

discussed that matter with Mr. Olmstead. Mind
you, these would be very widely separated times.

He has explained to me that he was drawing against

confirmed credits that were confirmed by wire, and

was some slip up that was taken care of, and ex-

plained it to my satisfaction at first.

Q. And why do you say at first %

A. Because later I became suspicious something

was under cover.

Q. When were your suspicions aroused for the

first time, and what caused them to be so aroused ^

A. Well, in February, early February; and I

—

Q. February, 1927?

A. 1927. And looking backward, if I may di-

gress, I have an idea that that was due to the fact

that Mr. Wheeler was in San Francisco, and that

his man up here didn't function quite as smoothly

as he did. Because very apparently checks in large

amounts began to come into the Bank along at that

time, and I think probably Mr. Bates got alarmed

about it, and came to me, and I asked him if this

had been happening, and he had some considerable

amount of Cash Items. I asked him to go to Mr.

Horstman and get me a list of items not in Cash

Items, but items that were outstanding in that ac-

count. When I got that list I felt something was

wrong.

Q. And did you go to Mr. Price?
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A. I talked first with Mr. Skinner, and we to-

gether talked to Mr. Price. I think Mr. Skinner

had got some kind of an inkling of the same thing.

Q. Yon heard the testimony of Mr. Price as to

what—as to the conversation between you on the

subject?

A. Well, I don't remember the definite conversa-

tion. I "know that I gave Mr. Price to believe that

I felt something was wrong.

Q. Prior to this occasion in early February, Mr.

Stewart, did you at any time have any intimation

of any continued practice of the deposit of Mc-

Cormick checks drawn for inunediate credit, and the

return of these checks unpaid? [578—225]

A. Oh no; I didn't know certainly over a period

of eight months, until right at the end of February

;

I hadn't had my attention called that there was

even a check returned—my attention was called to

it three or four times during the period of eight

months, and that was not a matter of any suspicion

or alarm to me that a man's checks might come

back.

Q. Was there anything occurred at any time dur-

ing this period that created any suspicion in your

mind as to the integrity of any executive officer of

the Bank?

A. I never entertained such a suspicion until

the time that I related, when I got that list, final

list. Before that I didn't know what I suspected,

but I felt uncomfortable.

Q. You have given us an explanation of the ac-
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count called 'Cash Items' in the daily statement,

but I want to ask you to go one step further and

tell us how that account might vary in total amount,

and for what reasons ?

A. The injection into the business right at the

closing time of items too late to collect." (R., 1123-

24-25.)

The witness then continued to testify that his at-

tention was never called at any time during the

Bank Examiners' visits to any irregularity or sus-

picion of irregularity with reference to accepting

checks or Cash Items, and stated that the Bank Ex-

aminer didn't find out about it any more than he

did. That he participated in the discussion of a

state Bank, that he didn't know that he had ad-

vanced reasons for or against the adoption of that

plan at a board meeting, when it was first suggested,

that the directors were in considerable distress at

that time and something had to be done, and this

plan seemed a way out, that it more or less had the

approval of the men who were assembled in the

office that night, but the next day when they came

in, witness was entirely of the notion that it was

'not a feasible plan and he argued it to the Board

that he didn't think they should do it; that Mr.

Price seemed of the same opinion, that he had

arrived at the same conclusion; that their reasons

against it were that they were up against recapitali-

zation of the Bank, it didn't make much difference

[579^ 226] whether they formed a new Bank or

whether they injected new money into the old Bank.
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That they had to furnish capital and take over

assets and assume the liabilities of the old Bank
eliminating assets that would offset capital and

surplus, and the chief thing- to him was that they

were trying to avoid publicity, that they didn't

want people talking about them; that it was the

conclusion of all of them that to switch a Bank
the size of the Northwestern to a state Bank would

have required explanation to 30,000 people, whereas

if they got by with a voluntary assessment nobody

but the stockholders need know, and even if it came

to an involuntary assessment and were forced to

X^ublish notice for the sale of the stock for non-

payment of assessment, the proportion of people

that would read those little advertising notices was

very, very much less than those who would know

of it if the Northwestern switched over to a state

Bank over night. That they were desperately

afraid of rumor, and felt that publicity attached

to the float was something that they couldn't stand,

because they knew they were in distress; that they

were at that time borrowing from the Federal Re-

serve Bank a million and a half dollars and if they

switched to a state Bank they would have lost their

membership in the Federal Reserve Bank—that

they were borrowing on 15 dajs^ time which put

them up against the necessity of paying these va-

rious notes off as they matured, as well as sacri-

ficing the source of further borrowing in case there

should be some reaction to the plan, so they changed
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their notion and decided on the assessment of the

stock, which didn't prove successful, but witness

didn't think then and still didn't think that they

made a mistake. He didn't think any of them

wanted to go [580—227] ahead after the meeting

that night. (1128-29.)

TESTIMONY OF FRANK C. BRAMWELL,
FOR DEFENDANTS (IN REBUTTAL).

In connection with this testimony of the witness

Stewart, FRANK C. BRAMWELL was called in

rebuttal and testified as follows:

"Questions by Mr. BRISTOL.

Mr. BRAMWELL, in 1927, in the month of

February, 1927, what office did you hold in this

state ?

A. Superintendent of Banks.

Q. Would you be the person before whom ordi-

narily application would be made for the organiza-

tion of state institutions and trust companies taking

over national banks or any other institution?

A. Yes, sir.

Q. You may state whether or not, and if so at

what time, you ever had any conference with Charles

A. Stewart, of the Northwestern National Bank?

A. Yes, I had a conference with Mr. Stewart.

Q. Do you recall, as near as you can, for the

Court's advice and information, when it was, and

tell him what took place ?
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A. I am not prepared to state the exact date,

but it was just prior to the time the Northwestern

National Bank was having difficulties.

Q. Do you recall whether it was before Olmstead

—we have it here in evidence that Olmstead went

out as president March 1st, and Mr. Price went

in as president, I think, on that date. Now was

it before or after that?

A. My recollection is that it was very shortly

after Mr. Olmstead resigned, practically at the same

time, I think.

Q. What took place, please?

A. Between Mr. Stewart and myself?

Q. Yes.

A. He got me on the telephone one morning, at

my residence, and asked me if I would drive by

his place and bring him over to town. I told him

that 1 would. When he got in my car he told me
that they were endeavoring to untangle the affairs

of the Northwestern National Bank; that in dis-

cussing the matter they had practically decided

to convert the national Bank into a state Bank, and

asked me if I would be agreeable to this program,

and if I was, that they would like to obtain a charter

for the new Bank, without any delay. I asked

Mr. Stewart just what the program was, and he

said that the intention was to convert to a state

Bank, an institution under the name of the North-

western Bank, with a stock of approxunately

$2,200,000. I think was $2,198,000. He had a slip

in his hand, and showed me just what the figure
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was. I recall that they were approxunately $2,200,-

000, and that this amount had been subscribed by

the directors and stockholders, which would con-

stitute the capital of the new Bank,^and that the

state Bank would take over the deposit liabilities

and all of the assets of the Northwestern National

Bank, as an offset to that amount ; that would leave

the state Bank with two million capital, and about

$200,000 surplus. He asked me if I would expedite

the matter and issue a charter immediately upon

application. I told [581—228] Mr. Stewart that

I rather hesitated to issue a charter unless he had

a proper amount of assets in the Northwestern Na-

tional and have a reasonably intelligent view as

to what we were doing. Mr. Stewart said that he

would show me that if a conversion should be

made on that basis that the new state Bank would

be in a satisfactory condition. I told Mr. Stewart

that I rather hesitated to proceed on that theory,

although I presumed that he knew what he was

talking about, from the fact that he had been a

Bank Examiner, and had also been manager of a

Federal Reserve Bank, and had had banking ex-

perience; but even in view of that situation, that

I would not care to act until I knew more about it.

He said that he could guarantee to me that if this

program should be followed, that the affairs of the

state Bank would be satisfactory although there

might be a few items that we would object to, and

that they could be taken care of within a very

short time from the opening of the Bank. I told
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Mr. Stewart that I wonld not give him a definite

answer until I discussed the matter with Mr.

Hickok, my assistant. I went down to the office

and discussed the matter with Mr. Hickok, and

we conckided and I so notified Mr. Stewart, that

we would not issue a charter until we first had

opportunity to examine the assets of the North-

w^estern National Bank.

Q. That conversation you are quite sure occurred

in the morning of the day that Mr. Stewart sug-

gested it?

A. Well, the conversation took place while we

were driving from Mr. Stewart's residence over in

town; we parked in front of the Northwestern Na-

tional Bank for a few minutes, and talked there.

Q. But it was in the morning of the day, what-

ever day it was?

A. Yes ; and the question of converting to a state

Bank had been discussed the previous evening with

the directors of the Northwestern National Bank,

and Mr. Stewart, so he informed me, had been re-

quested to discuss the matter with me along the

lines I have just briefly indicated." (R., 1238, 39,

40, 41.)
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TESTIMONY OF CHARLES H. STEWART,
FOR DEFENDANTS (RECALLED).

CHARLES H. STEWART continued to testify

on direct examination, that the directors were just

groping for some way out, that they were almost

constantly in session, with innumerable meetings

night and day, and he didn't think any one of them

knew a single thing about the float or kite until they

were called down into the basement of the Bank to

the directors' room and Mr. Price talked to them

about it, and that was on the 12th or 13th of Febru-

ary, 1927. That Price's testimony about it was in

accordance with his view of the matter. [582—229]

That he remembered that at the meeting before

he went with Mr. Price and Mr. Skinner back over

to the clearing-house, they were urging that the

Bank had to meet any terms that were presented

to us; that it didn't make any difference how diffi-

cult they were, they couldn't allow the Northwestern

National Bank to suspend payment; and that the

witness felt that chiefly for the reason that he was

charged in that Bank with handling the accounts of

what they called the country banks, meaning banks

out of Portland, and in other parts of Oregon,

Washington and Idaho, of which there were from

125 to 150, which carried practically their entire

reserve with the Northwestern Bank, and if the

Northwestern had suspended, they would have had

to suspend, and the effect would have been that the

Bank would have gone through a liquidation in the
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hands of a receiver, and he would have been con-

fronted by the demands of depositors for early

settlement, and the receiver would no doubt have

sacrificed the Bank's assets and failed to realize

on them as completely as the Bank had and would

realize on them ; and it was the witness ' firm belief,

when giving his testimony, that it would not be

necessary after liquidation to assess the stockholders

of the Bank and that the money that the directors

had advanced would be returned; and he was very

certain that there would be no stockholders assess-

ment. That the report made by Mr. Harris and his

deputies in March, 1927, after examination made at

request of Bank in order that in case the Bank

failed to put over the voluntary assessment, it could

fall back on an involuntary assessment, and it must

have a certificate of impairment from the Comp-

troller before they could levy such involuntary as-

sessment, and funds were provided and waiting to

put in when the machinery was put through; that

Mr. Harris wanted to co-operate with them, was try-

ing to help, but [583—230] he, Harris, had con-

siderable argument with his conscience before he

consented to furnish them with a certificate; that

he frankly told witness that he couldn't make such

a certificate, that the Bank was not solvent, but

finally proceeded along those lines and said, "Well,

the emergency demands it, and I will do it." That

he was averse to including in the losses or bad

loans assets which did not exist, but finally did it

because the Bank insisted, and if they were going
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to be subjected to the possible publicity and em-

barrassment of an involuntary assessment of the

Bank, they wanted to do a good job of it while doing

it. (R., 1134.)

Upon cross-examination, witness STEWART tes-

tified that he couldn't answer whether a certificate

of involuntary assessment had been issued or not,

that he had never seen it he could swear to that,

and that he didn't know whether there was such cer-

tificate in existence or not. That he knew ofiicially

what Harris did, it wasn't hearsay; that Harris

had no more right to issue a certificate of involvm-

tary assessment than the witness did; that the

terms imposed by the clearing-house are in the con-

tract, the ultimate terms, in writing; he knew that

the examination was completed and the Comptroller

said he would issue the permit, but that the clearing-

house never got to any terms at all ; all witness knew

was the ultimate result was the direct action of the

First National Bank and the United States National

Bank, but the clearing-house guaranteed them

against loss. He couldn't answer as to whether the

clearing-house meeting were informed of what he

characterized as the "float," but that Mr. Price and

Mr. Morden went there in the morning and Skinner

and the witness went in the evening, with Mr.

[584—231] Price, and when he was asked about the

facts affecting the condition of the Bank which were

disclosed to the clearing-house, in the discussion

he had, he responded:
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"Oh, I can't answer that; I don't remember; I

don't remember. Of course you will understand

that Mr. Mills and Mr. Ainsworth and their im-

mediate associates in their banks, knew of this float,

and I have no doubt that they had apprised the

other members of the clearing-house of that condi-

tion, although I don't remember that it was dis-

cussed that night. ..." (R., 1137).

The attention of witness was particularly called

to the examination by Otto, by Wylde and by

Harris, and he was asked if he knew whether these

matters were ever discussed by them with Olmstead,

affecting the affairs of the Bank which witness said

were in Olmstead 's charge, and he stated that he

heard him at the close of every examination go over

in the presence of the board and in Mr. Olm-

stead 's presence as a member of the board, practi-

cally all the matters that he had already criticised.

That the Wheeler lines were unquestionably dis-

cussed in the presence of all of the examiners. That

he had Bates go over and get the Cash Items of a

large amount, when his suspicion ivere aroused early

in February, and that he got the last list of Cash

Items from Bates about the 7th or 8th of February,

because it was two or three days just prior to the

meeting of the 11th. He couldn't remember what

took place in the meeting with Wheeler, but Price

presented the proposition; couldn't remember what

Wheeler said, but thought he was asked for the

specific amount of his overdrafts, and Wheeler gave

an incorrect one, but witness couldn't remember
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exactly, that Wheeler talked freely, and was told

he would have to get the money forthwith to pay

up his loans, and witness had reason to believe that

Wheeler was often asked to do this. That from

1921, the time he went with the Bank, on down to

[585—232] the time when he was in the Comp-

troller's office, he didn't think he ever heard of any

suggested change in the management of the Bank;

that the Comptroller wrote them a letter prior to

his trip to Washington in 1926 and he thought

rather suggested a change, was not specific, the

witness amended, but that he was quite specific in

Washington, giving as his reason that he felt that

the Bank had not made the progress they should

have in cleaning up the slow stuff that they had,

and believed they should have a new president.

That the entire blame or criticism for the slowness

was laid to Mr. Olmstead.

'Q'. Did you ever know of any previous demand

having been made on Wheeler to pay up ?

A. You mean to pay up his loans ?

Q. Yes.

A. Why, I have reason to believe that he was

often asked to do it. He was never formally sued.

Q. No, no, but you know what I mean ; who would

do it?

A. Mr. Olmstead would have done it, and I am
very certain that he did, because it was generally

understand among our directors that it was desir-

able that Mr. Wheeler reduce his lines there in the
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Bank; and I am very certain that Mr. Olmstead

conveyed that to him many times.

Q. Now, one question going back. Did you go

into this element of practice that Mr. Hart was

interrogating you about? In case a customer re-

ceived credit on a check on and out of town bank,

if the person to whom the check came for approval

believed it to be ultimately payable, it would be the

bank's practice to pass it for credit, would it not?

A. Yes ; not the teller, however.

Q. No, no; did you ever hear during the time

that you were there, from 1921 I think you said, of

any suggested change in the management?

A. No, I don't think I ever did until I was in

the Comptroller's office.

Q. What did the Comptroller say about it ? That

is, Mcintosh, when you were in Washington in 1926.

A. I should amend that ; he wrote us a letter prior

to that, and I rather think suggested a change. He
was not specific. He was quite specific in Wash-

ington, in discussing a change in the management.

Q. Did he give his reasons?

A. He felt that we had not made the progress

we should have made in cleaning up this slow

stutf that we had, and believed that we should have

a new president. [586—233]

Q. Well, in other words the entire blame for the

slowness, or criticism, or whatever you call it, was

entirely laid to Mr. Olmstead?

A. Well, he chose to hang it on him; I don't think

fairly; I would not want to suggest that Mr. 01m-
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stead did more than share the blame in the apparent

slowness in the collection of these assets, because I

think it was an almost impossible task; the Comp-

troller was perhaps impatient with him, and he

rather insisted that he was to blame. I don't be-

lieve that either Mr. Price or I felt that it was en-

tirely a proper criticism." (R., 1142, 1143.)

That the calls that were made and published by

the Bank in the newspaper, "The Oregonian," were

not in response to the Comptroller's demands, and

were the same thing as sent to the Comptroller, they

were supposed to be exact copies. That the reason

why there were peculiar conditions in Portland that

affected this Bank were described by the witness

as follows

:

"A. . . . We had had three Banks in Portland

for a generation or two, and here came a new Bank

which offered opportunity for anybody that had

been affronted, or for any imaginary or other reason

didn't like the other banks, he had a chance to move

in on the new one. They had never had that op-

portunity before, and there was a considerable

growth. I might say further that in the establish-

ing of a new bank like that, that we are not apt to

get the best accounts from the other banks ; that the

grade of accounts that were naturally attracted to

the Northwestern were not exactly the best; it

couldn't be otherwise. A man who is entirely good

is usually entirely satisfied." (R., 1144.)

This witness had studied law, had been with the

Federal Reserve Bank for several years, and had an
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intimate familiarity -svith the National Banking Act

and with the Federal Reserve Act; he testified that

the reason which most affected him personally in

not wanting to change to a state bank, was the

publicit}', he believed, but that was only a guess

—

that the large [587—233-a] amount they had lay-

ing with the Federal Reserve Bank, if it had been

picked up on short notice, would have caused them

embarrassment.

TESTIMONY OF MARK SKINNER, FOR DE-
FENDANTS (RECALLED).

MARK SKINNER was recalled for the defend-

ants, and testified that he became vice-president of

the Northwestern National Bank in January, 1921,

and a director in January, 1922, and continued to

hold those offices until the closing of the Bank.

That he had extensive experience as vice-president

of the First National Bank in banking in vSt. Paul,

^linnesota, and elsewhere. He explained the action

of the executive committee of the Bank of October

9, 1924, in the absence of Olmstead, and stated that

he had been informed by one of the clerks that

checks had been returned which Wheeler had de-

posited with the Bank and which had been sent east,

being drawn on eastern Banks, and been returned

unpaid. That Wheeler came down and explained

that there would probably be more of the checks

back and explained it, and furthermore, he would

need some additional funds and applied for a
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loan of $350,000.00. It finally resulted in the Bank
lending him $250,000.00, $100,000.00 of which was

to be used for the McCormick Lumber Company,

$100,000.00 for the Telegram Publishing Company
and $50,000.00 for the Wheeler Timber Company.

That Wheeler took care of this loan, or the larger

part of it in 60 days, and some of the board mem-
bers had objected to extending him the credit and

assented only because of the necessity of the situa-

tion. That he was present at a later time when

Wheeler applied for an additional loan of $150,-

000.00, which was authorized and actually made,

after lengthy discussion. That the application w^as

presented by Mr. Olmstead, and after due discussion

it was voted upon. [588—234]

That about the middle of the summer during the

year 1926 witness recalled Mr. Bates spoke to him

on two or three occasions about checks of the Mc-

Cormick Lumber Company coming back unpaid,

but he did not at any time have any information

from Mr. Bates or anyone else to indicate that

there was a continued practice of acceptance by

the Bank of checks for immediate credit followed

by return of those checks dishonored; that witness

had asked Bates if the matter was being taken care

of and if they were being reported to Olmstead, and

was told that they were, but witness had no talk,

himself, with Olmstead, and his first knowledge that

there was a "possibility" of such continued practice

was when his attention was called by June Jones,

vice-president of the Bank in the first week of Feb-
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ruary, 1927, to the fact that while he, Jones, had

been in the collection department he had seen some

large items there, and said that he wanted witness

to investigate for himself. He discussed the matter

with Mr. Stewart over at Stewart's desk, and Stew-

art had just received a list of a large number of

Wheeler items which had been returned in transit;

they decided the matter must have immediate con-

sideration, so they took it up with Mr. Price as

chairman of the board, who in turn took it up with

Olmstead. (R., 115J:.) When Bates had talked

to him, he said the items were coming in and were

being referred to Olmstead, and that they were

being taken care of. Witness said he agreed with

the testunony of Price about all the transactions

in February and March, 1927, and all transactions

up to the end of March. That he was present on all

occasions, and adopted the testimony of Price and

Stewart at the trial. [589—235]

On cross-examination (R., 1155.) this witness tes-

tified that he did not recall telling any of the

other officers and directors what he had learned

except when he spoke to Price about the situation.

That he didn't know whether Wheeler had taken

the checks up or not, on the prior loan, that he told

Olmstead and let it go at that, he couldn't remember

what Olmstead had said; that he showed Olmstead

the minutes of the meeting of October 9, 1924, held

while he was away, but that there was no discussion

as to how the checks were to be handled. That all
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of the Wheeler guaranties were held in the note de-

partment of the Bank, and anybody who wanted to

look at them, to see what was back of the line, they

would make inquiry of the note department, and

would be able to get the guaranties if they were

there. He didn't remember when they first com-

menced to get guarantees from Wheeler, or in con-

nection with the Wheeler line, and did not remem-

ber whether or not they had guaranties of Wheeler

in the Bank before the meeting of 1924, that they

had memoranda at various places in the Bank cover-

ing guarantees when given, and if a guaranty was

requested it would be discussed at the board meet-

ings and put in the minutes ; that they had informal

meetings about such things, and if guaranties were

taken it didn't affect the fact whether or not it

was recorded in the minutes; that witness and the

directors knew that they had Wheeler's guaranty

on all of these transactions, or his endorsement, that

they had either or both and it was common knowl-

edge that they had. (R., 1166.) Witness stated

that he never had any occasion to talk to Olmstead

about the Wheeler checks. That he had been in

court all the time since the case started and heard

all the testimony, and nearly every [590—236]

junior officer in the Bank had been called, and they

all stated that they knew about the matter in a

general way but that nothing had ever been elic-

ited to call his attention to anything irregular or

out of the way, that his duties were largely con-

fined to loans and matters of that character, policy
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of the Bank. He explained the action of the board

at the meeting of October 9, 1924, as having been

taken ujd by himself when Olmstead was out of

town, but stated that there weren't any other times

when Olmstead was away that he could recall, that

his recollection was sound and true about that.

That he did not mention what he had learned from

Bates to Olmstead, but stated that the Wheeler

lines were in constant discussion with him, as well

as every officer and director in the Bank. That

he did not know that the McCormick Lumber Com-

pany account was in the Bank at the time, or had

])een reopened. That witness bought the Morden

stock in August, 1922, August 23d, and paid |125.00

a share for it. That he was secretary of the meet-

ing of the executive committee on May 31, 1924,

at which there was a discussion of notes and loans,

and it was discovered that there was an excess loan

to George H. Kelly, one of the members of the

board, which had been made the previous week,

and that it was immediately corrected; that dur-

ing this same period, March 10, 1925, a large loan

had been made to Charles K. Spaulding Lumber

Company, the same Spaulding who was a director

and defendant, and that witness was on the com-

mittee at that time. That a line of credit was also

extended to Oregon Pulp & Paper Company in

large amount, ^nd that Mr. Spaulding, director-

defendant, was one of the stockholders of that com-

pany. That on October 10, 1925, there was another

large loan made to director Spaulding. [591—237]



738 Charles A. Burckhardt et al, vs.

(Testimony of Mark Skinner.)

That the loan limit of the Bank from 1922 on was

$240,000.00 to any one person, and that was what

Spaulding got in March, 1925, and Oregon Pulp &

Paper Company got $150,000.00 and again on

October 20, 1925, the C. K. Spaulding loan was

$158,000.00 ; that all of these loans were paid. Wit-

ness was shown Complainant's Exhibit 60 and

stated that it bore his signature. He did not re-

member the date, couldn't recall the date, couldn't

remember the date, couldn't recall any conversation

with Olmstead about it. (R., 1168.)

TESTIMONY OF E. S. COLLINS, FOR DE-

FENDANTS.

E. S. COLLINS testified that he became a direc-

tor of the bank in 1923, that was his recollection;

was a lumber and timber man, also actively engaged

in manufacturing and was affiliated with a number

of different concerns. Went on the board of the

United States National Bank in January, 1928

(R., 1169). That as a new member of the board of

the Northwestern National Bank, he did the best

he could to learn the duties of his office and see

how things were going, and found soon that things

were going as well as he could have suggested him-

self, about all there was for him to do was to follow

the crowd and go the way they went; that before

he went on the board he thought they were inclined

to be too sanguine and too careless, but when he
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came on the board lie found them to be very con-

servative indeed, and very active. That he at-

tended a number of the executive meetings, to

inform himself of the affairs of the Bank, but

never was on the Examining Committee; that the

board was doing things so well that there was noth-

ing for him to criticize. That he went to the Bank

frequently and talked matters over with Olmstead,

and talked very freely about the Bank's difficulties

as he showed them to witness, [592—238] and

they tried to devise ways and means to better the

condition of the Bank. He saw the other directors

who were not on the Examining Committee or Ex-

ecutive Committee and who are co-defendants in the

case, in the board meetings, and they seemed to be

fulfilling their functions very fully indeed, just as

well as he was himself ; couldn 't say what the other

men were doing but witness was trying to find out

what was going on and trying to function properly

and see if he could add anything to what the others

were saying and doing, but found that he could not

in most cases. That he exercised his judgment in

matters with which the board was dealing during

the period from 1923 on, and the other directors

exercised their own judgment, or did the best they

could. That he had known J. E. Wheeler and his

family since he was a small boy, and was better ac-

quainted with his timber holdings than any other

member of the board; that he had personally in-

vestigated the Redwood region in California, and

was fairly well informed as to the values and class
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of investment that Wheeler was interested in. That

he conferred with Olmstead, and they exchanged

notes as to what they both knew and thought about

the Wheeler property, and what might be done as

to thawing out some of Wheeler's excessive loans

and things of that kind; witness gave especial at-

tention to that. That Olmstead had told him, or

Olmstead believed or it was commonly accepted,

he had forgotten which of the three, that Wheeler

had a net worth of four million dollars, but witness

was satisfied he was not worth that much, although

he thought Wheeler was worth more more money

than he owed the Bank or anybody else, and sup-

posed his account was perfectly secure, although

slow and he knew it had been criticised, but [593

—

239] witness wanted to see him pay it—not that

he was afraid of the security however. He dis-

cussed the sale of the "Telegram" with Olmstead

number of times. That witness did not want Mr.

Wheeler to be compelled to give an option for the

sale of the "Telegram," as he thought the Wheeler

family would help him out of his difficulties; that

witness had been very anxious to have Wheeler sell

some of his property and security and pay out, but

that he wanted him to sell something else than the

"Telegram." That witness took the matter of pay-

ing up with Wheeler a number of times, and always

advised Wheeler to sell something, timber, lands, or

some of his security and get on easy street. That

it was never brought to a vote at any board meet-

ing whereby witness was called upon to express
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himself definitely and finally on the subject of forc-

ing Wheeler to sell the "Telegram," and so far as

he knew, no actual sale of timber was ever inter-

fered with by anything witness said or did. That

the first knowledge he had of the McCormick float

was early in February, 1927, at a meeting so called

at which Mr. Olmstead confessed to the matter

and explained it to them; that prior to that time

Mr. Wheeler had his implicit confidence. That wit-

ness had full confidence in every board member, and

didn't question anything which was put before him

by the Examining Conunittee or the Executive Com-

mittee, that he didn't question them being facts.

(R., 1176.)

On cross-examination of this witness, he testified

that he first became a stockholder in the United

States National Bank of Portland, Oregon, in the

spring of 1923. The stock he acquired in the North-

western National Bank was more than the stock

which he had in the United States National. Most

of his stock was bought [594—240] in the year

1923, and that he had paid $140.00 per share then

for his Northwestern stock, he thought he paid

$137.50 for some of it and afterward bought some

of the stock for less than that, but the close price

was around $140,00, that his recollection was definite

that in 1923 was from $137.50 to $140.00. That wit-

ness' talks with Olmstead were irregular but fre-

quent, he was very busy with his own affairs, and

at times it xDrobably might have been as long as a
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month when he would not be in the Bank to talk

with Olmstead specially. He did not recall that

he ever had any talk with him about the rejection

of the Wheeler lines by the board in 1924, and did

not know what the board did at its meeting of Oc-

tober 9, 1924. Witness had disagreed with Olm-

stead as to the worth of the Wheeler holdings, and

informed Olmstead of what he thought he (Wheeler)

was worth; that he had considered Wheeler's tim-

ber holdings worth from one-half to three-fourths

of what Olmstead thought they were—that if Olm-

stead placed the value at four, witness would place

it at two or three. That his knowledge of

Wheeler's holdings were gained before he ever went

on the board; that he thought Wheeler's property

was worth a great deal more than his debts, and

he thought his family would help him out; that if

he had been handling Wheeler's affairs, he would

have handled them in a different way than what

Wheeler did; that Wheeler's method of doing busi-

ness with the Bank were well known, when he spoke

to Ohnstead, and that witness covered the whole

field, as far as he could, of what Wheeler ought to

do and what the Bank ought to do, and what

Wheeler could do, when he talked to Olmstead.

That one of witness' suggestions to Olmstead was

that he, Olmstead, should use his influence to get

Wheeler to offer Ms timber for sale [595—241]

at a lower price; that Wheeler's prices were too

high, and were out of consonance with the market

at that time and too high to get ready sales. Wit-
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ness used bis best endeavor witb Wbeeler to per-

suade bim to dispose of some of bis holdings so as

to pay bis debts, but did not know wbetber tbe

board knew tbese tbings or not, because be didn't

talk witb tbe board so mucb as be did witb 01m-

stead. Tbat Olmstead was a very dominating man,

a man of great force, very great activity, a man
wbo wanted to do tbings bimself,, and wbo under-

stood bow tbings sbould be done, and men of tbat

type usually go abead and do or don't do tbem,

and to cbange tbem requires considerable effort,

and sometimes a figbt, and witness thougbt tbe

board was inclined to let Olmstead go abead and do

tbings, wben be was doing tbem right, without any

interference. Witness thought it was right for

them to do that. That he usually approached

Wheeler with the argument that he should get a

lower price for bis stuff and get out of debt. Wit-

ness said be could not answer in what way the

board could have expected Olmstead to get

Wheeler to sell his timber, if tbat was what witness

wanted bim to do, for a less price than Wheeler

wanted to take for it, and couldn't remember

whether Olmstead bad ever told bim in bis talks that

he could or would collect Wheeler's loans. Witness

was quite sure that Olmstead told tbe board that

if Wheeler didn't pay up he would call his loans,

but couldn't remember whether it was voted on,

or what action was taken, and did not know what

the board wanted witb respect to taking extreme

measures with Wheeler. That he talked with one
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or two of the members of the board about it, and

they rather weakly expressed the same sentiments

as himself, but he wasn't sure whether they really

[596—242] meant it or not. That the ones he

spoke to about it were Mr. Metschan, and probably

to Mr. Spaulding as he talked to Spaulding a great

deal about the affairs of the board, but he wasn't

sure of Mr. Spaulding, and he was not at all sure

that Mr. Metschan expressed himself as favoring

the things he (witness) did; he could not recall what

was said by either of them, but that what witness

said was that Wheeler ought to be required to sell

some or all of his timber but that he should not be

forced to sell the "Telegram" first; that witness

wanted him to be forced to sell something else be-

sides the "Telegram," if force was to be used.

Witness said he would rather not answer the ques-

tion as to why it was that he didn't want Wheeler

to sell the "Telegram" if there was an opportunity

to do so—that he talked it over with Metschan, was

not quite sure he had talked it over with Spaulding,

not sure of talking of it to anyone else. That the

conclusions of the three of them as to whether or

not the "Telegram" should be sold were noncommit-

tal—there was no agreement; witness was sure how

he felt, but wasn't sure how they felt, and did not

remember what idea they had expressed, either of

them, at any meeting, as to Olmstead forcing the

sale of the "Telegram"; he did not remember at all.
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On redirect examination this witness knew that

Mr. Wheeler in 1926 and the early part of 1927

was endeavoring to complete a sale of the redwood

timber in California; he couldn't express an opinion

as to whether or not the attempts were based on

a price which should have moved the opinion, but

thought the difficulty at that time was that he was

asking too high a price, that he believed a sale could

be made at a fair price, he [597—243] wasn't

sure that he knew what he was talking about, that

was only his opinion. That witness never missed any

of the full board meetings of the Bank. He put up

100% of his stock on March 1st, 1927, and again

the night of March 29, 1927, and besides that signed

a $2,000,000.00 guaranty fund, and that he knew

what he was signing, too, and during those occa-

sions used his best judgment of what he thought

was for the good of the Bank. (R., 1189-90.)

On recross-examination (1190) witness testified

that he was present at the meeting when the State

Bank organization was discussed, before Olmstead

resigned, and he was also at the meeting that night,

and that most of them that participated, when they

separated that night thought that was the best

possible way out ; that when they next met, however,

Mr. Price came in and stated that he didn't think

it advisable to go ahead with it, and then they all

thought and felt the same way Mr. Price did, after

thinking it over more closely. That IMr. Olmstead

was a factor in the discussion, that he was still
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president of the Bank when that discussion took

place,—witness was sure of that,—and that 01m-

stead wanted to go through with the plan, he seemed

to, at least that was his attitude. That about a year

before the Bank closed, witness went to see Mr.

Ainsworth and mentioned the matter and talked

with him about it, and Ainsworth told him that the

United States National Bank was not interested in

buying the Northwestern, that they didn't want to

see the Northwestern bought out, didn't want to

see them quit business and discontinue, that Port-

land needed the Northwestern and they wanted it

to remain—that they were not in the market to buy

it. That to the best of witness' [598—244] recol-

lection that was some time in the winter or spring

of 1926; that that talk was had by witness person-

ally, and no other Bank official was present ; he was

not sure he had communicated that afterward to

anybody else of his fellow directors or officers. Wit-

ness didn't know anything in a similar way about

a previously suggested sale to the First National

Bank, he didn't know the First National crowd well

enough to talk with them confidentially. That when

witness got on the board in 1923 he heard of a sug-

gestion as to change in the management of the

Bank, that he was opposed to a thing of that kind,

for although he didn't consider Olmstead a perfect

president of the Bank, he didn't know where they

could get anybody any better nor as good. Witness

couldn't place the time nor the date, as to when he
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first heard the suggestion of change in management.

(R., 1194.)

Thereupon it was stipulated for the defense that

Exhibit 1 might be received in evidence, with a

tabulation of directors' meetings from January 13,

1920, the date of Metschan's election, together with

the meetings of the Executive Committee from the

time of the election to the time the Bank closed,

showing the board meetings at which he was pres-

ent and those from which he was absent. The total

showing of directors ' meetings at which he was pres-

ent was 95 out of 108, and out of 378 meetings of

the Executive Committee he was present at 326.

With regard to Mr. Spaulding, out of 62 directors'

meetings he was present at 60, and out of 224

Executive Committee meetings he was present at

216. These were segregated as to years. [599

—

245]

TESTIMONY OF PHIL METSCHAN, FOR
DEFENDANTS.

PHIL METSCHAN was next called for the de-

fense, and testified as to his connection with the

Imperial Hotel as president and active manager;

that he became a stockholder of the Northwestern

National Bank in 1918 and a member of the board

of directors in January, 1920; that he was elected

to the Executive Committee soon after that, and be-

came acquainted with the fact that the Bank had

certain slow and undesirable paper, but that he
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thought practically all of the items which have been

mentioned in the bill of complaint in this case, were

going accounts at the Bank at that time, but that

trouble commenced to develop at the Bank in 1921,

and the situation became known to the board of

directors of the Bank through the inability of their

borrowers to meet their indebtedness when it be-

came due. The board went to work to improve that

condition, and adopted a very conservative policy,

watched everything very carefully and acquainted

themselves with collateral security and statements,

and with the people involved in the various con-

cerns, and that there was a consciousness on the

part of the board as to the seriousness of these con-

ditions and the importance of them as far as the

Bank was concerned, but that the members of the

Executive Committee and the directors too, took a

great interest in the affairs of the Bank and gave

in the opinion of the witness, their best efforts all

the way through. That witness interested himself

in the affairs of the Bank as much as his time per-

mitted, and endeavored to familiarize himself with

the properties which it had acquired, and estab-

lished a contact with the individuals personally who

were indebted to the Bank, and visited various of

the properties which were in question. [600—246]

That witness was very much encouraged at the

development of the Bank, and believed they were

building a great institution ; he had every confidence

in the world of the ultimate results, and never enter-

tained any concern about the condition of the Bank
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that might have been created by suspicion of any

of its officers; that he had no misgivings as to any

of the habits or ability or integrity of any of the

officers. That the first feeling of that sort that

arose was early in February, 1927, when witness

was advised of the existence of a float when Mr.

Price or Mr. Skinner told him, upon inquiry as to

how they were progressing with the work or organ-

izing a company to take out the frozen assets that

things were not so good, that there had been devel-

opments which gave them some concern. That on

the 11th of February he attended a board meeting

at which Wheeler and Olmstead were present, and

both made admission of the float. Thereupon wit-

ness was asked the following questions and made

the following answers:

''Q. And this conversation with either Mr.

Skinner or Mr. Price, as the case may be, was

either the day before that, or two days before ?

A. A day or so. I don^t want to be positive.

Q. Up to that time you were not suspicious of any

officer in the Bank? A. Entirely so.

Q. And had you discovered the existence in any

way of this practice, or this method of handling

checks, which created the float? A. I had not.

Q. Mr. Burckhardt, the plaintiff in one of these

cases, when he was on the stand had something to

say about conversations that he had had at different

times with you. You and Mr. Burckhardt have

been acquaintances, or perhaps friends, over a

period of years, haven't you? .
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A. Close friends for many years.

Q. And for a considerable period of time were

both interested as stockholders in the Bank?

A. We were.

Q. What is the fact as to whether you have re-

peatedly conversed about the affairs of the Bank

with Mr. Burckhardt?

A. Up to the time of the suspension I spoke to

him quite frequently. [601—247]

Q. And have you ever deceived Mr. Burckhardt

in the conversations you have had with him, about

your belief in the condition and position of the

Bank? A. No.

Q. I asked you to make a search for correspond-

ence that you might have had with him, after he

was on the stand, and certain correspondence was

introduced in evidence. Did you do that?

A. I did.

Q. And what is the fact as to whether you could

find any letters, copy of letters you had written to

him, or letters he had written to you?

A. I couldn't find any letters in my files, either

originals or copies, but about a year or so ago I

cleaned my personal files, and all correspondence

that was unimportant I destroyed, and I might

have destroyed the correspondence with Mr. Burck-

hardt.

Q. If there was an answer to the letter which Mr.

Burckhardt wrote to you—by answer I mean writ-

ten answer—and I want to refer, Mr. Bristol, to

letter which you introduced in evidence, to which
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there was no answer introduced in evidence. You
remember you introduced two, one of which was

answered, and one of which was not. If there was

an answer to the former you have no recollection of

it? A. I have no recollection, no, sir.

Q. But you have a recollection of correspondence

with Mr. Burckhardt?

A. Correspondence, yes, and conversation, too.

Q. And among such convei^ations did you have

one with him in which he sought your advice as to

the sale of his stock?

A. As near as I can recall it, it was either late

in 1926, or early in 1927. He discussed with me

the advisability of selling his stock at a price, I

believe, of $120.00.

Q. What advice did you give him?

A. I told Mr. Burckhardt we were organizing this

company to take out frozen assets, and that in my
oi)inion his stock would be paying dividends in a

very few months, and would be worth much more.

The Bank was making money, and was in the best

shape it had ever been.

Q. Was that your belief at that time?

A. That was my belief at that time.

Q. And by your statement that the bank was in

the best shape that it had ever been in, what period

of time were you referring to?

A. Since the deflation, since the troubles have de-

veloped.

Q. These suspension of dividends which arose,

after these bad loans began to develop?
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A. Yes, sir.

Q. Did you and Mr. Burckhardt discuss at that

time this proposed new corporation which involved

the voluntary assessment of $37;50 a share?

A. I informed him of the proposed plan.

Qv And was any reason asked for by Mr. Burck-

hardt as to the necessity of the stockholders paying

in $37.50 a share?

A. I explained to him that there were a number

of assets that were frozen, and we would be slow

in realizing- on, and in my opinion they would be

worth all we carried them on our books for, in some

cases [602—248] more; on many of these cases

such as the Michellvi Ranch paying a net income,

and others would soon be paid, and we were going

to put these items into this company, and felt that

ultimately they too would pay out.

Q. And was there of these items, like the Dufur

Orchards, as to which losses were anticipated?

A. Yes, I mentioned those things.

Q. Didn't you also have a conversation with Mr.

Burckhardt about agreements among the stockhold-

ers, or proposed agreements restricting the sale of

their stock? I call your attention to Complain-

ants' Exhibits 60 and 11. I think you are familiar

with the purport of them through your attendance

at the trial here. Did you ever have any conversa-

tion with Mr. Burckhardt about the subject matter

of these agreements? A. Yes, sir.

Q. Where did that conversation take place?
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A. In my office.

Q. Do you recall approximately the time when

it took place? I don't mean the time of day, but

the year.

A. I don't remember the year, but I first heard

of this agreement when Mr. Olmstead invited me

to sign it.

Q. Was that before or after your conversation

with Mr. Burckhardt? A. Before.

Q. What was any conversation between you and

Mr. Olmstead in regard to that?

A. He just suggested that I sign this. He was

getting up this agreement among the stockholders

not to sell their stock for a year.

Q. And after that conversation with Mr. Olm-

stead you talked the matter over with Mr. Burck-

hardt?

A. The next morning, I believe, Mr. Burckhardt

called at my office and asked my opinion as to the

advisability of signing such an agreement. Said he

had been asked to enter it. I told him that I too

had been invited in, but I refused, as I remember

our conversation. He said, 'What would you do in

my place'; and I advised him not to sign it. Well,

he says, 'I have already signed it.' I think I told

him then it didn't make much difference, because I

didn't believe many of the stockholders would sign

it anyway.

Q. Not only with respect to these two particular

agreements which you did not sign, what is the fact

as to whether at any time during your ownership
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of the stock in the Northwestern National Bank,

you ever entered into any agreement with anybody

wath respect to restricting your right to sell, or the

conditions under which you would sell?

A. I never made any agreement with anyone

with reference to my stock.

Q. And if any combination of stockholders in

that bank existed looking towards limiting the

right to sell stock, you were not a party to it?

A. I never knew of any combination looking for

control; as I understood this agreement—I have

not read it—it was an agreement not to sell their

stock. I never entered into any agreement of any

sort." (R., 1200, 01, 02, 03, 04, 05.)

Witness remembered the testimony in the case as

to conversation that took place at the Imperial Ho-

tel between Wheeler, Spaulding and himself rela-

tive to the [603—249] sale of the "Telegram";

that Olmstead wanted Wheeler to sell the "Tele-

gram"; Wheeler came and wanted to know what

witness and Spaulding thought, and Spaulding told

him that he wanted him to sell something to reducf

his indebtedness, that they didn't care whether it

was the "Telegram" or the timber, but the Bank

felt that he should get busy and get rid of some of

his assets and reduce his indebtedness at the Bank

That a day or two later Olmstead brought the mat-

ter up at a meeting at the Bank, and assured the

board that they prevented him from getting an op-

tion from Wheeler in order that he might sell the

"Telegram." and not standing back of him. That
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was witness' first intimation that Ohnstead had any

idea of forcing Wheeler—thought that was also the

board's first information. Witness told Olmstead

that he would never find him (witness) objecting

to anything that he wanted to do to collect from

Wheeler that was reasonable and sound and busi-

nesslike. That Spaulding and witness were not ad-

vised of Olmstead 's plans by Wheeler or by Olm-

stead. Witness was familiar with the attempts of

the Bank to sell out to the First National Bank
and the United States National Bank, and knew of

negotiations with both institutions, and that the

negotiations were undertaken with the consent and

authority of the board, who all realized the serious-

ness of the situation and were making every effort

they could to conserve the company's depositors

first, and the stockholders. That he participated in

the deliberation that took place after it was deter-

mined that no sale could be effected to the two

banks, and that the board gave serious considera-

tion to all possible plans that were offered as afford-

ing possibilities of meeting the situation which ex-

isted. [604—250] That witness still felt confident

that every member of the board was devoting prac-

tically his entire thought to the problems of the

Bank during that distressing period; that witness

was one of the signers to the two-million dollar

guaranty that the other directors and stockholders

signed, and knew what he was signing. (R., 1208.)
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On cross-examination this witness testified that

they had of changing the name of the Bank and

organizing a new national bank, with a different

name, and this came up during that period, but he

did not recall who suggested it, it was after the

failure of the negotiation with the two other banks

and after they stopped, and the negotiations he re-

ferred to were before Olmstead went out as presi-

dent, before February 28th. Witness fixed the

place of the discussion as to the consideration of a

new national bank as in Mr. Price's office in the

"Oregonian" building; that they finally concluded

that the best thing to do was to guarantee the Bank

against loss by the deposit of money, which they

had already arranged for, and guarantee the bal-

ance when required, and that was the iiinal plan that

they adopted. That besides the plan of a new na-

tional bank with a new name there were no other

plans such as the witness could recall except the

state bank, which had been testified to at the trial,

also the $37.50 assessment of 1926—that outside of

that there were no other plans that he could recall,

he could have remembered about them if there had

been, as he was practically sleeping at the Bank at

that time. That when Wheeler came to see him

and Spaulding about the sale of the "Telegram,"

Wheeler told him that Olmstead wanted him to sell

the "Telegram" and give an option on it, and he

never had heard before the trial when Mr. Olm-

stead [605—251] so testified, that Olmstead had

told him he would call his loans if he didn't sell the
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"Telegram." When witness was asked to tell how

well he knew Wheeler and of his affairs in connec-

tion with Bank, he testified as foUows:

"A. I found the Wheeler line in the Bank when

I went on the board. Up to that time I had very

slight acquaintance with Mr. Wheeler. I informed

myself on the Wheeler lines as best I could, famil-

iarized myself to a certain extent with his holdings,

in fact have been in some of his timber. I formed

the conclusion that Wheeler was a very wealthy

man, and never believed that the Bank would lose

anything on the Wheeler lines. The Wheeler lines,

as the record will show, consisted of several ac-

counts; they were not all J. E. Wheeler; was the

'Telegram,' the Wheeler Estate, the Wheeler tim-

ber, and L. R. Wheeler; and I never had any ques-

tion about their ultimately being paid. The board

was constantly endeavoring to get reductions on the

Wheeler lines. There was the McCormick Lumber

Company account in there also when I went in the

Bank, but it secured a liquidation of the McCor-

mick Lumber Company account, and after the Mc-

Cormick line was paid the account was closed. Im-

mediately thereafter the board, or the president,

acted to continue this w^ork to liquidate other

Wheeler accounts. We were endeavoring particu-

larly to get the J. E. Wheeler notes out of the

Bank; we felt that the Wheeler Estate and the

Wheeler Timber Company could be—that is my
own belief —could be allowed to run until we had

liquidated these more urgent accounts. As far as
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the 'Telegram' was concerned, I always felt it was

a good account, a going concern, and entitled to a

line, although I wanted to see that paid also.'^

(B., 1211.)

That witness did not consider the Wheeler lines

desirable accounts because there were no balances.

That Wheeler was not a satisfactory customer be-

cause he carried no compensating balances, and wit-

ness was constantly on the alert watching every op-

portunity to see that his accounts were removed

from the Bank. That witness disbelieved in Wheeler

—in his financial management, didn't believe he

knew how to manage his affairs and wanted to see

him pay, that he was involved in so many companies

with minority holdings that it was a difficult matter

to secure liquidation, and they had to nurse him

along, and witness considered him undesirable—an

undesirable account but thought Wheeler was abso-

lutely solvent. [606—252]

That witness told Wheeler, after the discovery

of the float in 1924 that he felt that he (Wheeler)

had deceived them, and witness would not vote for

him to secure any further credit. When witness

was reminded of his testimony in the criminal trial,

at which he testified that he had told Wheeler when

the first float had been discovered that he (Wheeler)

would never get a dollar from the Bank as long as

witness stayed on the board, he replied that he had

just testified to that. That witness was asked if

he recalled his testimony in the criminal trial con-

cerning the same situation, and answered:
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*'A. Well, I can't say I was expecting it to go

through, because our experience with Wheeler had

been so unsatisfactory that they—Wheeler was in

Los Angeles or San Francisco in January, pretty

nearly all of January trying to close a deal on the

redwood timber.

Q. He was away? He expected to get $800,-

000.00 by that deal and you all expected that deal to

go through, didn't you?

A. I was hoping it would.

Q. Well, you all expected it to?

A. Well, I can't say I was expecting it to go

through, because our experience with Wheeler had

been so unsatisfactory that the}^ had to show me,

when they had any deal with me.

Q. You wouldn't believe it until you had the

money? You didn't believe anything Wheeler

said? A. Not very much.

Q. You asked him to dinner the other day, didn't

you? A. No.

Q. Here in the courtroom?

A. No, I said 'You better go to dinner.' I didn't

ask him to dinner.

Q. You talked with Wheeler a good many times

during the summer of 1922, didn't you?

A. With reference to the affairs of the Bank?

Q. Yes.

A. I can only recall once or twice that I ever

talked with Wheeler with reference to the Bank.

He called on the Bank on one or two occasions when



760 Charles A. Burckhardt et al. vs.

(Testimony of Phil Metschan.)

we were in session, and I met him occasionally

around the Bank.

Q. You believed in him as long as he was pub-

lishing the ' Telegram, ' didn 't you ?

A. I told Wheeler at the time of the float—I said

I didn't altogether believe in Wheeler. I said I

began to disbelieve in Wheeler at the time I intro-

duced that resolution—(evidently referring, I think,

to October 9, 1924)—I told him then myself that

I had no confidence in him because he deceived

us." (K., 1213, 1214.) [607—2153]

Witness said he recalled that testimony, and that

he hadn't changed his mind since, regarding the

float, but that he regarded Wheeler's account as

perfectly safe, if that was what was trying to be

found out. The witness then by question and an-

swer testified as follows

:

"Q. No, I am not. I am asking you individually,

as a director, at the time you received your expe-

rience with Wheeler, what you knew and ascer-

tained, whether you didn 't express yourself as here-

tofore, that you didn't believe in Wheeler?

Mr. HAMPSON.—He didn't say that. He said

not very much.

Q. What I have read to you?

A. I believed Wheeler's statements as far as his

resources were concerned, because we had evidence

that he had these properties, and I believed they

would be worth practically what he thought they

were, what he said they were; but I was not in

favor of advancing him any more money.
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Mr. HAMP80N.—Do you mean 1924?

A. 1924.

Q. You made another loan after that, didn't you,

in 1925? A. Well, the Bank did, yes.

Mr. LOGAN.—That was the loan they got in-

creased security on?

Mr. BRISTOL.—Yes, a lot of collateral. They

said they wanted to cover another loan, and all that.

I remember all that, and I guess everybody else

does.

Q. There is no dispute about this letter you

wrote Burckhardt, that was introduced in evidence,

is there? A. No.

Q. I think you nuist have misspoke yourself when

I asked the question; when Mr. Hampson first

asked you whether your hotel business didn't oc-

cupy you to the exclusion of everything else, you

didn't mean that, you meant it the other way

around, that you gave more attention to the Bank

than you did to the hotel business, didn't you?

A. I did for the last year or two.

Mr. HAMPSON.—That is exactly what I asked,

but I think it probably true Mr. Metschan did give

more attention to the Bank than he did to the hotel

]:)usiness.

Q. Yes ; and you were on the Examining Commit-

tee during these occasions, 1926, 1927 and 1925, and

back there for some years? A. I was." (1215,

1216.) [608—254]
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TESTIMONY OF CHARLES K. SPAULDING,
FOR DEFENDANTS.

CHARLES K. SPAULDING another of the de-

fendants, was called to the stand and testified that

his business was Lumberman and that he was con-

nected with Spaulding Logging Company; that he

became a director of the Northwestern National

Bank on August 31, 1922, and a member of the ex-

ecutive committee in January, 1923, later on in the

year 1923 becoming a member of the Examining

Committee. That he attended most of the meet-

ings of the directors and executive committee

—

that he had no prior personal knowledge of the af-

fairs or condition of the Bank; became a stock-

holder in 1920 or 1921. That upon becoming a di-

rector, the matter of liquidation of the frozen loans

or assets of the Bank came up before the directors

meeting and the executive committee and were

given attention; that the various executive officers

brought before the board the data with respect to

the condition of these loans and securities, and saw

them from the Examiner's reports; that the man-

ner and means of handling the situation was dis-

cussed at every meeting more or less, and that wit-

ness tried to give the situation his best judgment and

consideration, he thought they all gave their un-

divided attention to work out the various problems,

and that witness used his own judgment in taking

action on the matters that came before the board.

That at times, his judgment differed from that of
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other members of the board and some of the officers,

that that happened quite often. That the first

knowledge or information or suspicion he had of the

existence of the Wheeler float was some time in the

forepart of February, 1927, from O. L. Price, and

that was two or three days before Olmstead and

Wheeler appeared at the board meeting; that pre-

vious to that [609—255] time he had had no rea-

son or information which would lead him to be sus-

picious of the honesty and integrity of Olmstead,

that he had full confidence in his probity and honor.

That when he acted and made the examination of

the Bank, together with other members of the Ex-

amining Committee during the years 1925 and 1926,

they did not find any unpaid or dishonored Wheeler

or McCoiTuick items in Cash Items, and that they

checked the particular items against the list or to-

tal of Cash Items so as to ascertain that they were

all there. That they discussed the various loans

and securities, and took them up with the note man,

who usually attended the meetings when they went

over that line and showed them the securities etc.,

and explained everything they asked for.

Thereupon the words of the Examining Commit-

tee's report were read to the witness and he was

asked if he did the things it set forth in the state-

ment and said the cormnittee did, and they had

assistance from the employees in the Bank. That

he had heard the testimony of Olmstead about an

option from Wheeler for the sale of the "Tele-

gram," in the latter part of 1925 or early in 1926,



764 Charles A. Burckkardt et al. vs.

(Testimony of Charles K. Spaulding.)

and also heard Mr. Metschan's testimony as to the

conversation that took place between himself, wit-

ness and Mr. Wheeler, and that that testimony was

just about his understanding of their position, up

in his apartment at the time of the meeting at the

Imperial Hotel. That witness had no knowledge

that Olmstead had told Wheeler that he would call

his loans if he didn't pay up, or sue him. That no

junior or other officer or other employee of the

Bank ever called his attention to the fact that there

v/ere unpaid Wheeler items in the Bank, at the

time he was making an examination or at any time.

[610—256]

Upon cross-examination, when asked if he in-

formed Olmstead or anybody as to when an ex-

amination of the Bank was to be made, witness said

that they notified the president or Mr. Skinner;

he didn't remember how many times he had in-

formed Skinner, in 1926, or whether he told Olm-

stead at that time. When asked if Olmstead

domineered him, whatever he did on the board, he

testified he didn't know that he did any more than

he did the others, that if it wasn't out of line they

usually followed the president's instructions. Wit-

ness had never observed any subserviency on the

part of any director as to what Olmstead wanted

done, ''not particularly," and did not remember

of any on any occasion, about any matter. That

any acts that they did they were left free to consult

their own discretion and judgment about it as they



The Northwestern National Bank et at. 765

(Testimony of Charles K. Spaulding.)

saw fit, without any instructions from Olmstead,

that they tried to; and that is what witness said

they did.

That he was on the committee when the question

of the Wheeler float came up in 1924, and his recol-

lection was that Wheeler was away at the time,

but he had had no discussion with Olmstead about

Wheeler's line after that, that he could remember,

alone,—that they had talked at the meetings. He
could not recall any particular instructions given by

him to Olmstead about what he should do concern-

ing Wheeler, by the board or anybody else, after the

October 9, 1924, meeting, no more than what that

resolution applied to that was put on the minute-

book at the time they made the overdraft in October,

1924. He did not recall any other time. That when

the Examining Committee made its examination,

every facility was placed before it to ascertain the

affairs and condition of the Bank, that the Bank had

and knew about. [611—257]

Thereupon Mr. HART made the following state-

ment: "We have concluded that there is no neces-

sity of putting on the stand any other directors.

Their testimony would only be cumulative, and

therefore the defendants now rest." (R., 1225.)
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TESTIMONY OF PHILIP HORSTMAN, FOR
COMPLAINANTS (RECALLED IN RE-

BUTTAL).

PHILIP HORSTMAN was called in rebuttal

by the complainants, and testified that he occupied

the position of Transit manager with the North-

western National Bank ; that he started in 1923 and

had been with them four years; that the transit

department sent out all Cash Items drawn on points

outside of Portland, to be specific, to banks in Titus-

ville, Brookville, Tionesta, and Crawford Trust

Company and such like, in Pennsylvania; that the

records were kept with respect to such transac-

tions in the transit department, and they would put

down a list of all the items, when they were sent

out, and when they came back they made a record

of whatever might have been returned and sent

them down to the collection department, with what

was called "trades," witness would list the total

items on the face of these trades and keep one and

the other was sent to the collection department along

with the items themselves. That he would have

the item in his department, a charge against the col-

lection department of what was returned, and they

would have the same thing there to offset their

items; in other words, the items that they carried

as Cash would be represented by checks the transit

department returned to them; so in such transac-

tions there were two things: first, a record of the
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checks that went out and second, a record of the

checks that came back.

That witness first learned that checks of Wheeler

or any of his allied institutions coming back, [612

—258] about the spring of 1926, and that he in-

formed Olmstead and Bates, and later, possibly

about the middle of the year, he noticed that it

got larger and followed the same procedure, calling

the matter to the attention of Mr. Olmstead and Mr.

Bates. That Fraley and the members of his de-

partment checked the records right as they found

them, and got the same information he had, as they

checked the various activities of the institution.

That witness made up the first list of Wheeler's

overdrafts in the summer of 1926, couldn't fix the

exact date, but testified that he furnished such lists

frequently from time to time; did not remember

how many he furnished in the first part of the year,

but in the latter part say from July and August on,

he would furnish perhaps one a week. That the

Wheeler checks were all handled as regular transit

items.

United States of America,

State and District of Oregon,

And, now, at this time after due service of no-

tice to all other parties and compliance by appel-

lant with equity rules 75, et seq., this statement is

hereby considered true, complete, and properly pre-

pared and is hereby allowed, settled and approved

as all the evidence in said cause upon appeal and
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shall be together with exhibits received at the trial

certified and transmitted by the Clerk of this court

to the Appellate Court at San Fraincisco, Cali-

fornia, as that part of the record on said appeal.

Given and done in open court this 13th day of

May, 1929.

R. S. BEAN,
District Judge.

Filed May 13, 1929. [613—259]

AND AFTERWARDS, to wit, on the 10th day of

October, 1928, there was duly filed in said court,

a petition for appeal with order thereon al-

lowing appeal, in words and figures as follows,

to wit: [308]

[Title of Court and Cause—Causes Nos. E.-8936,

E.-8939.]

PETITION FOR APPEAL AND ORDER AL-

LOWING SAME.

Filed October 10th, 1928.

To the Honorable ROBERT SHARP BEAN, One

of the Junior Judges of the Above-entitled

Court, Presiding Therein

:

The above-named complainants in the above-en-

titled causes conceiving themselves aggrieved by

[309] the order and decree made and entered

by the above-named court in the above-entitled

causes on the 11th day of July, 1928, wherein and

whereby among other things it was and is OR-
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DERED, ADJUDGED and DECREED that com-

plainants failed to establish the allegations of their

bills of complaint and that said bills were without

equity and that they were not entitled to relief as

to any of the defendants and the bills of complaint

and causes of suit be dismissed; said causes being

tried together upon the part of both complain-

ants, do hereby respectively appeal to the United

States Circuit Court of Appeals, for the Ninth

Judicial Circuit, from said order and decree of

July 11, 1928, for the reasons set forth in the ac-

companying assignment of errors which is filed

herewith; and they pray that this their petition

for their said respective appeals be allowed and that

transcript of record in said causes with the pro-

ceedings and papers upon which said order was

made, duly authenticated, be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco.

Dated this 10th day of October, 1928.

WILLIAM C. BRISTOL.
WILLIAM C. BRISTOL,

Attorney and Solicitor for Complainants.

ORDER ALLOWING SAID APPEAL.

The foregoing petition for apx3eal is hereby

granted and allowed, and the amount of the [310]

bond on said appeal is fixed at $500.00, to be

approved by this Court.
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Done in open court this lOth day of October, 1928.

JOHN H. McNARY.
JOHN H. McNARY,

District Judge and One of the Judges of Said

United States District Court, Presiding Therein.

Filed October 10, 1928. [311]

AND AFTERWARDS, to wit, on the 10th day of

October, 1928, there was duly filed in said court,

an assignment of errors, in words and figures

as follows, to wit: [312]

[Title of Court and Cause—Causes Nos. E.-8936,

E.-8939.]

ASSIGNMENT OF ERRORS ACCOMPANY-
ING PETITION FOR APPEAL.

Filed October 10th, 1928.

Come now complainants and file the following

assignments of errors upon which they and each of

them will rely upon said appeal from the decree

made by this Honorable Court on the 11th day of

July, 1928, [313] in the above-entitled causes,

that is to say, the said District Court for the Dis-

trict of Oregon, in and for the Ninth Judicial Cir-

cuit, In Equity, which entered the decree of dis-

missal of complainants bills in said cause erred as

follows

:

First. In deciding and holding that the com-

plainants failed to establish the allegations of their

bills of complaint.
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Second. In holding and deciding that the bills

of complaint are without equity.

Third. In holding and deciding that the com-

plainants are not entitled to any relief against the

defendants, and in holding and deciding that the

bills of complaint and causes of suit as to said de-

fendants should be and was dismissed, and in al-

lowing defendants costs in that particular.

Fourth. In failing to hold, in confoimity to the

evidence and proof in said causes and upon the

theory of complainants bills, that the defendants

were liable to the complainants as trustees.

Fifth. In failing and refusing to consider the

evidence produced by the complainants in support

[314] of their said bills showing and tending to

show that the defendants had mismanaged and not

conducted the property, business and assets of

The Northwestern National Bank in the interest

of the stockholders of said Bank.

Sixth. In failing and refusing to apply the

evidence, uncontradicted and not refuted by other

evidence, that large amounts were withdrawn from

the Bank under facts and circumstances disclosed by

the evidence, which it w^as the duty of the directors

to prevent; and the Court erred in holding and

deciding that they had no reason or suspicion to

know that such transactions were being handled in

the Bank until February, 1927, the evidence being

entirely to the contrary.

Seventh. That the Court erred in not holding

and deciding that the critical condition in which

it found said Bank actually did get was not due
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to the mismanagement of said directors under the

evidence.

Eighth. In failing and refusing to decide in ac-

cordance with the evidence that the transactions

indulged in by the directors, as the evidence showed,

subjected the stockholders not only to contingent

liability as such but also to an additional liabilty

to the undertaking Banks without the consent of

said stockholders. [315]

Ninth. In holding and deciding, contrary to the

submitted theory of both complainants, that di-

rectors are trustees of the stockholders and charged

with an absolute duty of performance of their trust,

that if their judgment and discretion results in

disaster through their acts nevertheless they are

not liable for the resulting injury, and in decreeing

and deciding that the complainants had no relief

Avhatever.

WHEREFORE the said complainants pray that

the judgment and decree and order of said District

Court be reversed and that such direction be given

that full force and efficiency may inure to the com-

plainants by reason of the allegations of their said

bills for all the stockholders of said Bank.

WILLIAM C. BRISTOL.
WILLIAM C. BRISTOL,

Attorney and Solicitor for Petitioners on Said

Appeal.

Filed October 10, 1928. [316]
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AND AFTERWARDS, to wit, on the 10th day of

October, 1928, there was duly filed in said court,

a bond on appeal, in words and figures as fol-

lows, to wit: [317]

[Title of Court and Cause—Causes Nos. E.-8936,

E.-8939.]

BOND ON APPEAL.
Filed October 10th, 1928.

United States of America,

State and District of Oregon,—ss.

KNOW ALL MEN BY THESE PRESENTS
that we, Charles A. Burckhardt and Fred A. Ballin,

complainants [318] as above set forth in said

respective causes, as principals, and the American

Surety Company of New York, as surety, are held

and firmly bound to and unto the defendants re-

si)ondents above named in the full and just sum of

500/00, to be paid thereunto, or to their attor-

neys, successors, rei)resentatives, administrators or

assigns, to which payment well and truly to be made

we bind ourselves and our heirs, executors, adminis-

trators, successors and assigns, jointly and sev-

erally but firmly by these presents.

SEALED with our seals and dated this 10th day

of October, 1928, at Portland, Oregon.

WHEREAS lately at a session of the District

Court of the United States in and for the Ninth

Judicial Circuit, in causes E.-8936 and E.-8939,

being suits heard together and pending in said
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court as above entitled, a decree was rendered July

11, 1928, dismissing the bills of complaint and de-

creeing and adjudging for the defendants, and the

complainants having obtained from said Court an

order allowing an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to re-

verse said decree in the aforesaid suits and a cita-

tion directed to the aforesaid defendants issued or

about to be issued requiring and admonishing them

each to be and appear at the United States Circuit

Court of Appeals, for the Ninth Circuit, to be

holden at San Francisco on a day certain. [319]

Now the condition of the above obligation is such

that if the said Charles A. Burckhardt and Fred

A. Ballin shall prosecute their said appeals to effect

and shall answer all damages and costs that may be

awarded against them if they fail to make their

plea good, then the abov.e obligation to be void,

otherwise to remain in full force, virtue and effect.

CHARLES A. BURCKHARDT.
By W. C. BRISTOL,

His Attorney and Solicitor,

FRED A. BALLIN,
By W. C. BRISTOL,

His Attorney and Solicitor,

(As Principals.)

AMERICAN SURETY COMPANY OP
NEW YORK.

[Seal of the American Surety Company.]

By W. J. LYONS,
Resident Vice-President.
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Attest. M. RITCHEY,
Resident Asst.-Secretary.

(As Surety.) [320]

ORDER ON BOND.

This bond being presented to me, the undersigned

District Judge presiding at said trial, for approval

of the sufficiency of the surety, and it being con-

sidered that The American Surety Company of

New York is a surety company authorized in this

District to and does give bonds in such causes, the

said bond is hereby approved in accordance with the

amount heretofore affixed by this Court this 10th

day of October, 1928.

JOHN H. McNARY.
JOHN H. McNARY,

District Judge.

Filed October 10, 1928. [321]

AND AFTERWARDS, to wit, on the 26th day of

March, 1929, there was duly filed in said court,

a praecipe for transcript, in words and figures

as follows, to wit : [322]

[Title of Court and Cause—Causes Nos. E.-8936,

E.-8939.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To G. H. MARSH, Clerk of the Above-entitled

Court, Postoffice Building, Portland, Oregon.

You will please make up the transcript on appeal
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in the above causes including therein the following

papers, copies of which in each instance I furnish

you numbered 1 onward consecutively as per the

items below.

(1) Burckhardt complaint #E.-8936, copy of

which is herewith furnished you.

(2) Motion of Chauncey McCormick with affi-

davit attached (the cover part need not be

included. [323]

(3) Order signed by Judge Bean, December 27,

1927, on the McCormick motion, copy of

which, excluding cover, furnished here-

with.

(4) Answer of defendant Phil Metschan.

(5) Answer of defendant Charles K. Spaulding.

(6) Answer of defendants,—Bank, Charlton,

Collins, McCormick, McDougall, Pittock.

Skinner, Stewart, Price and Twohy.

(7) Answer of Emery Olmstead.

(8) Answer of Charles A. Morden.

(9) Complaint in cause #8939 as filed by Ballin.

(10) Decree of July 11, 1928, signed by Judge

Bean.

(11) Petition for appeal and the allowance of the

same.

(12) Bond on appeal.

(13) Citation.

(14) Statement of the evidence, to be settled, ap-

proved and allowed in accordance with Rule

75, the original of which statement is now

herewith lodged with you and a copy of
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which has been served upon counsel for the

defendant respondents.

(15) Along with this I am appending a notice of

the filing and to note a hearing ten days

hence for the allowance of statement, ser-

vice of which has been duly made.

(16) A copy of this praecipe as served upon coun-

sel and as attached to said statement.

Very respectfully yours,

W. C. BRISTOL,
Attorney for Complainants in the Lower Court and

for the Appellants.

Filed March 26, 1929. [324]

AND AFTERWARDS, to wit, on the 5th day of

June, 1929, there was duly filed in said court,

a counter-praecipe for transcript of record on

appeal, in words and figures as follows, to wit:

[325]

[Title of Court and Cause—Causes Nos. E.-8936,

E.-S939.]

COUNTER PRAECIPE FOR TRANSCRIPT
ON APPEAL.

To G. H. MARSH, Clerk of the Above-entitled

Court, Postoffice Building, Portland, Oregon.

You have heretofore been requested by Mr. W. C.

Bristol, attorney for the complainants in the above-

entitled case, to make up the transcript on appeal

in the above causes and to include therein certain
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papers. We hereby request and direct you that in

making up said transcript on appeal you include

therein the following papers not included in the

list furnished you by Mr. W. C. Bristol, attorney for

[326] the complainants:

1. Answer of defendant Phil Metschan in the Bal-

lin case.

2. Answer of defendant Charles K. Spaulding in

the Ballin case.

3. Answer of defendants, Northwestern National

Bank, Charlton, Collins, McCormick, Mc-

Dougall, Pittock, Skinner, Stewart, Price and

Twohy in the Ballin case.

4. Answer of defendant Emery Olmstead in the

Ballin case.

5. Answer of defendant Morden in the Ballin case.

6. Decree in Burkhardt case.

7. Memorandum decision of Judge Bean on motion

to quash service on defendant McCormick.

8. Petition for appeal in Ballin case.

9. Bond on appeal in Ballin case.

Very respectfully yours,

CHARLES A. HART,
CAREY & KERR,

Attorneys for Defendants, Northwestern National

Bank, Charlton, Collins, McCormick, Mc-

Dougall, Pittock, Skinner, Stewart, Price and

Twohy.

ALFRED A. HAMPSON,
; DEY, HAMPSON & NELSON,

Attorneys for Defendant Phil Metschan.
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ROBERT F. MAGUIRE,
WINTER & MAGUIRE,

Attorneys for Defendant Charles K. Spaulding.

JOHN F. LOGAN,
Attorney for Defendant Charles A. Morden.

[327]

District of Oregon,

County of Multnomah,—ss.

Due service of the within praecipe for transcript

on appeal is hereby accepted in Multnomah County,

Oregon, this fourth day of June, 1929, by receiving

a copy thereof, duly certified to as such by C. A.

Hart, of attorneys for respondents over objection

not filed within time.

W. C. BRISTOL,
Attorney for Complainant.

Complainants refuse an unqualified acceptance

hereof for the portions now requested are not

within province or time of the rule.

W. C. BRISTOL,
Attorney for Complainant.

June 4/29.

Filed June 5, 1929. [328]

AND AFTERWARDS, to wit, on Monday, the

17th day of June, 1929, the same being the 81st

judicial day of the regular March term of said

court—Present: the Honorable ROBERT S.

BEAN, United States District Judge, pre-

siding,—the following proceedings were had in

said cause, to wit: [614]
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[Title of Court and Cause—Causes Nos. E.-8936,

E.-8939.]

ORDER DIRECTING TRANSMISSION OF
EXHIBITS.

It appearing to the Court that G. H. Marsh,

Clerk hereof, has about completed the transcript

upon appeal in these causes and and that it would

be proper, as heretofore considered by the Court,

for the United States Circuit Court of Appeals to

have before it for consideration and inspection the

original exhibits in these causes, it is now therefore

CONSIDERED, ORDERED AND ADJUDGED
that G. H. Marsh, Clerk, be directed in connection

with this order to transmit as part of said tran-

script now prepared to Paul P. O'Brien, Clerk of

the United States Circuit Court of Appeals, in and

for the Ninth Circuit, at San Francisco, the orig-

inal exhibits in these causes as introduced upon trial

for the consideration and inspection of said Court

upon the appeal pending therein.

Dated this 17 day of June, 1929.

R. S. BEAN,
District Judge.

Filed June 17, 1929. [615] ,
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the District Court of the

United States for the District of Oregon, do hereby

certify that the foregoing pages, numbered from 3

to 615 inchisive, constitute the transcript of record

upon the appeal in a cause in said court, in which

Charles A. Burckhardt is plaintiff and appellant,

and The Northwestern National Bank, Charles K.

Spaulding, Phil Metschan, A. D. Charlton, E. S.

Collins, Chauncey McCormick, Natt McDougall,

Frederick F. Pittock, Mark Skinner, Charles H.

Stewart, O. L. Price, Emery Olmstead, James F.

Twohy and Charles A. Morden, are defendants and

appellees, and another cause in said court in which

Fred A. Ballin is plaintiff and appellant, and The

Northwestern National Bank, Charles K. Spauld-

ing, Phil Metschan, A. D. Charlton, E. S. Collins,

Chauncey McCormick, Natt McDougall, Frederick

F. Pittock, Mark Skinner, Charles H. Stewart, O.

L. Price, Emery Olmstead, James F. Twohy and

Charles A. Morden, are defendants and appellees;

that the said transcript has been prepared by me in

accordance with the praecipes for transcript filed by

said appellant and said appellees and is a full, true

and complete transcript of the record and proceed-

ings had in said court in said cause, as the same ap-
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pear of record and on file at my office and in my
custody, in accordance with the said praecipes.

I further certify that the cost of the foregoing

transcript required by the praecipe of said appel-

lant is $126.30, and that the same has been paid by

the said appellant, and that the cost of the tran-

script required by the praecipe of the appellees is

$18., and that the same has been paid by the said

appellees.

IN TESTIMONY WHEREOF I have hereunto

set my hand and affixed the seal of said court, at

Portland, in said district, this June 28, 1929.

[Seal] G. H. MARSH,
Clerk. [616]

[Title of Court—Causes Nos. E.-8936, E.-8939.]

CITATION ON APPEAL (CHARLES A.

BURCKHARDT).

To the Northwestern National Bank, Charles K.

Spaulding, Phil Metschan, A. D. Charlton, E.

S. Collins, Chauncey McCormick, Natt Mc-

Dougall, Frederick F. Pittock, Mark Skinner,

Charles H. Stewart, O. L. Price, Emery 01m-

stead, Jas. F. Twohy and Charles A. Morden,

and Their Respective Attorneys & Solicitors.

GREETING:
WHEREAS, Charles A. Burckhardt in cause

E.-8936 and Fred A. Ballin in cause E.-8939 both

relating to the same subject matter and tried as one
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cause lately in said court now have lately appealed

to the United States Circuit Court of Appeals for

the Ninth Circuit from a decree rendered in the

District Court of the United States for the District

of Oregon, in your favor, and has given the security

required by law;

YOU ARE THEREFORE HEREBY CITED
AND ADMONISHED to be and appear before said

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, within

thirty days from the date hereof, to show cause, if

any there be, why the said decree should not be cor-

rected, and speedy justice should not be done to the

parties in that behalf.

GIVEN under my hand, at Portland, in said Dis-

trict, this tenth day of October, in the year of our

Lord, one thousand nine hundred and twenty-eight.

JOHN H. McNARY,
District Judge.

[Seal] Attest: O. H. MARSH,
Clerk.
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United States of America,

District and State of Oregon,—ss.

Service of the within citation on appeal is hereby

acknowledged by receiving copy thereof this 10th

day of October, 1928, at Portland, Oregon.

CAREY & KERR,
CHARLES A. HART,
CHARLES E. McCULLOCH,

Attorneys for the Bank and all Other Defendants

Save Those Otherwise Represented.

WINTER & MAGUIRE,
Attorneys for Charles K. Spaulding.

DEY, HAMPSON & NELSON,
Attorneys for Phil Metschan.

CAREY & KERR,
CHARLES A. HART,
CHARLES E. McCULLOCH,
M. A. ZOLLINGER,
Attorneys for E. S. Collins.

JOHN F. LOGAN,
Attorney for Charles A. Morden.

[Endorsed]: Filed Oct. 10, 1928. [1]
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[Title of Court—Causes Nos. E.-8936, E.-8939.]

CITATION ON APPEAL (FRED A. BALLIN).

To the Northwestern National Bank, Charles K.

Spaulding, Phil Metschan, A. D. Charlton, E. S.

Collins, Chauncey McCormick, Natt McDougall,

Frederick F. Pittock, Mark Skinner, Charles

H. Stewart, O. L. Price, Emery Olmstead,

James F. Twohy and Charles A. Morden, and

Their Respective Attorneys & Solicitors,

GREETING:

WHEREAS, Charles A. Burckhardt in cause

E.-8936 and Fred A. Ballin, in cause E.-8939 both

relating to the same subject matter and tried as one

cause lately in said court now have lately appealed

to the United States Circuit Court of Appeals for

the Ninth Circuit from a decree rendered in the Dis-

trict Court of the United States for the District of

Oregon, in your favor, and have given the security

required by law;

YOU ARE THEREFORE HEREBY CITED
AND ADMONISHED to be and appear before

said United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, within

thirty days from the date hereof, to show cause, if

any there be, why the said decree should not be cor-

rected, and speedy justice should not be done to the

parties in that behalf.
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GIVEN under my hand, at Portland, in said Dis-

trict, this tenth day of October, in the year of our

Lord one thousand nine hundred and twenty-eight.

JOHN H. McNARY,
District Judge.

[Seal] Attest: G. H. MARSH,
Clerk.

United States of America,

District and State of Oregon,—ss.

Service of the within citation on appeal is hereby

acknowledged by receiving copy thereof this 10th

day of October, 1928, at Portland, Oregon.

CAREY & KERR,
CHARLES A. HART,
CHARLES E. McCULLOCH,

Attorneys for the Bank and all Other Defendants

Save Those Otherwise Represented.

WINTER & MAGUIRE,
Attorneys for Charles K. Spaulding.

DEY, HAMPSON & NELSON,
Attorneys for Phil Metschan.

CAREY & KERR,
CHARLES A. HART,
CHARLES E. McCULLOCH,
M. A. ZOLLINGER,

Attorneys for E. S. Collins.

JOHN F. LOGAN,
Attorneys for Charles A. Morden.

[Endorsed] : Filed Oct. 10, 1928. [2]
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[Endorsed]: No. 5874. United States Circuit

Court of Ai^peals for the Ninth Circuit. Charles

A. Burckhardt, Appellant vs. The Northwestern

National Bank, a National Banking Association,

Charles K. Spaulding, Phil Metschan, A. D. Charl-

ton, E. S. Collins, Chauncey McCormick, Natt Mc-

Dougall, Frederick F. Pittock, Mark Skinner,

Charles H. Stewart, O. L. Price, Emery Olmstead,

James F. Twohy and Charles A. Morden, Appellees,

and Fred A. Ballin, Appellant, vs. The Northwest-

ern National Bank, a National Banking Association,

Charles K. Spaulding, Phil Metschan, A. D. Charl-

ton, E. S. Collins, Chauncey McCormick, Natt Mc-

Dougall, Frederick F. Pittock, Mark Skinner,

Charles H. Stewart, O. L. Price, Emery Olmstead,

James F. Twohy and Charles A. Morden, Appellees.

Transcript of Record. Upon Appeals from the

United States District Court for the District of

Oregon.

Filed July 2, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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ABSTRACT OF STATEMENT OF THE CASE

(Rule 24 (a) )

Because of the acts, conduct and things the re-

spondents did do, and failed, neglected or re-

fused to do, in consequence of which in the affairs

and transactions intrusted to them, the institu-

tion hereinafter mentioned was put out of business,

Burckhardt and Ballin were respectively complain-

ants in the District Court in and for the District of

Oregon, by their respective bills of complaint upon

the part of all stockholders in equity to invoke the

trust relationship that exists between the corpora-

tion and directors on the one part, and the stock-

holders ui)on the other in what is alleged and

proved to be the mismanagement of the North-

western National Bank, a national banking associa-

tion and a member of the Federal Reserve in Port-

land, Oregon, by the impairment of its capital

and surplus and its asset values and to obtain an

accounting therefor and for the value of the shares

of the respective complainants' stock against notes

then claimed to be held by and since paid to and

received b}^ the bank.

The duties, arising from the fiduciary obligation

asserted in the respective bills of complaint, were

not alone based upon the particular means by

which CKT the manner in which the particular things

established by the evidence were done or exercised

or carried on, l>nt on the fact of the policy of con-
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trol, direction and management wliicli tlie respond-

ents held of tlie common bank property and in

the way they exercised their functions to the de-

struction of the bank.

The complainants as a basis for the theory upon

Avhich they brought these suits asserted it to be

a firmly established principle of equity that where

one person occupies a relation or position where

he owes a duty to another, he shall not place him-

self in any way to act contrary to that duty, and

if he does so act a court of equity will not inquire

whether he had in fact violated his duty hut will

grant relief irrespective of good or had faith or

intention if the other party to the relationship or

position desires it; and these cases are predicated

upon this equitahle principle.

The theory was constantly presented to the

trial court that the banking corporation itself was

a trustee for stockholders, that its directors them-

selves were trustees for the stockholders and that

the minority rights could not be prejudiced by

the action of the majority in the way they piled

up losses as directors of said bank resulting in

its destruction as a going concern.

It is believed and was at the trial asserted and

is here again asserted that the trial court failed

to recognize this theory of the comi)lainants and

staunchly adhered to a theory entirely different,



apparently requiring that the complainants should

show some dishonesty or criminal purpose in terms

of the Banking Act quite aside from the common
law UahiUtij of the director or his trust relation

to the stockholder: and the trial court seemed to

disregard the entire theory made by the bills of

complaint and as presented by the evidence, to-wit

:

that the directors of a bank, as the evidence

showed, replete with assets and of high standing

resoiu'ces running somewhere in the neighborhood

of twenty-eight millions, in a short period of time

should find itself entirely defunct and a creature

for disposition by a majority of the stock of the

bank without the consent of all of the stockhold-

ers at the time the directors so did and certainly

without the consent of these complainants, and also

stockholders Cotton and Griffith.

It was also submitted that the minority stock-

holders were made subject to not only the liability

by the Banking Act but to contingent liability

created by the acts of these directors and by the

mismanagement of the bank's affairs in such way
and manner as to entirely ruin the value of their

stock and subject them to liabilities without their

consent beraui^e the creation of these liabilities in

such manner did not have the warrant of law.

The court below persistently held that it was

not enough to show mismanagement, inattention,

or negligence, but that violations with <lishonest



purpose must have knowingly been committed, or

that directors knowingly permitted someone to vio-

late the law, and that in the absence of any such

proof no equitable relief could be had. The trial

court seemed to be of the opinion that the theory

of complainants was to make the directors guaran-

tors of the fidelity of the employees and that in

failing to prove, if there was such failure, which is

not conceded, any violation of the criminal side of

the Banlving Act, there was nothing upon which to

base, by equitable doctrine, a liability upon any

director to account to the bank or to the complain-

ants or either of them. Hence, this appeal.

It will aid the court to a consideration of the

matters involved to have a

SUMMARY OF THE .IMPORTANT EVIDENCE

In order to do this direct quotations shall have

to be made from the statement of the evidence

prepared upon this appeal as the printed record

is not yet at hand for reference and cannot be

furnished in time w^ithin which the rule requires

this brief to be prepared.

In March, 1923, L. B. Menefee, then a Director

and one of the Examining Committee, together

with Jones and Standifer, stockholders, sold some

4,200 shares for $150.00 a share to J. E. Wheeler,

and the record discloses that Olmstead, himself,

aided Wheeler in securing the necessary financing
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for the piux'hase of this stock to block the sale of

the bank Avhich had theretofore been arranged by

O. L. Price and the other defendants in this case;

in March, 1923.

The record also shows that in 1923 before Sen-

senich left the bank in June, change in management

b}^ eliminating Olmstead was suggested and con-

tinued to be a growing suggestion ultimately voiced

by the Comptroller, and that the first discussion

of a change in management Avas in the fall of 1922.

These things were discussed by Charlton, Metschan,

Spalding and Price, and Price discussed it in June,

1926 with the Comptroller, Washington.

The Court discharged Chauncey McCormick, one

of the directors, upon the ground that the suits

brought were not of a local nature, and that as

he was a resident of Illinois he could not be sued in

the District of Oregon.

O. L. Price became a director April G, 1914;

Nat McDougall, January 11, 1910 ; Chas. K. Spald-

ing, July 29, 1918; C. A. Morden, January C), 1919;

Mark Skinner, January 9, 1922; Chas. H. Stewart,

July 1, 1922; James F. Twohy, August 28, 1922;

Frederick F. Pittock, December 1, 1922; E. S. Col-

lins, July 19, 1923. Emery Olmstead and A. D.

Charlton were directors from the time the banlc

was organized in 1912, and Phil Metschan became a

director January 1*J, 1920.
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Exhibits 21 to 26, inclusive, exemplified tlie

oatlis of office, certified by tlie Comptroller, of

these directors for 1922 to 1927, both inclusive.

O. L. Price became president in stead of Emery

Olmstead on March 1st, 1927.

On March 29th, 1927, the institution ceased to

conduct its business.

Of the directors above named Olmstead, Price,

Charlton, Metschan,. Spalding, Pittock and Skinner

were substantially the controlling members of the

executive committee from 1923 on, meeting every

Tuesday. On occasion some one other director or

officer acted, like Stewart.

By-laws of this banking association specifically

provided that the Board of Directors and not the

President managed, directed and controlled the

conduct of the association.

Under By-laws 6 and 7, Chairman of the Board,

O. L. Price, was the President's superior officer.

Under By-law 13 the Executive Committee and

seven members chosen from and appointed by the

Directors as specified were specifically assigned.

"It shall be the duty of the Executive Com-
mittee to keep fully informed in regard to cur-

rent business of the association and, when the
Board is not in session, to superintend the
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transaction thereof; to pass upon, supervise,

regulate and control lines of credit, invest-

ments of funds of the bank, purchases and
sales of securities, loans on collateral, dis-

counts, and purchases of bills, notes and other
evidences of debt, and purchases and sales of
bills of exchan.ge; to fix all salaries and com-
pensations ])aid or payable by the association,

except as otherwise declared in the by-laws or
by resolution of the Board of Directors; to
fill any vacancy in the Committee by election of
a member of the Board of Directors, to be
confirmed by the Board at its next meeting,
and, in the event of the absence of any member
of the Executive Committee, in its discretion

to appoint a member of the Board of Directors
to fill the place of such absent member, to

serve during such absence. The Committee
shall meet at least once each week, and a ma-
jority of the members of the Committee shall

constitute a quorum thereof necessary for the
transaction of business. The Committee shall

appoint a secretary whose duty it shall be to

record the proceedings of the Committee in full

in a minute I'ook of the bank, to be kept and
provided for such i)urpose, and the record of

such proceedings shall be signed by all mem-
bers of the Committee participating therein.

Such record shall be open at all times to the
inspection of any member of the Board of Di-

rectors, and all action by the Executive Com-
mittee shall be reported to the Board of Di-

rectors at its meeting next succeeding such
action." (r. pp. XUU)

These directors were paid under and i)ursuant

to By-law 1!) of the bank $10.00 for attendance at

regular or special meetings of the Board and $20.00
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for attendance at regular or special meetings of

tlie Executive Committee. Under Section 19 of tlie

By-laws as amended, and in force during tlie times

set fortli in tlie bills of complaint, in addition to

these compensations Messrs. Charlton and Met-

schan commencing in the year 1921 were paid sepa-

rately as members of the Examining Committee,

and in addition to their compensation as Directors,

$375.00 each, and in the year 1922 $375.00 each,

and in the year 1923 $400.00 each, and this was the

compensation each year received by Chas. K. Spald-

ing who with Metschan and Charlton became a

member of the Examining Committee. These mem-

bers of the Examining Committee in addition to

their pay as Directors in 1924 received $400.00 each,

and in 1925 $400.00 each, and in 1926 $600.00 each,

etc. And these compensations continued down to

and inclusive of the time that the banl^: closed, and

were specially paid for the services referred to in

the by-laws. Olmstead, Skinner and Stewart as

Directors were officers of the bank and paid regular

salaries, amounting to several thousand dollars

each per annum. Not one of the directors involved

in these proceedings ivas a gratuitary hailee or

agent; hut a paid employee.

Ballin first became a stockholder July 1, 1918,

and paid for 100 shares of stock $125.00 a share.

Afterwards and in July, 1922, when the capital

stock was increased Ballin paid for an additional

100 shares, $150.00 a share.
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Biirckhardt paid for liis stock June 25, 1918,

250 shares at $125.00 a share.

Exhibits 58, 5G, 56 (a) and 57, and Exhibits 58

and 59, make clear the reflection of the increase of

stock to the transactions of Burckhardt.

Substantially, the standard form which the Ex-

amining Committee of this bank used and emploj^ed

during the whole period of time involved in this

proceeding, after stating the dates that the ex-

amination may have covered, read as follows

:

"AVe counted the cash; examined bonds and
other securities; we very carefully checked the

notes, collateral and real estate. We checked
the outstanding and certified checks, cashier's

checks, time and demand certificates of deposit

and overdrafts; we A'erified the outstanding
stock certificates ; verified the first clearings

;

examined the expense account and general af-

fairs of the bank, making a full and comi^lete

examination of same.

"We found the books correct; that the bank
is in good condition and that the value at which
the assets are carried on the books is fully

justified.

Respectfully ^^ours,

(Signed) Geo. H. Kelly,

A. D. Charlton,
C. A. Morden."

except that when the Examining Committee

changed, the names signed were different. Latterly,

Charlton, Metschan and Spalding.
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In July, 1922, tlie bank increased its capital

stock from $1,000,000.00 to $2,000,000.00 and its sur-

plus from $250,000.00 to $400,000.00, and on March

6, 1922 tlie directors resolved that the increased

capital stock of the bank be offered for sale at

$150.00 per share, and that the stockholders be

given until April 1, 1922 within which to take

their proportion, to be paid for in cash on or before

June 15, 1922.

It is proper to call attention to the fact that

after this increase in capital stock the evidence

shows that the Examining Committee on November

21, 1922, called to the attention of the Board of

Directors, using the form as above set forth, spe-

cific items aggregating many lines in which among

other things they recommended reduction and also

of expenses of the bank to extent of $40,000.00 per

year.

On the lOth day of January, 1923, Price, 01m-

stead, Charlton, Pittock, Menefee, Skinner and

others being present, a letter signed by the Di-

rectors present was addressed to the Comptroller

of the Currency at Washington, D. C, in which

among other things it was stated by these Di-

rectors :

"At a meeting of the board of directors of

the Northwestern National Bank of Portland,

held on this date with Examiner M. C. Wilde,
the general condition of the bank and the
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following- matters of criticism were fully con-

sidered—slow and doubtful assets acjs^regating

$4,42(),()()().01 and $:>:{<), 11 S.44, respectively, and
estimated losses, $143,894.3().

Directors are coojieratino- with the officers,

and a united effort is bein<»; made to eliminate
matters of criticism and improve the j^eneral

condition of the hank." (r. 48-49)

Following- this oji the 21st day of June, Direct-

ors Metschan, Charlton, Pittock, Stewart, Spald-

ing, Skinner, Price and Olmstead addressed tlie

Comptroller of the Currency a letter, among other

things, as follows

:

At a meeting held June 21st with Examiner
M. C. Wilde careful consideration was given
by the undersigned directors of the Northwest-
ern National Bank of Portland, Oregon, to all

matters of criticism contained in the Examin-
er's report of examination of this bank, uoav

under examination.

"Losses aggregating $102,947.77 were charg-

ed off during the examination.

"Slow assets aggregating $'),7r)7,()()().77,

doubtful assets $42(>,75().25, statutorv bad debts

$1,02(),()(;8.72, other overdue paper '$711,:i9(;.01

and the Merchants National l>ank, liquidating

account, totaling $484,()99.:>4 listed undesirable

in the report were consid«ered in detail. These
matters are having caref»tl attention of officers

and directors and effort* will be continued to

improve this conditio^! and reduce these
amounts.

"Large lines and other loans especially

mentioned by the ExamiJOier were called to our
attention.
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"It is hoped to fill the three existing vacan-
cies in the board of dire tors within thirty to
sixty days."

The Examining Committee of the bank had re-

ported to the Directors their knowledge of these

affairs, and on July 28, 1924, the Treasury Depart-

ment at Washington through Deputy Comptroller,

Mr. Mcintosh, wrote the Board of Directors of the

Northwestern National Bank among other things,

as follows

:

The report of an examination of your bank,
completed Jul,y 11, a copy of Avhich should be
in your possession, has been received, and
shows a condition not satisfactori/ to this office.

Reports of examination of your association

since April, 1921, have been carefully reviewed
and show that during the intervening time
your bank has been sul)ject to continuous criti-

cism because of a constant accumulation of

slow and doubtful assets. The following fig-

ures will substantiate this statement:

Report of Examination Slow Doubtful
April, 1921 $1,9^2,220 $116,030
Dec, 1921 and Jan., 1922 . . 4,879,()18 457,638
June, 1922 3,188,187 474,706
Dec, 1922 and Jan., 1923. . 4,426,666 539,418
May and June, 1923 4,050,114 618,396
Dec, 1923 and Jan., 1924. . 4,325,182 596,020
June, 1924 and July, 1924. 4,346,073 528,410

This office desires, however^ to urge the
nianagetnent to even greater efforts and to im-
press upon the directors and officers the fact
that energetic efforts and vigorous methods sel-
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rdom fail to accomplish .a great deal,.. It is:hoped
by the time of the next examination that the

collectibility of paper now held will be definitely

demonstrated and that its character will have
been improved to an extent which will result in

aminimum of loss to the bank,

. Plarticular attention is directed to .the ^fol-

lowing lines and it is urged that they he sub-

stantially reduced by the time of the next ex-

iamination:

Bufur Farm and Fruit' Co ;$524,746

(All listed as slow, large loss prob-

able unless orchard is disposed of.

Deal now pending for disposition.)

Rankers Discount Corporation 77'0,112

(Shows an increase since last exami-
nation and is all listed slow or

doubtful. Loss probable.)

Pacific Grain Co :' 441,122

(All listed slow and loss probable)

C. S. Hudson, et. al 244,543

(Large part listed as slow, some
doubtful ill bad debts.)

Northwest Fruit Products Company
and Phez Company 192,000

'(All listed slow and doubtful.)

J. E. Wheeler, Interests 584,500

(All listed slow in current and over-

due paper.)

Note: These items aUened in the eomplalnts.

These things were before considered especially

by Olmstead, Pittock, Metschan, Pittock and Skin-

ner, in a meeting of August 20, 1924, and September

8th, 1924: but still remained undone.
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With a continuance of tlie situation the Board

of Directors on the 23rd of October, 1925, consist-

ing of respondents Stewart, McDougall, Charlton,

Metschan, Spalding, Olmstead, Price and Skinner,

wrote the Comptroller of the Currency at Wash-
ington as follows

:

The undersigned directors of the North-
western National Bank met October 23, 1925,

with Chief National Bank Examiner, Mr. T.

E. Harris, and National Bank Examiner, Mr.
M. C. Wilde, at which meeting there was dis-

cussed and called to our attention the various
matters of criticism, and the unfavorably clas-

sified assets shown in the recapitulation of

the Examiner's report completed as of this

date.

The undersigned directors have assured
your Examiners that from their own and per-

sonal knoAvledge, or from reports and informa-
tion furnished them, that are believed respon-

sible and reliable, the value of assets acquired
from the Merchants National Bank, now car-

ried on the bank's books at $498,948.04, is in

excess of the carrying figures, and of sufficient

value to protect the bank against further loss

in this account, notwithstanding the statement,
contained in President Olmstead's letter dated
August 1st, 1923, addressed to your Examiner,
giving a much lower valuation at that time,

and noting the Examiner's statement to the
directors that he does not share the Directors'

optimistic view concerning the valuation placed
on these assets.

In accordance with our agreement with your
Examiners, we will continue to apply our pro-

fits as earned to retire the balance of the
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paper listed as losses in the Examiner's report.

Furthermore we have exercised an option for

the sale of our hanking- house, which, if exer-

cised, will yield a profit of over $200,000. When
this profit is realized, it will be applied on the

Examiner's estimated doubtful paper.

Serious consideration will be given to the

suggestion and recommendation of your Ex-
aminers that a "corporation be organized
among the shareholders of the bank for the
purpose of purchasing as much as possible of

the non-income producing assets.

Assurance is given that the management
and directors of this hank will continue their

earnest endeavors to place this bank in a more
satisfactory condition^ and serious consideration

will be given to all suggestions offered by your
Examiners, for the welfare and benefit of the

bank.
Respectfully
(Signed)

Chas. H. Stewart
Natt McDougall
A. D. Charlton
Phil Metschan
Chas. K. Spalding.
F. F. Pittock
EmerA'^ Olmstead
O. L.' Price
M. Skinner.

(R. 140-41)

To this on November 17, 1925, the Comptroller

of the Currency wrote the Board of Directors

among other things, as follows:

It is thought that the condition of the in-

stitution is more serious than the directors will
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permit themselves to believe. You are requested

therefore, to give the matter very thorough
consideration and to endeavor to arrange some
plan by which the more dangerous assets may
be eliminated. If you are unable to do that,

such credit information should be obtained as

will enable a more accurate appraisal of the

assets than examiners apparently have been able

to make in the past.

If such an appraisal should disclose that

losses existed in sufficient amount to impair
capital, an assessment of the stock could be
issued by this office for the purpose of cor-

recting the situation.

This was followed by a letter of tlie 26tli of

April, 1926, to the Directors from the Comptroller

of the Currency:

The report of an examination of your bank,

completed by National Bank Examiner M. C.

Wilde, on April 6, 1926, has been received

and while indicating improvement along some
lines, it does not evidence the degree of im-

provement that was hoped for and v,^hich it is

thought might have shown had the manage-
ment proceeded with collections with the en-

ergy which a situation such as yours requires.

Assets classed as slow in the current re-

port amount to $3,734,572.44, including the

Merchants Liquidating Account of $498,888.65;

while doubtful assets of $513,130.02 are re-

ported, exceeding surplus, undivided profits

and reserve accounts, when items of $31,661.79

classed as losses, are taken into consideration.

An exhaustive review of past reports at the

time of the previous examination forced the
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conclusion that the condition of your bank is

more serious than the directors and manage-
ment believe and the current report bears out

that conclusion. Unless^ therefore, there is a

decided change for the better by the time of
the next examination in the character of assets

classed as slow and doubtful in the last report,

it will be necessary to place, thereon much lower
valuations than have been given in former re-

ports and this, of course, will necessitate a heavy
estimate of losses.

it may be that what is needed in your bank,

if its affairs are to be rehabilitated to the satis-

faction of the examiner and this office, is an
entire change in management. It would seem
that capable management should have^ over a
period of years succeeded in relieving the bank's

unsatisfactory condition, but your bank has

been continuously unsatisfactory since 1920,
which indicates conclusively that there is some-
thing wrong in the plan of operation. If a
change in management is not feasible at this

time, the present management should at least

be strengthened by some person of energy and
ability, who can and will vigorously proceed to

realize all that is possible out of the many slow
rnd doubtful loans ar.d other assets that have
been in the bank for so many years. Please
give this matter your very earnest consideration.

"The examiner reports tliat deeds and as-

signments are now being prei)ared, by v\diicli

.your l)ank will acquire title to all of the assets

taken from the Merchants National Bank in

1915, a large part of which is real estate. It

is proposed, then, to organize a holding com-
pany vv'ilh nominal capital, to take over this

real estate, as well as "other real estate"
owned by the bank and in exchaniie therefor
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give the bank stock in the holding company.
This stock is to be carried in the "securities

account" or as "other assets."

The plan as proposed is not approved and
should not he carried out. If cannot he seen
where the hank would henefit at all merely
from the exchange of "other real estate^' for
stock, which will he even less marketahle.
A holding company does not serve its purpose
unless it actually relieves the bank by a cash
purchase of assets removed through it.

The necessity for the organization of a hold-

ing company, however, with sufficient paid-in

capital, to take out of the bank all of the real

estate now owned and which it will have title

to after the deeds and assignments of that
OT^Tied by the Merchants National Bank have
been completed, cannot be too strongly empha-
sized, and it is urged that a company be or-

ganized in accordance with this plan ; also that

the elimination through this source of assets

other than real estate, which are of question-

able character, be arranged.

On June 6, please advise what decision has
been reached in this regard and Avhether you
have been successful in selling any of the real

estate owned or have prospects for sales.

At the same time state what has heen de-

cided in rcfjard to change in management or
whether instead you have procured the serv-

ices of an able collector. Under either circum-
stance please state what results have been
obtained in the way of collection of slow and
doubtful loans and realizing on other slow and
doubtful assets up to that time.

A report from you as to what has been done
to overcome the other criticisms mentioned on
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supplemental sheet 11 is also desired and you
are requested to attacli a copy of your daily
statement as of June (> for comparative pur-

poses, forwarding dn])licates of letter and
statement to Chief National Baiilv Examiner
T. B. Harris, 1103 Alexander Building, San
Francisco, Calif., and National Bank Examiner
M. C. Wilde, 238 Central Bldg., Seattle, Wash.

Respectfully,

(Signed) E. W. Stearns,
(r. 129-132) Deputy Comptroller.

In response to this communication of the Comp-

troller's office at' a regular meeting of the Board

of Directors on the 9th of May, 1926, O. L. Price,

Phil Metschan and Emery Olmstead were requested

to call upon the Comptroller of the Currency at

Washington, and oto May 24, 1926, the Board, Mc-

Dougall, Price, Collins, Charlton, Metschan, Pit-

tock Stewart, Skinner, and Spalding, signed a let-

ter to the Comi)troller saying that Price, Chair-

man ; Olmstead, President, and Metschan, Director,

would call upon the Comjjtroller for a personal dis-

cussion, to reach Washington, Monday, June 7,

1926.

On the 22nd of October, 1926, T. E. Harris,

Chief National Bank Examiner for the 12th Fed-

eral Reserve District, wrote Olmstead, President,

the results of his examination of the bank at the

close of business, September 21, 1926, and submit-

ted schedules and informed Olmstead as President

that his officers had not concurred in tlie classi-

fication that he had made, but that the condition
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of the institution as he saw it presented was that

^^Estimated losses impair your capital in the sum

of $237,460.78, the only legal means for the restora-

tion of which is an assessment which would not

only cause unfavorahle comment hut would leave

the hank without a surplus fund.''

The Examiner's report at this time showed non-

bankable paper more than $200,000.00 in excess of

the capital surplus and undivided profits and in

addition doubtful assets and losses amounting to

enough to make up $4,070,000.00, and Examiner

recommended that it was entirely inadequate to

do otherwise than to remove all possible losses and

doubtful assets so that the hank might take Us

proper place among metropolitan institutions.

FolloAving this, December 2, 1926, the Comp-

troller, himself, wrote the Board of Directors re-

ferring to the Harris report of September 21st,

192G, and which was completed on October 22,

192G in which he called attention to the impair-

ment of capital and expressed a doubt as to

whether the sum of $1,000,000.00 would be sufficient

to remove objectionable assets and it was requested

that a special meeting be called to give the Ex-

aminer's report consideration, saying that they

desired to cooperate with the Board to as great

an extent as was consistent with its responsibilit}-

and would in the meantime withhold issuance of a

formal impairment notice pending receipt of ad-
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vices regarding the plaus for meeting the situation.

Particular attention is called to this letter of the

Comptroller written December 2, 1926, in view of

the testimony of the defense.

Between the 18th day of May, 1926, and

throughout the year 1926 the minutes of the Board

of Directors did not show that the Board considered

the Examining Committee's report, and there was

no report considered by any of the Board of Di-

rectors at any of the Board meetings until Febru-

ary 16, 1927 for the year 1926.

On December 11, 1926, the Board of Directors

held a special meeting about the Harris report of

September 21, 1926, and Harris himself was pres-

ent, and the following proceedings were had:

"At a special meeting of the Board of Di-
rectors of The Xorthwestern National Bank of

Portland, held this date, there were present
Messrs. O. L. Price, Emery Olmstead, A. D.
Charlton, Phil Metschan, C. K. Spalding, F. F.
Pittock, K. S. Collins, Natt McDougall, Chas.
H. Stewart and M. Skinner, Mr. Price presid-

ing.

Mr. T. E. Harris, Chief National Bank Ex-
aminer of the Tivclfth Federal Reserve Dis-
trict, attended the meetinf/ and discussed ivith

the mcmhrrs of the Board his recent examina-
tion of the affairs of the hank. The various
items listed for comment and criticistn in the
Examiner's letter of October 22nd were given
special attention, and the suggestion that a
companij he organized for the purpose of re-
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moinng from the hank certain sloiv and criti-

icized assets, was approi^ed hy the Board sub-

stantially as outlined in said letter.

There being no further business to come
before the meeting it then adjourned.

(Signed) O. L. Price,

Chairman/^

Skinner identified and read into the record

report of Examiner Wilde of March 25, 1926

with respect to the large lines the complete

history of which was shown by this report as

identified by the witness, as follows:

"J. E. "Wheeler, direct loans $230,000.00

J. E. Wheeler (sundry drafts in bills

in transit) discounted 99,100.00

McCormick Lumber Company (pro-

tested checks in cash items) 36,503.50

Wheeler-Olmstead Company (protest-

ed checks in cash items) 11,000.00

Wheeler Timber Company 97,500.00

W. E. Wheeler Estate 95,500.00

Telegram Publishing Company 120,000.00

Overdraft 2G1.78

L. K. Wheeler 106,500.00

$802,365.28

Loans to J. E. Wheeler unchanged since pre-

vious examination, again classified as slow.

Sundry drafts in transit, discounted by J.

E. Wheeler, are drawn by J. E. Wheeler on

W. M. Wheeler, of San Francisco, the Wheeler
Timber Company of San Francisco, and Wil-

liam Smearbaugh, of I'ennsylvania, while not

classified in this report, are carried in an ac-
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count ''Bills in Transit' and should be carried

in Loans and Discounts, One draft for $21,000
drawn on W. M. AVheeler is a renewal.

The McCorniick Lumber Company protested
checks and the Wheeler-Olmstead Company
protested checks, hoik carried as cash items,

Avere eliminated during the examination, hav-
ing been taken up hy J. E. Wheeler and the
McCormick Lumher Company. The original

checks tvere payable to and credited to the

account of J. E. Wheeler, and at this exami-
nation classed as an excess loan, ivith the di-

rect liahility of J. E. Wheeler. (See Excess
Loan Schedule.)

Loans to the Wheeler Timber Company, the
W. E. AMieeler Estate, and the Telegram Pub-
lishing Company, all secured with a guaranty
of J. E. Wheeler, are unchanged since the pre-

vious examination, and all classified slow in

this report.

Loans to L. R. Wheeler, who also guaran-
teed the loan to the Telegram Publishing Com-
Dany, are unchanged since the previous ex-

amination, and again classified slow.

The only change in the entire line since the
previous examination is the elimination of the
McCormick Lumber Company's indebtedness of

$86,500, which was paid through proceeds of
a bond issue, and the addition to the line of
the discounts and cash items listed above.

At the previous examination J. E. Wheeler
made an assignment to the Portland Trust
Company, as trustee, of his one-eighth interest
in timber lands situated in Tillamook county,
and one-sixteenth interest in timber lands situ-

ated in Yamhill county; also the following
stock to secure his entire direct and indirect
indebtedness to this bank.
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88 shares of Silver Fork Lumber Company.
40 Shares of W. H. Peters Log-gin^^ Company.
43 Shares of McCormick Lnmber Company.

255 Shares of Browns-Wheeler Company.
.'^SO Shares of W. E. Wheeler Company.

This collateral was also pledged as a sec-

ondary lien to an indebtedness owing a bank
in San Francisco, where it is said the agree-
ment had been forwarded but not returned.
President Olmstead gives assurance that
Wheeler has arranged his affairs so that a
material reduction will be obtained on this line

within the near future, either through sale of

?^ome of Wheeler's holdings, or a bond issue
ao-ainst the same." (r. .302-304)

That this report also referred to the David

Michellvi Sheep Company, and the witness showed

that there was listed on that account $350,212.06,

including overdraft and investment in stocks and

bonds in behalf of the bank, and that as of March

25, 192G, with respect to Dufur Fruit & Farm Com-

pany $295,565.08.

Thereupon the witness produced the report of

the Bank Examiner T. E. Harris of September 21,

1926, and therefrom informed the Court that the

total amount of assets scheduled for examination

and considered non-hanJ:able teas $2,621,240.05, and

that the amount then doubtful was $490,468.74;

that the amount of slow was $809,747.25; and the

witness was then asked if this report showed an}^-

thing about the Michellvi Sheep Company and the

Dufur Farm & Orchards, and the witness then read
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from the report as made to the Bank and com-

municated to the directors the following informa-

tion as then given in evidence:

"A. September 21, 1926, Item 7: Under
^Criticism.' Lenient credit policies which have
not only resulted in heai^y losses hut have car-

ried tJiis institution entirely beyond its legiti-

mate field of hanlcincf and made it a partner
and in some instances sole owner of other busi-

ness which it now directly or indirectly oper-

ates. I may refer to, (a) Bi-State Invesment
Companv, $501,985.55; (b) Dufur Farm and
Fruit Co., approximatelv $300,000; (c) Bavin
Michellod Sheep & Land Co., $:»>21,150.00; (d)

two-thirds interest in Boulder Creek Lumber
Company $77,490 (in addition to a small loan)

;

''e) M. L. Jones-Oregon Agricultural Co. lines

$244,681.63; (f) Kelly Ranch Line approxi-

mately^ $190,000. The foregoinf/ items ar/gre-

^'ate more than $1,500,000, and are investments
which your examiner considers as entirely out-

side the purpose for trhieh hanls are chart-

ered.'' (r. 306)

On January 11, 1927, Charles A. Morden placed

in nomination Charlton, Collins, McDougall, Chaun-

cey McCormick, Olmstead, I^ittock, I*rice, Skinner,

Spalding, Stewart, Twohy and Metschan.

And in view of the evidence of the defense, the

Court should notice and be informed that on Janu-

ar}^ 11, 1927, the Comptroller's letter of December

2, 1926 was then read to the Board, and at the

same time the othcial copy of the Harris report of

September 21, l!)2(l was presented to the Directors
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according to the official record of the bank, and no

action was taken by the Board.

On the 2nd day of March, 1927, the officers and

directors of The Northwestern National Bank
caused to be published on the first page of the

Morning Oregonian and given out a statement by

the bank as follows, to-wit:

STATEMENT BY THE BANK
The Northwestern National Bank announces

that the Pittock estate has acquired a larger
measure of interest and control in the bank
cori3oration.

Associated with the Pittock estate in owner-
ship and operation of the bank are Messrs. E.
S. Collins, A. D. Charlton, Chauncey McCor-
mick, Natt McDougall, Phil Metschan, Fred-
erick F. Pittock, O. L. Price, Mark Skinner,
Charles K. Spaulding, Charles H. Stewart and
James F. Twohy, directors, all well known in

Portland, and the Northwest as men of af-

fairs.

O. L. Price has been elected president of

the bank and will have active charge of its

business. It will continue to serve the public

as a financial institution of first importance
and knoAvn responsibility.

On the 5th day of March, 1927, another ex-

amination of the banlv was made by Chief Ex-

aminer Harris. This report of Harris is in the

record and is one of the Exhibits, but it suffices to

shorten the labors of this court by referring to the

letter of the Directors of the 18th of March, 1927,
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whicli they wrote to the Comptroller of the Cur-

rency at Washington, as follows

:

"March 18, 1927.

Comptroller of the Currency,
Washington, D. C.

Sir:

Following the completion of his examina-
tion of this institution as of March 5, 1927,

Chief Examiner T. E. Harris has invited our
attention to the various matters herein re-

ferred to with the request that we write you
concerning them:

Losses estimated, $2,44(),769.()5.

This estimate of losses is in excess of the

capital, surplus and profits by $2,859.10, and
makes necessary an assessment of 100%. We
tire unanimous in the request that you im-

medately issue formal notice of impairment

of capital, together with the necessary instruc-

tions, that we may proceed to collect the as-

sessment if we find that we cannot obtain un-

animous consent of shareholders to voluntarily

restore the capital.

Losses estimated will be charged off and
an account opened "Due from Stockholders on
^Vccount of Assessment," which will be charged
$2,000,000. In the event a report of condition

is called for prior to the collection of the as-

i-essment, this item will be shown as "Other
Assets" as instructed by your Examiner.

The payment of an assessment of 100%
has guaranteed by certain responsible share-

olders, a copy of which guarantee is submitted
herewith.

This hank lias been under criticism from
your I)c}}artmcnt for a number of years and
particularly so since the acquisition of the old
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'Mercliants National Bank's lassets. It lias

acquired a volume sufficient to produce la splen-

did net profit on operations. With the elimi-

nation of nearly $2,500,000 of income producing
assets its earnings should be materially im-

proved, so that earnings of 15% or more may
be confidently expected. We assure you that

the credit. policies of this hank henceforth will

be conservative so that earnings may be used
for dividend purjioses and reflected in indi-

vidual profits, after eliminating any losses that
may possibly develop in assets now owned,
though we believe these, if any, Avill be offset

by recoveries.

The assessment destroys our surplus fund
of $400,000. With all our past difficulties we
have succeeded in maintaining the confidence
of the public. It is apparent now that we are
losing a few small accounts, chiefly savings
accounts. This is a situation that is hard to

m.eet. We do not want to go to the public with
a published statement showing no surplus.

We hwiw no fault to find with the classifica-

tion of assets made hy your examiner, though
we do believe that in time we will make sub-

stantial recoveries on certain items estimated
as losses. We admit all items so classified

are non-bankable and should be removed.

It is our desire to put all charged off assets

into a corporation, all of the stock of which
will be trusteed for the benefit of sharehold-

ers of the bank, and have this corporation exe-

cute its note to the bank for $400,000, which
amount will be put into recoveries and trans-

ferred to surplus. Your Examiner has agreed
with us to recommend that we be permitted to

do this, with your approval, provided the note
be made to mature in two years, when it must
be eliminated, and, provided further, that each
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of the directors will unconditionally guaran-
tee that after apj)lying all recoveries from the
assets ownied by this corporation, and after

applying all undivided profits on hand on the
date of the maturity of this note (keeping the
$400,000 surjdus fund intact) any balance due
thereon will be taken up by the directors indi-

vidually.

Our only objection to this program is the
fact that some of our directors are men of
large affairs, who sometimes borroAv for them-
selves or use their credit for the benefit of

their respective interests, and the liability in-

curred as above would detract from their fi-

nancial statements and hamper them in their

individual efforts. We will appreciate a coun-

ter suggestion from you, as to how^ this prob-
lem may best be solved.

It has been brought to our attention that
losses have been estimated on loans classed as
excessive, and the (Jirrctors have been request-

ed to remove these losses personally. We are
furthermore ad^ised that under a law a di-

rector becomes personally liable for such losses

u))on a suit by any shareholder or a receiver,

when the loans w^ere approved or acquiesced
in by him and under a proper showing of neg-

ligence. We do not admit any liahility in tJiis

connection. While there are excessive loans in

the bank there are mitigating circumstances
iuid at least one of the loans became c.vcessive

in direct molation of a resolution of this board.

Your examiner has informed us that the
(mly legal means for the restoration of capital

In a national bank is by way of assessment

—

the only means he can insist upon He has
s-eriously rccomiuendcMl, however, that we ccm-

sider the organi/ation of a new institution,
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whicli lie assures iis can be accomplislied in a

very short time, to take over tlie business of

tbis bank. By this method it is pointed out
that we may now provide a surplus fund—mak-
ing an announcement to the public that should

inspire confidence, avoid the comments inci-

dent to an assessment (which must cover a
neriod of some fourth months) and the adver-

tisement and sale of stock of delinquent share-

holders. We will give this suggestion full con-

sideration, but at present we want to proceed

with an assessment on the stock.

Some months ago you suggested that loe

consider a change in the management. A
change recently occurred dy the resignation of

one of our active officers whom ive 'believe to

he the one refen^ed to in your letter.

Respectfully
H. Skinner
E. S. Collins

C. K. Spaulding
Natt McDougall
Chas. H. Stewart
O. L. Price

A. I. Cliarlton

Phil Metschan
James F. Twohy
F. F. Pittock

(r. 166-169) Directors.

On the 29th of March, 1927 at 9 :00 o'clock A. M.,

Price, Collins, Metschan, Spalding, Charlton, Skin-

ner, Stewart, and McDougall present, the Direct-

ors held a special meeting. Price presided and

Skinner was Secretary. Directors McCormick, Pit-

took and Twohy were absent from the state, and

the draft of contract between the Northwestern Na-
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tional Bank on the one part and First National

IJank of Portland and United States National

I>auk of Portland on tlie other part, providing for

the sale of all assets of the Northwestern National

rJank was presented to the Board, and Phil Met-

schan moved and Charlton seconded his motion

that the President and Secretary be authorized

and directed to execute and deliver this contract,

and thereupon Spalding moved and Stewart sec-

onded his resolution, '^That, whereas, various stock-

holders had made advances to the hank in the

a(/(jrc<jatc of a million dollars to be held hy the

hank as a (/uarantce for the payment of various

and sundry obligations owing to said bank ichich

have heretofore been criticised as undesirable as-

sets of said bank, etc.

Whereas by virtue of said advance of said
stockholders, the said bank became indebted in

the amount above set forth.

Now^ Therefore, be it resolved that the offi-

cers of said bank be and they are hereby au-

thorized to execute and deliver to MAKK
SKINNEK as Agent representing said stock-

holders who have made such advances, a non-

negotiable i)roi]iissory note of this bank in said

sum of one million dollars, payable upon de-

mand after all liabilities of said bank to its de-

positors and others than to said stockholders,

shall have been paid.

Thereupon a resolution was unanimously
ado])ted by the vote of all the directors present.

Thereupon a resolution was offered by Mr.
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Phil Metsclian who moved its adoption, which
motion was seconded b}^ Mr. Natt McDongall,
which resolution is in words and figaires as
follows, to-wit:

Whereas^ C. A. Morden and O. L. Price,

Trustees of the Estate of Henry L. Pittock,

have paid to the Northwestern National Bank
of Portland, Oregon, the sum of one million

($1,000,000) dollars.

Now Therefore, he it resolved that the offi-

cers of said bank be and they are hereby au-

thorized to execute and deliver to said C A.
Morden and O. L. Price as such Trustees, the

non-negotiable promissorv note of this bank in

the sum of one million' ($1,000,000) dollars,

payable upon demand after all liabilities of

^^aid bank to its depositors and to others than
its stockholders, shall have been paid.

Thereupon said resolution was unanimously
adopted by the vote of all the directors present.

There being no further business the meeting
thereupon adjourned.

(Signed) M. Skinner,

Secretary.

The form of this contract referred to is as

follows

:

"To First National Bank of Portland, Ore-

gon, and United States National Bank of Port-

land, Oregon.
Gentlemen :

—

The undersigned, The Northwestern Na-
tional Bank of Portland, Oregon, hereby ])ro-

Doses to sell, assign and convey to you all of its

assets of any name and nature in consideration
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of your assuming and agreeing to pay all of its

liabilities, including liabilities to depositors,

but excepting from said agreement to assume
and pay two certain notes bearing even date

herewith each non-negotiable in form; one for

one million dollars ($1,000,000 payable to C. A.

Morden and O. L. Price, trustees, and the other

for one million ($1,000,000) payable to Mark
Skinner, agent, executed by The Northwestern
National Bank of Portland; and excepting any
liability to any share-holders of said North-

western National Bank of Portland. It is

further understood that j^ou will liquidate and
convert into cash all of the assets so sold and
transferred which may be necessary to pay
those liabilities so assumed by you and the rea-

sonable expenses of such liquidation and shall

thereupon reassign and re-convey to the under-

signed all such assets then remaining.

It is especially agreed by C. A. Morden and
O. L. Price, trustees, and Mark Skinner, agent,

that if said assets so sold and transferred shall

be insufficient when liquidated to pay each and
all of said liabilities so assumed, said notes

and each of them shall be held for naught as to

said First National Bank and said United

States National Bank, and to evidence this

agi-eement, C. A. Morden and O. L. Price,

trustees, and Mark Skinner, agent, hereunto set

their signatures as such. Your acceptance of

this proposal shall vest in j^ou the title to all

such assets and shall bind you to assume and

T>ay the liabilities above assumed but not those

especially excepted as aforesaid. The North-

western National Bank of Portland hereby

guarantees to First National Bank and United

States National Bank each and every asset so

turned over nnd delivered, which guaranty shall
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be prior in right and prior in time to any
liability by K^ortliwestern National Bank npon
said non-negotiable notes to C. A. Morden and
O. L. Price, trnstees, and Mark Skinner, agent.

Tliis instrument is executed pursuant to tlie

unanimous vote so authorized, of a majority of

the Board of Directors of the Northwestern Na-
tional Bank, as appears in the records of said

Board in its minute book and by the signature
of said Directors appended hereto.

Said directors further agree to forthwith
call a special meeting of the stockholders of

The Northwestern National Bank for the pur-

pose of adopting a resolution or resolutions

ratifying the sale aforesaid and this agreement
and the passage of any other resolutions

germane thereto. Stockholders holding the
number of shares of the outstanding capital

stock of The Northwestern National Bank of

Portland set opposite their respective names,
join in the execution hereof as evidence of their

approval thereof and append to their signatures

the number of shares they respectively o^vn and
hold therein, and agi'ee at said special stock-

holders' meeting to be called for said purpose,

to vote affirmatively upon resolutions approv-
ing said sale, and this agreement and any other
resolutions germane thereto.

Yours very truly,

The Northwestern National Bank of Portland
By O. L. Price,

President.

Corporate Seal

Attest M. Skimier,

Secretari),
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The foregoing proposal is hereby accepted

:

The United States National
Bank of Portland
By J. C. Ainsworth,

President.

The First National Bank of
Portland
By A. L. Mills,

President.

Dated March 21), 1927."

The notes referred to are as follows

:

Portland, Oregon, March 29, 1927.

For value received the Northwestern Na-
tional Bank of Portland, Oregon, promises to

pay to the order of Mark Skinner, Agent, the

sum of one million dollars ($1,000,000) with in-

terest at the rate of six per cent per annum
from the date hereof, payable on demand, Avhen

and only when from the proceeds of the liquida-

tion of the assets of said payer this date trans-

ferred to the First National Bank of Portland
and the United States National Bank of Port-

land, all i)ursuant to contemporaneous guar-

anty of the payers, said last named banks have
realized sufficient to fully liquidate the liabili-

ties of the payer assumed under contract of

even date with the payer. In case suit or

action is instituted to collect this note or any
])art thereof, the said corporation promises to

pay such additional sum as the Court may ad-

judge reasoujible as nttorney's fees in said suit

or action. In witness whereof the said cor-

poration under authority of resolution of its
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Board of Directors has caused this note to be
executed by its duly authorized agents.

THE NORTHWESTERN NATIONAL BANK
OF PORTLAND
By O. L. Price,

Presideni.

The other note is similar in form, made to

Price «& Morden, trustees, for the same amount.

There were no meetings of stockholders of the

bank called, there were no notices sent out to ac-

complish what the Directors did on the 29th of

March or to get previous authorization so to do,

and the only notices that were sent and the only

meetings that were held were those with respect to

matters concerning liquidation afterwards held and

by notices subsequently sent. The record shows

:

Mr. Hampson : We will admit no formally

called meeting of the stockholders except as
shown by the records.

Mr. Logan: Admit no call.

Mr. Hampson: No formal call for stock-

holders meeting except as disclosed by the

records.

Mr. Bristol : From March 29th.

Mr. Logan : They are all in evidence.

Mr. Bristol: Then I understand that you
mean, Mr. Hampson, do I ^Qi this precise as be-

tween you and Mr. Hart, that both of you stip-

ulate that there was no called deliberate as-

sembly of the stockholders after January 11,

1927, until the meeting that appears in the

record of May 3, 1927, is that right?
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Mr. Hampson : I can't exactly say were no
stockholders meetings. I said that no stock-

holders meeting' was called in the manner pro-

vided for by the b^^-laws except as the record of

such stockholders meeting appears in the

record book which is already in evidence.

Mr. Bristol : You agree with that Mr.
Hart?

Mr. Hart: Yes, I go further; I will say
was none between the dates you specify; the

record so indicates.

Mr. Bristol : Mr. Hampson, don't say that.

Mr. Hampson : I will go further than that

;

I have no doubt that the stockholders met and
discussed the affairs of the bank but not called

as provided by the by-laws to make what would
be technicallv called a stockholders meeting."

(941, 045)

The published statements given out by the Bank

Directors of the Bank's condition on each succes-

sive call from September 15, 1922, down to and in-

clusive of ]\rarch 23, 1927, six days before the bank

ceased business, March 29, 1927, which statement

was published March 2S, 1927, in the Oregonian,

were offered and received in evidence, up to No. 51,

inclusive. These exhibits were offered serially from

No. 30 to 51, inclusive.

Exhibit Xo. .'50 was shown the witness, Paul S.

Dick, as the jiublished statement of March 23, 1927,

purporting to show under oath and exhibiting the

$2,.521,()7().17 composed of the capital, surplus and
undivided profits of said bank at that date, and
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Dick was asked wlietlier the discovered losses as of

March. 29, 1927, would wipe out the entire amount

and his testimony was that it would take

$6,400,000.00 cash to have i^instated the bank's

condition at that time.

These exhibits shoAved in the publication for the

call of December 31, 1924, the amount of capital,

surplus^ and undivided profits were given $2,499,-

317.81 by authorization of the Directors.

Similarly the published situation of September

28, 1925, was $2,596,730.18;

or December 31, 1925, the amount published

was $2,486,913.45;

For the published condition on the call of April

12, 1926, amount given as $2,519,148.29;

For the call of June 30, 1926, it was published

as $2,508,362.21;

And the publication for the call of December

31, 1926 carried the amount of $2,452,570.48;

And for the call which was made March 23 and

publication referred to as of March 28, 1927 above,

the amount was $2,521,676.67.

Fraley who was Auditor and Cashier, made up

a statement which is Complainants' Exhibit 31,

and upon this exhibit the Court will notice that the

capital surplus and undivided profits for the 29th
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of March, 1027, is given as $2,430,020.82. Tlie tes-

timony of Mel Young went into these and other fig-

ures.

Without argiinient the Court is asked to note

that the published statement as put out and which

Fraley testified he took care of, made in the

Oregonian on March 28, was $2,521,676.67.

Now we come to the Comptroller's photostatic

copies of the statements of assets and liabilities re-

ceived by him and certified over the signatures of

Olmstead, Price and l*ittock, sometimes Charlton,

Metschan and Pittock; sometimes Olmstead, Price

and Charlton, and Stewart, Price and Charlton,

consisting of Exhibits numbered consecutively 32 to

49, both inclusive, and being the period of time

for the same calls as published statements were

made in the Oregonian for similar dates commenc-

ing with September 15, 1922 and ending on the 23rd

day of March, 1927, which Exhibit 49 was offered

in connection with Exhibit 90 already in evidence.

These exhibits disclosed that the return made to

the Comptroller on the call for December 31, 1924,

was $2,480,198.74, being the capital, surplus and

net undivided profits and sworn to by Olmstead,

Price and Pittock;

And that for the call for September 28, 1925, it

was $2,524,639.95

;
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And for tlie call of December 31, 1925, $2,470,-

218.16;

And for April 12, 1926, Exhibit 46, $2,437,226.71;

For tlie call of June 30, 1926, $2,490,202.43;

And for the call of December 31 1926, $2,430,^

026.82, Exhibit 48;

And for the closing report of condition of March

23, 1927, Exhibit 49, $2,456,800.66.

It needs but the inspection of these figures to

show the differences between what were deliberate-

ly sworn to in the returns to the Comptroller

against the figures in the published statements on

each call; most of which and their source were

testified to by MEL YOUNG, the bookkeeper. (St.

p. 146.)

These discrepancies between the reports to the

Comptroller and published statements at each call

of the condition of the banli are vital and remain

unaccounted for by any defense or evidence in the

record. The amounts are easily computable and

run into thousands of dollars as demonstrated by

the evidence. For instance, for the year 1924,

Nineteen Thousand Odd Dollars, for the year 1925,

Eighty-eight Thousand Odd Dollars, for the year

1926, One Hundred Twenty-tv/o Thousand Odd Dol-

lars, and for the year 1927, approximately Sixty-

five Thousand Dollars.
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Exhibit 31, A. L. FRALEY, shows that with

the capital impaired $9,400,000.00 was needed as of

March 29, 1927. If the capital was excluded at

$2,000,000.00, it still left $7,400,000.00 to be sup-

plied; but we are told b}' the evidence that on

March 1st there was a million put in and after-

wards another million provided for, and on top of

this a two million contingent liability of the stock-

holders.

MR. AINSWORTH, PRESIDENT OF THE
UNITED STATES NATIONAL BANK, ONE OF THE
TAKING OVER BANKS OF PORTLAND, OREGON,
TESTIFIED THAT PROPOSITIONS HAD BEEN
MADE TO HIM IN 1923 FOR CONTROL OF THE
STOCK AT $150.00 PER SHARE, AND THAT ON
MARCH 28, 1927, AFTER ALL NIGHT LONG
GOING INTO THE BANK'S AFFAIRS WITH A
CROWD OF MEN, IT WAS DISCOVERED THAT
ALL OF THE CAPITAL SURPLUS AND UN-

DIVIDED PROFITS WERE SHORT BY ABOUT
TWO MILLION OF PAYING THE DEPOSIT LIABIL-

ITY, THEN FOUND THAT IT WOULD TAKE ALL
OF THE BANK'S CAPITAL SURPLUS AND UN-

DIVIDED PROFITS AT AN EVEN TWO AND ONE-

HALF MILLION, AND A ONE HUNDRED PER
CENT ASSESSMENT IN ADDITION, MAKING TWO
MILLION MORE, OR FOUR AND ONE-HALF
MILLION, AND THAT TO REINSTATE THE CAP-

ITAL SURPLUS AND UNDIVIDED PROFITS
WOULD REQUIRE TWO AND ONE-HALF MILLION
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MORE, WHICH WOULD TAKE ABOUT SEVEN
MH^LION DOLLARS. THAT THE MILLION

DOLLAR NOTES, TWO OF WHICH WERE IN-

VOLVED IN THE TRANSACTION OF HIS BANK
AND THE FIRST NATIONAL BANK AND WERE
TREATED AS CASH BECAUSE MR. PRICE DE-

LIVERED THE EQUIVALENT THEREOF IN BONDS,

AND THAT HIS BANK AND THE FIRST NA-

TIONAL DID NOT TAKE THE NOTES BUT TOOK
THE ACTUAL BONT>S.

MR. PAUL S. DICK, one of tlie officers of tlie

United States National Bank, corroborated Mr.

Ainsworth that the first negotiations of sale were

in Fehriiary, 1923, and he was shown the state-

ment, Exhibit 30, and asked whether it contained

the figures of the published statement of the bank

that he received from O. L. Price. Mr. Dick re-

plied that Price had given them the figures of the

report of the National Bank Examiner, Mr. T. E.

Harris, under the date of March 5, 1927, and upon

suggestion by Mr. Hart, the witness corrected his

testimony to ssij that the Harris report he probably

referred to was one of September 21, 1926, but that

taking the complainants' Exhibit 30 as indicative

of the condition as of March 29, surplus and un-

divided profits at $2,521,()7{k17, Mr. Dick stated

that the discovered losses would wipe out the en-

tire amount, and that it would have taken ${),400,-

000.00 cash to have reinstated the bank's condition

at that time.
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The Court will remember that Exhibit 30 is the

jniblished statement made in the Oregonian March

28, 1927, on the call made March 23, 1927.

LOXGSHORE, one of the officers of the bank,

testified that Mel Young was the general book-

keeper and kept the records of the bank up to the

time it closed, and that if anybody wanted to find

out the state of the bank finances, that was the

record that they would go to and which would

tell from day to day the condition the bank was

in, and that was always kept. That the overdraft

book was left for the convenience of the officers on

Mr. Jones' desk. The witness then went with much

detail into the manner of examining the bank and

said that the practice was to actually come in con-

tact with the physical papers themselves, and that

when items were to be traced of one sort or another,

they went to the departments to trace them, and it

was just as easy for anybody so doing to be able

to see what he saw as well as what other officers

of the bank saw.

On June 10, 1926, he wrote J. E. Wheeler a

letter, as follows:

June 10, 1926.

Mr. J. E. Wheeler,
Care of Telegram I'ublishing Co.,

City.

Dear Sir:

We acknowledge receipt of personal guar-

antee given by yourself to this Bank under date
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of June 8, 1926, covering loans made by tliis

Bank to the McCormick Lumber Company, up
to $240,000.00.

This guarantee is a continuing guarantee
and under same we ma}^ continue from time to

time to make advances to the McCormick Lum-
ber Company up to $240,000.00.

Yours very truly,

A. C. Longshore,
Assistant Vice President.

This witness identified the McCormick Lumber
Company account as the Complainant's Exhibit 2
as it was compared with the records of the bank,
and the photostat sheets were offered in evidence.

The witness then explained that this account show-
ed its opening in March, 11)26, and the continuance
of the transactions with that account through the

bank, and that it was part of the general books of

the bank.

THERE WAS NOTHING TO PREVENT ANY
OFFCER OR DIRECTOR OF THE BANK DURING
THE PERIOD FROM MARCH, 1926, FROM ASCER-
TAINING AND KNOWING WHEN HOYT, BROWN,
BATES AND HIMSELF TALKED ABOUT IT, WITH
RESPECT TO TME WHEELER-McCORMICK LUM-
BER COMPANY "CASH ITEM" CHECKS. Hoyt
had showed him a list of the cJiecli-s in July and
some in August tliat were returned unpaid. Mr.
Bates had taken the matter up Avith Mr. Skinner
and he had seen Bates a number of times take it up
with Olmstead—almost daily. Anyhody in that

l)anl' was in the sam,e jiositlon for general Jcnowl-

edf/e as the imtnes-'^ himself tvas.

Thnt before the bank closed there were extensive

rumors of the sale of the bank. On the street cus-
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tomers liad spoken to him about it, and the first

time he had heard of a sale of the bank was in 1923,

the same sale that Mr. Ainsworth had talked about;

that his fellow officers had discussed it with him
after the first of the year 1927. Also Mr. Bates,

;Mr. Brown and ^Ir. Hoyt, and that the rumors of

the sale which the witness had heard came before

the discovery of the float and before the chan2:e of

nresideuts on March 1, 1927, when Price succeeded

Olmstead.

The sfnrl' ffral:—
Exhibit 11 was sipied by Ballin and John

Twohy and Xo. HO was si.s:ned by TMieeler, Olm-

stead, Collins, Burckhardt, Skinner, Stewart, Mc-

Dous^all and J. O. Elrod. The first time that Burck-

hardt had seen Exhibit 60 it had three signatures

on it, ^Tieeler, Olmstead and Collins, and the wit-

ness signed after Collins. When Burckhardt had

talked with Skinner, Olmstead and Metschan, that

Skinner had told him that there was a movement

on by the Pittock Estate to get control of the Bank

and sell it to the First National, and that they

w^anted to prevent that. These Exhibits 11 and

60, were the pai)ers by which each signer agreed not

to assign or transfer his stock, unless a majority of

those signing should consent to the sale.'}->'

Olmstead had taken an option on Ballin's stock

as early as March, 1925, and that was the same

stock referred to in the letters of 1927, between

Olmstead and Balliii, and Burckhardt had been ap-

proached by Olmstead to sell his stock for $140.00,
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but Pittock had boiiglit some stock from Lindner

in the early part of 1927 at $120.00 a share.

DECKER worked in the Collection Department

and noticed collections on account of the McCormick

Lumber Company that commenced shortly after

1925, coming back every two or three days, and they

would be thrown in "Cash Items" and he noticed

that they were increasing; that he always referred

the items to George Hoyt, the Assistant Manager
in the Department, who was his superior officer,

and to Mr. Fraley, the Auditor and Cashier of the

bank, and upon question by the trial court the wit-

ness explained that "Cash Items" are part of the

Bank's assets. The Collection Items do not show
on the bank's statement at all, hnt the "Cash

Items" do. He always showed the returned Cash
Items to Mr. Hoyt and he told Olmstead when any

items came back ; that Fraley or ]\Ir. Bates, or any-

one, could go into the Department and make a list

of the items ; that the McCormick account was held

all of the time until the bank was able to get a

check to cover w^hat had been charged to Cash Items,

and the account was handled this way all of the

time as everybody knew it, and that these Cash
Items had to be taken in consideration to arrive at

the baiilv's condition all of the time each day, and
there was nothing to prevent any officer or official

of the hank acquiring the same knowledge that

Decker himself had during the periods of the

transactions; that these items denominated "Cash
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Items" as the account was opened in March, there

were lots of them ; they were all right on the sheets,

complainants ExhiMt 2.

The daily statement of the hank necessarily had

to show the total of "'Cash Items'' at the end of each

day's business. When the Examining Co7nmittce

was looking into the Bank's condition, the Cash

Items tvere listed in the usual way and they were

handed to Mr. Fraley that he might go over them

with the Examining Committee; that he turned his

lists over to the General Bookkeeper, Mel Young,

and that Mel Young tvould make entries on the

hank hooks.

RINGSEED, HOYT, JONES, BATES AND
HOKSTMAN all practically testified to the same

effect, amplifying Longshore's explanation and Era-

ley's methods of audit, and it thus appeared that as

early as July and certainly before August, the at-

tention of the bank officials was called to the large

amounts of Cash Items that were moving through

the Wheeler and McCormick Lumber Company

transactions in this bank. And the bank records

showed in connection with the daily statement book

prepared by Mel Young and always open to in-

vestigation by all of the officers, and by the over-

draft book always kept on Jones' desk, and by the

list of Cash Items kept in the Collection Depart-

ment, through Ilorstman direct, and under the guid-

ance of lloyt, that that ivas the avenue of con-
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stant information as the evidence discloses^ sJiowing

that as the Examiner had heretofore stated on pre-

vious transactions as hereinhefore shown, the ac-

counts called '^Sundry Bank,'' ^^Cash Items'^ and

'^Bills in Transit,-' progressively grew and increased

commencing in May 1926, and down through and in-

clusive and up to March 2, 1927; that these figures

were open and ohservaMe to anybody from clerks

on through to subordinate and in to superior offi-

cers whose particular attentions were called there-

to, and that these items ran into an increasing mil-

lion, heing in all $1,100,000.00, rising in September

to over $2,000,000.00 ivith gradual progression for

1926, and in October to over $2,000,000.00, and ap-

proaching $2,000,000.00 in November, 1926, whcfi

particularly on November 19, 1926, under testimony

of Fraley, the report of the Examining Committee

showed $1,833,084.84, and in January, 1927, the

items had fallen a little but remained on January

17, 1927, at $1,7000,000.00 odd, and on February 16,

1927 Cash Items Avere approximated $800,000.00

and Sundry Bank Account nearly $1,700,000.00 ; and

on February 28 the Cash Items were $823,000.00.

On March 1st, however, the same Sundry Bank

Items had been stated by Mel Young, bookkeeper, to

be $1,242,522.36. The difference bctiveen the amount

on March 1st, and the amount on March 2nd is ob-

rlously $796,762.00 in the account of Sundry Banks,

}\\Ai is the amount of the alleged and much talked

of kite or float of the Wheeler-Olmstead trans-

action.
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On ^larcli 2nd, a Cashier's check was made by

the bank to Mark Skinner for $922,100.00, and on

^rarch 2, 1927, an entry wns made in the Stocldiold-

ers' Account of $929,()00.00, and a credit was given

to Price, the president, of $7,500.00, the difference

between the entry to the Stockholders' Account and

the credit to Pric^ being $922,100.00, the amount of

Oashier's Check held by Mark Skinner.

The knowledge and means of knowledge of these

transactions were kno\\Ti to everyone in the bank,

and recorded upon its books, and the $922,100.00

Cashier's ('heck is the amount denominated by O.

L. Price in his testimony as the "first million."

The evidence shows by Exhibit 2 that the

total transactions between March 29, 1926, and

March 1, 1927, of McCormick Lumber Company and

\\Tieeler were $13,351:,976.03, and the other side of

the account shows that there were returns from this

vast amount of Items some $12,320,000.00, and the

difference would represent approximately what has

been paid.

Taking the items in connection with the bank's

statement book so specifically described by MEL
YOUNG, the bank's bookkeeper, the total with-

drawn money and credits in connection with the

Complainants' Exhibit 2 would indicate $1,G72,-

000.00, and the total paid about $87(1,000.00 leaving

;$790,7()2.00 as before in accordance with the entry

of ^Farch 2nd, as the summated result of the trans-



54

actions over a period of a year. Tlie basis for tliese

fissures appears in tlie statement of tlie evidence,

page 144, and following.

OLMSTEAD testified that tlie Pittock Estate

practically controlled the bank through Price and

Morden, trustees, and that just before he resigned

as president, Price was negotiating with the First

National Bank for the disposition of the Northwest-

ern National and that some time in 1925, Price and

Morden had wanted to sell the Pittock stock for

$125.00, and the reason they had written up the

property account for the banlv building at $490,-

000.00 was so that they could secure funds to take

care of the frozen assets of the bank, that Price

had objected to any method for taking the frozen

assets out as proposed by Wilde in 1925, AND
THAT THE BANK WAS TAKING ON NEW^
LOANS ALL OF THE TIME IN 1926 and 1927;

that many people ha'd said they did not want to stay

in a bank when they did not know where the control

would go, and these things were very harmful to

the hank; that Morden's efforts to sell the bank

commenced as early as 1923; that there had not

heen any Executive Committee or Directors meet-

ings at ivhich to his knowledge there had heen any

suggestion about selling the hank; that the bank's

affairs were exhibited to the First National and.

United States National, and the Comptroller's Re-

port of September 21, 192(), as made by Mr. Harris

was also disclosed, prior to the time that he, 01m-
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stead, left as president. This was done by Price,

and that although Mr. Morden was not a director of

the bank at the time of attempting to force Wheel-

er to sell the Telegram, yet as a Pittock trustee

and manayer of the Pittock Estate in connection

with Price he directed the policies of the hank. 01m-

stead as president said the Complainants' Exhibit

2 recorded the transactions of McCormick Lumber
Company with the bank, and he said that usually

both checks went into the account and were

credited as well as checks that came in transit and

came back unpaid were ultimately carried as Cash

Items, and tliat any department that carried these

items could he seen as indicated, daily and monthly.

The witness then testified about the transactions

with the Wheeler business in 1924 in which there

were checks and drafts unpaid and that Skinner

and Stewart handled the matter along with him,

and it was not done any different way in 1920 after

it started in March, 192G; THAT IT WAS IN JUI.Y

1926 THAT HE AS PRESIDENT KNEW FOR THE
FIRST TIME THAT CHECKS IN ANY VOLUME
WERE COMNG BACK, AND THAT HE THEN CALI^
ED MR. PRICE INTO HiS ROOM AND TOLD HIM
ABOUT IT. THAT HE AND PRICE DISCUSSED
THE AMOUNT OF THESE CHECKS AND HE TOLD
PRICE AS CHAIRMAN OF THE BOARD THAT THE
TOTAL AT THAT TDIE WAS SOMETHING LIKE
S200,(K)0.00 AND THAT HE FIXED THIS TIME
IN JULY OR THE FIRST OF AUGUST, AND THAT
PRICE AND HIMSELF WERE INFORMED THAT
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WHEELER WAS EXPECTING MONEY FROM
OTHER SOURCES; THAT THERE WAS NO TIME
WHEN ANY DRECTOR OR OFFICER WHO WANT-
ED TO KNOW THE EXACT AND PRECISE SITUA-

TION OF THE WHEELER RELATIONSHIP WITH
THE BANK COULD NOT HAVE ASCERTAINED IT.

That the Board of Directors had never discussed a

change of management with him, that it had been

his duty to go to the Comptroller for four consecu-

ive years, and that when he got hack in each in-

stance he told his fellow directors that the Comp-

troller insisted on a more vigorous policy, but that

there had never been a suggestion to him about a

change in management. IT WAS NOT UNTIL
AFTER THE CLOSING OF THE BANK, MARCH
29TH THAT OL^ISTEAD WAS ASKED TO SIGN
THE PAPER CONSENTING TO THE GUARAN-
TEE WHICH WAS PERHAPS A AVEEK AFTER
THE CLOSING OF THE BANK, AND HE SIGN-
ED THE PAPER AT THE REQUEST OF MR.
KERR IN THE VAULT ROOM OF THE SECUR-
ITY SAVINGS AND TRITST COMPANY.

Exhibits 69 and 70 were introduced in evidence.

Exhibit 69 is the Report by T. E. Harris, September

21, 1926, and Exhibit 70 is the report made by T. E.

Harris, March 5, 1927.

COLLINS testified that in the year 1923 he

paid $140.00 per share then for his Northwestern

stock. He paid $1.*)7.50 for some of it.
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SPAULDING testified that he could not recall

any particular instructions given by him to 01m-

stead about what he sliould do concerning "VVheeler,

1)3' the Board or anybody else, after the October 9,

1924 meeting, no more than what that resolution

applied to that was put on the minute book at the

time of the overdarft in October, 1924. He did not

recall any other time^ BUT THAT WHEN THE EX-

AMINING COMMITTEE MADE ITS EXAMINATIONS
EVERY FACILITY WAS PLACED BEFORE IT TO
ASCERTAIN THE AFFAIRS AND CONDITION OF
THE BANK.

Both 01mstead and Metschan admitted the

letters, and they were received in evidence as writ-

ten ])y them respectively to Burckhardt and Ballin

concerning their interests and the values of their

stock, and what they should do with it and how
Olmstead and Metschan each respectively would

look after and conserve the interests of the com-

plainants.

FRALEY, the bank cashier and auditor, among
other things testified about the procedure of the

Eramining Committee in November, 1926, as fol-

lows :

that the Examining Committee, Messrs. Mets-
chan, Charlton and Skinner had started their

examination at the close of business November
19, 192(1, and he had a stateuient in his pocket
showing what that eramination Avas to cover:

that tlie witness had written it up as he always
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had done and it was usual for Mm to give that
direction every semi-annual examination, and it

read as follows

:

MR. BRISTOL: Bank Directors' Examina-
tion. Assets and liabilities to be examined and
statements to be furnished by auditing depart-

ment. All cash to be audited by auditing de-

partment, for the directors, and with their as-

sistance when possible. Bank securities exam-
ined and audited from statement of securities

as shown by general ledger and security re-

cord." Then the words "Other real estate own-
ed" is that 3"0ur writing?

A. Yes sir.

Q: "Loans and discounts checked and ex-

amined from list furnished by note department
and from liability ledger sheets themselves.
Cash, items examined and checked to general
ledger from list furnished l)jj auditing depart-
ment, along with Cash Recapitulation.'^

Court: You can read it right along; we
will assume you read it right.

Q: "Verification letters sent to all C. H."

A: Clearing house banks.

Q: "Return letters given to directors with
cop3^ of settling statement. Examination of out-

standing cashier checks, certified checks, time
C-Ds, Demand C-Ds and Bills in Transit,

checked from lists made up hij auditing depart-
ment. Expense and interest paid, condensed
statement. Assets non-income producing, state-

ment. Loans and discounts on which interest

is not paid. Expense book and stock register

examined by directors. And then in writing
list of overdrafts. That is your writing?

A. My writing, (r. (tDf), (mi)
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And the paper that he prepared as auditor as above

quoted was for the guidance of the Examining Com-

mittee at that time and, according to his sugges-

tion, the Committee was required to go and look

into the cash items, and that they did it and they

had done so under his suggestion but he Avas not

positive whether they did it November 19, 1926;

and that on November 19, 1926, he gave them a list

of the cash items, and the same was introduced as

complainant's Exhibit 29.

The witness then produced three papers, consist-

ing of two credit memoranda and one debt mem-
orandum dated March 1, 1927, of the Northwestern

National Bank and described them as follows:

''Q: The first item is credit stockholders
assessment account, March 1, 1927, F. F. Pit-

tock, $17,500; Phil Metschan, $10,000; E. S. Col-

lins $76,000: O. L. Price special $7500; O. L.

Price $29,000; Pittock Estate $769,600; Charles
K. Spaulding $20,000. And paid and carried
out as $929,600. And initialled "F". That is

3'our initial?

A. Tliat is my initial.

Q. And upon that same date, and as part
of the same transaction, the next slip was
Credit, Profit and Loss account, transferred
from Stockholders Assessment. u\ccount to

take care of chargeoffs, $929,600, initial debt.
Is that right.

A. That is right.

Q. Now then, the corresponding entry, or
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the next part of tlie transaction is shown by
debit slip. Is that right?

A . Yes.

Q. As follows: Debit, Sfockfioldcr^s assess-

ment acoount, March 1, 1927, F. F. Pittock,

$17,500

$76,000

$29,000

Phil Metschan $10,000; E. S. Collins,

O. L. Price Special $7500 ; O. L. Price
Pittock Estate $769,600; Charles K.

Spaulding $20,000.

A. That is right.

Q. Now the next in order.

A. They come in this way.

Q. Then the next in order gives a credit to
Profit and Loss March 2, 1927, charge-off

3/1/27, account McCormick Lumber Company
and J. E. Wheeler items, should have gone to
Other Bonds, Stocks, Securities, etc. $796,762.

Opposite that is written ''Claims^' and in-

itialed "F."

A. That is right.

Q. There seems to be a lead pencil nota-
tion on that. What is that?

A. Mr. Skinner's initial.

Q. On March 2, 1927, debit "Other Bonds,
Stocks, Securities, etc." McCormick Lumber
Company and J. E. Wheeler Cash Items (see
over for list) $796,7()2, Cbiims Accounts, and
some initials.

A. That is right.

Q. Likewise initialed by Mr. Skinner in
lead pencil?

A. Same initial, yes.
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Q. And on the back of this are written
the items that are referred to on the front

of it?

A. That is right.

Q. Showing how the total of $790,762 was
made up?

A. That is right.

Q. And is that your writing, or somebody
else's?

A. My writing." (r. 704, 705)

The Avitness then read the items referring to

the McCormiek Lumber Company aggi'egating $92,-

087.00 ; then the items similarly referring to Mc-

Cormiek Lumber Company in the Forest County

National Bank, Tionesta, Pennsylvania $91,000.00,

similar checks on Brookville Title & Trust Com-

pany, Brookville, Pennsylvania, aggi^egating $534,-

475.00, and similar checks on Titusville Trust Com-

pany, Titusville, Pennsylvania, aggi^egating $75,-

000.00.

It is immdeiately observable to the investigator

of fact that if these items on these various banks

are added together as those compiled by Fraley and

handed to the Examining Committee (Complain-

ant's Exhibit 29) they total $793,102.00, a differ-

ence of $.3,000.00 from the amount $790,702.00 dealt

with on the books ^March 2, 1927, of which the Ex-

amining Committee thus had information in No-

vember, 1920.
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1 The witness Fraley then further testified by

question and answer on this subject as follows

:

"Q. The thii'd gi^oup that relates to the
ones we first read comprises total sum of

$929,000, denotes somewhat of a corrective

entry, does it not?

A. The first item of $7500 is correcting
entry showing refund to Mr. Price for over-

payments on stockholders assessment.

Q. And the second one?

A. The second represents the transfer of
stockholders pa^'Uients on that, in Profit and
Loss Account, to Cashier's Checks, which was
transferred or given to Mr. Skinner, to be held
by him as trustee for the stockholders.

Q. The first paper explains, March 21,

1927, debit Profit' and Loss Account, O. L.

Price, 3/1, over-payment on stockholders as-

sessment recorded to his account $7500, in-

itialed by yourself and Mr. Skinner?

A. That is right.

Q. In connection with that March 2, 1927,

debit Profit and Loss Account entry of 3/1/27,

stockholders payment to guaranty fund, en-

tered as stockholders assessment in error, held
in "CC" meaning Cashier's Checks.

A. That is right.

Q. Xo. 172137, and so you will understand,
Mr. Hart, Cashier's Check is No. 172167.

A. I ciMi explain that.

Less O. L. Price over-payment refund
$7500, and then a deduction from $929,600,

that I read in. And the first grou}) of papers
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should 1)6 ^larch. 1st, to wliicli this entry refers,

shoAvino- debit on that slip of $1)22,100?

A. That is right.

Q. And then you say a Cashier's Check
was made out. That is also initialetl by you
and Mr. Skinner?

A. Yes.

Q. Now the Cashier's Check referred to,

that was given to Mr. Skinner, 172167 on
March 2, 1927, $022,100 and signed by Mr.
Hoyt and IMr. Skinner is still holding it?

A. Yes.

Q. As trustee for whom, you say?

A. For the stockholders who had paid in

on this assessment.

Q. And is the subject of that entry?

A. Yes.

Q. And that is the way—your mind is suf-

ficiently directed to this entry so you know
what I am talking about—the way that was
taken care of, as I asked you this morning?

A. Yes.

Q. And as auditor did you know—and to
be certain if you did I will show you the book
as of Xovember 19, 1920, ichat the amount of
Sundry Bank items teas on that date, as shown
on the daily statement of the bank.

Q. Did you know of that item?

A. I did.

Q. And at the time it was entered there?

A. Yes.

Q. And at that time it Avas what, as
shown?
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Q. And at that time your Cash Items was
also shown to you, was it?

A. If tvas.

Q. How much?

A. $20,731.44." (r. 706, 707, 708)

Q. Can you tell me why, with respect to
these papers you produced about this entry,

that Mr. Skinner had to O. K. them, why he
put his initials on them.

A. Because lie authorized me to make the
entries." (715)

Price on the part of the defendants in salient

features of his testimony pertinent to this sum-

mation testified among other things:

That the witness is a la^\^er and was admitted

to practice in 1900; that the first information he

had of the total amount of the float transactions

was during the criminal trial. He remembered a

figure involving something like thirteen millions of

dollars, during the period Avhich was in question,

but also recalled that there was a considerable

amount of these transactions that were redeposited,

and a veiy large amount of returned items, and

also some that were paid. Mr. Morden went with

him to the Clearing House and was there with him

all the time of the first meeting, when he was ex-

plaining conditions and endeavoring to get help.

That the rapid growth of the ])ank, the peak of

the transactions, noticeably commenced in 1914

and ran up to 1918 or ]M>ssi])ly 1919. Witness was
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asked if he recalled along about May 25, 192G, be-

fore he went to Washinj^toii, that the assets ob-

jected to ran to an amount of three million and

some odd thousand dollars, but stated that he did

not recall the amount of assets that were objected

to, he knew that in all the reports there were many
items that were criticized, and when his attention

was calle<l to the Harris report of March 5, 1927,

wherein Harris pointed out to him specific losses

of $()o4,50{>.00, witness answered that the report

would show that, but he had forgotten, that it

was a considerable amount, but that he didn't

remember the amount; that it was veiy likely, as

overdue paper often amounts to considerable where

people were getting renewals on it. His attention

Avas then directed to the Harris report and the

Wheeler lines outside the float, as far as estimated

losses ran, $1,49(),000.00 and some odd, and he was

asked whether he recalled that amount outside the

float of $800,000.00, and he stated that the total

estimated losses Avere approximately two million

dollars. The witness was asked if, when Harris

got down to the place where he was computing the

bank's total condemned assets or total criticized

assets, he t(X)k a total of practically two and a

half millions of money, and he answered "Practi-

cally." He was making—he was ])reparing for

this 100% assessuient which we requested. Witness

was asked, '''And you recall, don^t you at that time,

that Harris showed that Capital, Surplus and Undi-

vided Profits, applied against what he computed.
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left the bank insolvent by several thousand doU
lars?^' and he answered that Harris had made that

provision.

That tlie first discussion of change in manage-

ment was in the fall of 1922, but that was not

taken up directly with the board of directors, that

he discussed the matter with various members of

the Board as to what might possibly be for the

best interest of the bank, and this was following

the time when some of the loans became slow and

they had to cease paying dividends; that it was

finally concluded that change in management was
not necessary or advisable—that these matters

were discussed with Mr. Charlton, Mr. Metschan

and Mr. Spalding, he was not certain that he had

talked to Spalding, but remembered discussing it

with Charlton and Metschan. That in 1923 it came

up again, but it was finally determined that 01m-

stead was the proper man for the place; he didn't

recall having discussed it again until the meeting

of June, 1926, the time with the Comptroller at

Washington. That the loans he spoke of as af-

fected by deflation were renewed from time to

time, but continued down to the period of defla-

tion and the Executive Committee thoroughly dis-

cussed these matters, and that the high peak in

loans adequately secured was about $15,000,000.00.

(r. lOGO) When his attention was called to the

published calls, say commencing in 1922, the wit-

ness answered that it nmst l^e remembered that
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they were at their lowest at that time, because

that was the deflation period that he spoke of, that

the loans he spoke of were alwaj^s carried in Loans

and Discount, as the statements were made and

amounted to the same thing he referred to when he

spoke of Xotes and Discounts. That all of their

profits were charged up to take care of losses de-

termined by the Examiner after they ceased to pay

dividends in 1920; that the Executive Committee

met every Tuesday and discussed loans and renew-

als, then passed their conclusions on to the Board,

who passed on them, and they were recorded at

their regular monthly meetings. The witness was not

pleased with the sale of the Menefee and Standifer

and Jones stock to Wheeler because he thought

that that sale interfered with his negotiations to

sell the bank. Tt did not occur to his mind as to

the fact that there was engendered opposition be-

tween the element of the presidency of the bank,

and the witness i^eju-esenting the Pittock Estate at

that time. (10()3) That he and Olmstead were

always extremely good friends and as far as he

knew that friendship still existed, but that his

eyes had become entirely opened in the last few

months—were apparently not at that time (1923)

that he had every confidence in all the officers of

the bank: ilmt lie never fif/ured at any time that

he had control hctjonil the Pittock Estate, the Pit-

tock heirs, handled hjf himself and Mr. Piper—
that that was the only st(x*k he ever attempted to

sell, ffw// didn't trtrnt an if effort to make any sort of
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combination because lie didn't think that was neces-

sar}^, and lie hadn't supposed any was being made
against him. That Wheeler had had very extensive

transactions with the bank prior to 1923, and that

he knew generally the condition of affairs, that

they were discussed often; that Olmstead had told

him where Wheeler got the money to pay for the

stock, at the same time that he told him of the

purchase, that Wheeler had bought the stock and

had borrowed the money from the Anglo bank with

which to pay for it, and had paid the sellers cash.

That between the years 1923 and up to the first

Otto report in August, 1924, they were anxious

to have the Wheeler obligations paid although at

that time they thought they were perfectly good,

but he never discussed the matter ; that there Avere

none of them that were anxious to loan Wheeler

money in recent years ; that the ^Vheeler loans were

criticized by the Examining Committee in 1924,

and the bank didn't want to lend him any more
monej^, but wanted him to clean up his obligations,

and it was at that time that Wheeler and his line

were considered to he in charge of Mr. Olmstead,

and that he Olmstead had handled it from the start

and ivas continuously reporting what success he was

having to tho. Board, and there ivere criticisms made
of the Wheeler Loan in 1925; that most of the

conversations they had ivere with Olmstead and not

with Wheeler, as to the condition of the Wheeler

loans, and they relied principally upon the reports

ivhich they got from Olmstead each tveek, although
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some of the directors may have talked directly to

Mr. Wheeler^—the witness did not recall that he had

talked to Wheeler about it until after February, 1927,

and Avlien lie talked to 3IcIiitosli in June, 192G,

iilK>ut the C'lianji'e in management, he had a copy

of the last examination, the letter, before him and

they asked just what he meant by that and he

said of course he meant a change in the presidency;

the witness did not recall that he said why, and

could not recall any conversation with Metschan,

or Stewart, that he had had as to Avhy he recom-

mended the dismissal of Olmstead, but presumed it

to be because of the unsatisfactory showing that

the bank had made in the last few years. Witness

did not recall whether or not he had communicated

to Olmstead what the Comptroller had said about

the change in management, but of course Olmstead

had seen the criticism. That it would have been

somewhat em])arrassing to him to have spoken

about it, since it had been decided that it w^ould

not be wise to make a change as Olmstead Avas

thought to be the person who could more readily

get the subscription of $37.50 per share out of the

stockholders, and to assist in working out the mat-

ter, getting the new corporation worked out; that

they were anxious to have Wheeler pay up, and

the Wheeler line was one of the objects of criti-

cism as having been carried too long at that time.

That the letter of April 26, 1926, was the letter to

which he referred, and as to what he meant as

written by the Comptroller, and that the witness
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hesitated to speak about the matter, and did not

recall any of the directors speaking to Olmstead

about it, as they did not want to discourage him in

putting his full heart in the work in regard to the

corporation. Witness did not remember whether he

wrote a letter or sent a telegram back to Wash-
ington stating that it would be all right for Mr.

Olmstead to go ahead and see the stockholders.

AT THE BEQUEST OF MK. HAKT IT WAS
HEKE STIPULATED THAT THE RECOKD
SHOULD SHOW THAT WHEN OLMSTEAD
AND WHEELER WERE INDICTED BY THE
FEDERAL GRAND JURY BECAUSE OF THE
TRANSACTIONS OF THE RECEIPT AND GIV-

ING IMMEDIATE CREDIT FOR A LARGE VOL-
UME OF Mccormick lumber company
CHECKS, WHICH CHECKS WERE RETURNED
UNPAID, AND THAT BOTH OF THESE MEN
WERE LATER TRIED AND CONVICTED ON
THAT CHARGE IN THIS DISTRICT, (r. 1082)

SINCE WHICH TIME BOTH MEN ON MAY 15,

1929, WERE INCARCERATED FOR THE PERIOD
OF THEIR RESPECTIVE SENTENCES IN McNEILL
ISLAND AND ARE NOW SERVING TIME.

SPECIFICATIONS OF ERROR

(Rule 24 (b))

First Specification. The Court erred on the

record in holding that these suits were not of a
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local nature, and therefore erred in discharging

defendant Chaimcey MeCoi'miek, a director and

resident of Illinois.

Second Specification. The decree of July 11,

1928, of theconrt below was and i is erroneous in

holding- the said bills- of complaint herein were

without equity, that the allegations therein failed

of establishment that the complainants were not

entitled to relief as to any of the defendants - and

that the causes be dismissed.

Third Specification. That there was error in

failing to hold and decide in conformity with the

evidence and proof in said cases and upon the

theory of the complainants' bills that the respond-'

ents were liable to the complainants as trustees,

and that is such trustees they were liable for re-

sulting injury for want of performance of their

trust^ as the evidence showed it to be as directors

of said bank.

Fourth Specification. That there was error

under the evidence and record in this case in. fail-

ing to hold and to decide that the defendants had

mismanaged and did mismanage and had not con-

ducted and did not conduct the business, assets

and proi>erty of the Xorthwestern National Banlv

in the interest of the stockholders of said bank.

Fifth Specification. That there was error by

the court below u\Hni tlie whole cause in failing
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and refusing to consider the evidence of tlie com-

plainants and applying tlie same to the conclusion

that the critical condition in which the hank came
about to be in March, 1927 was due to the acts of

said directors, respondents herein, and in fail-

ing to hold and to decide that they had reason and
suspicion to know that the transactions which had
withdrawn large amounts from the bank within

the past year or so prior to its closing were plainly

before the directors under the facts and circum-

stances which it was their duty to prevent.

Sixth Specification, That the action of the

court below is erroneous in that it failed to give

any consideration in conformity to the evidence of

the transactions indulged in by the majority in con-

trol represented by said directors which subjected

the stockholders and these complainants, appellants

herein, to contingent liability as such as well as to

an additional liability to the undertaking banlvs

without the consent of such stockholders.

Seventh Specification. That under all of the

e^ddence and the allegations of the bill the decree

should have been for the complainants and against

the defendants, respondents herein.

BRIEF OF THE ARGUMENT

(Rule 24 (c) )

The arrangement of this argument is designed

to follow the specifications of error in their order

as made.
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FIRST, then, the (lischarge of McCormick.

Where is the situs of the bank's assets and af-

fairs? In the state and residence of the banking

association or in the state and residence of the

director?

JMnst the director who swears honestl}^ and dili-

gently to administer the affairs and assets of the

bank at its place, be favored in event of loss to

answer responsibility in the state of Illinois, at

his place?

Are the equitable claims of stockholders of any

less "LOCAL NATUEE," or the accounting for

dissipated assets of the bank of such situs, that

the Court of the district where the bank is situated

is without jurisdiction?

Then, if so, all bank directors need do is to re-

side in jurisdiction outside and away from the

place of the l)ank to escape being called to account

for their failures of duty and diligence in behalf

of the bank.

Certainly the oath of office of all of these Di-

rectors api)Ued to the doing the business of the

bank at Portland, Oregon. Its assets, the equitable

claims of the stockholders thereto, and the relations

of the stockholders thereof were in no other place

than here in tlu' District of Oregon.
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Tlie defense succeeded in convincing tlte Court

that McGormick could only be sued in the district

of liis residence, and ' disregarded the local nature

of the whole matter.

No exi3ress case involving a bank director has

ever been decided. By analogy, however, with re-

spect to interests in personal property, there are

cases in this district as well as others that support

the position of appellants.

Consolidated Interstate Mining Go. v, Cal-

lahan, 228 Fed. Eep. Page 531, A decis-

ion r hy: District Judge Dietrich.

The assets of the bank and the means by which

any accounting could be had were all in the Dis-

trict of Oregon, unless it is to be said that what-

ever liability came about in the accounting of the

bank's affairs would be a personal liability of the

director enforceable in Illinois. Well, that is a

matter of enforcing the Judgment of the District of

Oregon as against property in another district for

the purpose of getting satisfaction.

Chase r. . WcfeZar. 225 U. S..79, 5(> L. Ed.
990.

Jellenick v. Huron Copper Mine Co., Ill-

U. S., Page 1, 44 L. Ed. 047.

The District Court of Oregon does not acquire

jurisdiction in this case alone by diversity of citi-

zenship but because the activities of this bank are
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goA'erned by federal law, and because the banking

association Ls an instrumentality and fiscal agency

of the United States, and it is and was with respect

to its management that the court's jurisdiction was

sought.

In Dougherty v. McDowell, 276 Fed. 728, it was

held that shares of stock in a corporation have a

situs as propertj' in the state in which the cori^ora-

tion is organized, although the corporation has no

other proper t;y there and transacts no business ex-

cept to hold its annual meeting.

Myers r. Occidental Oil Corporation, 288

Fed. 91)7, and

France v. Buder, 11 Fed. (2d) 854.

are illustrations of the personal property rule and

the local nature giving situs characteristics.

The Circuit Court of Appeals, Second Circuit,

in Norrie v. Lohman, li\ Fed. (2d) 356, at page

358, distinctly held that the interests represented

by shares of stock have a situs for the purposes of

jurisdiction in the state where the corporation is

engaged in business, and denominated the proceed-

ings with respect to stock as quasi in rem.

Suppose McCormick has been sued in the Fed-

eral Court in Illinois l)y either of the complain-

ants, in the interests of the bank and all other

stockholders it can readilv be seen that bv virtue
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of the nature of the proceeding itself (as it were

stockholders upon their relation to the bank), Mc-

Cormiek could well say that the bank could not

be a party against him in Illinois where he had not

agreed to serve it, and that his duties Avere to be

performed in Oregon.

If the jurisdiction is to be taken as a matter

of personal privilege to the defendant, it follows

that bank directors residing out of the district

where a national banking association is located

cannot be sued if the trial court is right. It may
be said by analogy that if any receiver or agent of

the Comptroller had sued for this bank the jurisdic-

tion is specifically venued by statute in the Dis-

trict where the bank is. Naturally, not because of

the statute, l)ut of evidence.

SECOND, then, Second and Seventh Specifications

considered together.

The decree of July 11 on which this appeal was
taken, held the bills of complaint to be without

equity, that there was no evidence to establish the

allegations, and that the complainants were not

entitled to any relief; aitd the appellants complain

that un'der the evidence (summarized statement of

which is shoAvn in this brief), and the allegations

of the bills of complaint, the appellants were en-

titled to consideration in equity and to an account-

ing and relief as prayed.
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The pleadings so far as tlie two complaints

are concerned do not differ except as to the owner-

ship of the stock and the fact that one complain-

ant alleges that offers were afterwards made for

the Wheeler stock to get it into the combination

on the basis of 10 cents or $10.00 per hundred. The

answers, however, are essentially peculiar.

The court will find admissions of fact from each

of the defendants, represented it is true by differ-

ent counsel, but who seem to follow the draft of

the pleadings prepared by Messrs. Carey & Kerr

for the defendants they represented including the

bank. Except for a difference or two upon the

part of the defendant Spalding and upon the part

of the defendant Morden, the wide differences and

inconsistencies are found in the answers of the

defendant Olmstead; and as he tells his story in

his pleading it is entirely inconsistent with the

stories of the other defendants. Substantially, too,

Olmstead testified as he plead. The other defend-

ants testified to conclusions and opinions or that

'Hheij could not remember," or '^coiiJd not recall,'^

but where any of them gave a fact it was in ac-

cord with Olmstead's pleadings and testimony, in

all of the many i)arti('ulars.

At great cost to the appellants all of the plead-

ings in both cases have been put in the record,

though the cases were tried together as one case,

substantiallv for all of the stockholders in behalf
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of tlie bank. Obviously, because of tbe control of

the stock by the Pittock Estate, Morden and Price,

trustees, the bank itself as alleged was not or

would not be authorized to sue them and their

fellow directors. The evidence bears out Olmstead's

pleading and supports the pleadings almost in

every identical particular of both complainants.

In fact, there is not one item that was alleged that

did not have definite proof either in the examiners'

reports introduced in evidence, or in the records of

the bank introduced through the defendant Skin-

ner. The explanations that the defense made about

these transactions were as matter of course their

interpretations of them under the law, but what-

ever inteii^retation is given to them it cannot be

an interpretation that does not satisfy the law, and

the duty required by law.

As set forth in the opening statement here in

this brief the gist of this whole matter is inatten-

tion to and mismanagement of the affairs of the

bank. What these directors were doing were not

casual things, but deliberate assertions of acti^dty

of supervision in response to official complaint. And
despite the disclaimers and denials of the de-

fendants, it does not seem that anybody could do

otherwise than attribute to them the knowledge

which rea'dily could have been obtained with re-

spect to the financial condition of this banl^ in the

course of the supervision Avhich they professed to

be actively exercising.
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Please note iii the letter of the directors dated

October 23, 1925, addressed to Comptroller herein-

before set forth, and the reply of the Comptroller

under date of Xovember 17, 1025 thereto, followed

by the communication to the same Directors by the

letter of the Comptroller of Currency, dated the

2()th day of April, 192() (set out herein in the sum-

mary of the evidence for the information of the

Court) it distinctl}^ and unequivocall}^ appears that

the very things that were to be done were pointed

out to them by the officials of the Ignited States.

These are the very acts of failure and omission that

received condemnation by the Supreme Court in

the Yates case, 240 U. S., Page 502.

Moreover, these directors appointed a Commit-

tee in May to go and see the Comptroller in June,

192(). Olmstead could not go on account of the sick-

ness of his wife, so Price, Metschan and Stewart

went, and the whole summer of 192() went by.

Now comes the astonishing aspect and position

of these directors, that is, that the report of Harris

based on the examination September 21, 1926 was

to help them to get a company organized to take

over the undesirable non-bankable assets. Here is

what the national bank examiner said in his letter

(hereinbefore quoted in the summarized report of

the eviden(e for the aid of the Court), on the 27th

of October, 192/1, to Olmstead:
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"Estimated losses impair your capital in

the sum of $237,460.78, tlie only legal means
for tlie restoration of wliicli is an assessment.
WHICH WOULD :N^0T ONLY CAUSE UN-
FA^^ORABLE COMAEEXT BUT WOULD
LEAVE THE BANK WITHOUT A SUR-
PLUS FUND."

It does not look likely or reasonable tliat tlie

purpose tlie respondents assig-ned to this report can

be interpreted consistent with this langaiage.

At this particular time there was over four

million of doubtful assets and losses, and the

examiner went on to say that it was entirely in-

adequate to do otherwise than to remove all of

these possible losses an'd doubtful assets so that

the bank might take its proper place among metro-

l^olitan institutions. If the reasons assigned by

the defendants is as they endeavored to make the

Trial Court believe, ivliy did the CompfroUer on

December 2, 1926 write the Board of Directors re-

ferring to the Harris report of September 21, 1926

and call attention to the impairment of capital

surplus and undh'ided profits?

During this very time there is an entire want

of record entry to shovv' that the Board of Directors

considered the Examining Committee's report or

acted upon it until February 16, 1927. That is the

Examining Committee's report in November, 1926.

But the Board of Directors on the 11th day of
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December, 1020, holds a meeting cousidering the

Harris reix)rt, recognizes the comment and criti-

cism, and says they were given special attention

and adopts the suggestion to organize a company

to talve out non-bankable assets.

It is perfectly plain from the evidence herein-

before quoted, particularly of that of Skinner and

the report of Examiner Wilde of March 25, 192G,

that the Board of Directors had before them the

entire matters referred to in the respective bills of

complaint as therein alleged, and which are shown

in the Wikle Reiwrt in the quotations hereinbefore

made (Pages ... to . . . ) and they were told that

the bank had been doing an illegitimate business,

the words used were ^'Beyond its legitimate field of

hanlinf//' and wound up with the statement that

"these transactions were investments which your

Examiner considers as entirely outside of the pur-

pose for which hanls are chartered/' This was

written March 25, 192(), and became and was the

foundation of the letter from the Comi)troller of

Currency to the Directors on April 26, 1926; so

there is no doul)t of knowledge, notice and full in-

formation.

How, then, can it rightfully or justly be said

that there was no evidence to sui)port the allega-

tions of the complaint, that thei*e was nothing

upon which equity could exercise its functions?

Judge Kobert Sharp Bean, the tri;il judge in the
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criminal case against Olmstead and Wlieeler was
the trial judge in this case ; and in the criminal case

he delivered the law principles as follows:

"Now under the law of the United States
a given number of persons may, by complying
therewith, obtain a charter or authority to set

up, open and operate a federal reserve banlv.

The association so organized and formed be-

comes a corporation with an entity and a legal

individuality separate and distinct from its offi-

cers and stockholders. It is imi^ortant, I think,

in a trial of a case of this character, to keep
that fact in mind, and to remember that the

oncers of a federal reserve bank are not the

bank, but simply its agents, authorized and em-
powered to supervise, and manage and control

its affairs. After a bank has been organized
and authorized to do business, it may receive

deposits, keep the accounts of its customers,
pay checks, make loans, 'discount bills, issue

drafts, and in fact do a general banking busi-

ness. It is apparent therefore that the interest

of the depositors in a bank, and of the stock-

holders and customers depend largely upon the
integrity and financial standing of the institu-

tion, and as its officers and those in control

thereof, and charged with the conduct of its

affairs, mtty through carelessness, recklessness

or violation of the law, dissipate and waste the

fundjt, the law has provided certain penalties

and certain provisions to prevent matters of

that kind. The law does not require or com-
pel any person to become an officer or employe
of a federal reserve bank. No one is compelled
by law to discharge any of the duties which it

prescribes, or to place himself in a position

where it is possible for him to commit any of
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the crimes denounced by the statute. //, how-

ever, he voluntarily becomes an officer of the

bank, the law requires of him the faithful and

honest and exact performance of his duties.

And in order to accomplish this, it has pro-

videil, amontr other things, that any officer, di-

rector, agent or employe of any federal reserve

banlv who wilfully misapplies the moneys,

funds or credits of the bank, with intent to

injure or defraud the bank, and every person

who, with like intent, aids and abets him in so

doing, shall be giiilty of a crime, and if con-

victed shall be punished as in the statute pro-

vided."

Record {U. S. v. Olmstcad and Wheeler)
Volume 6, pages 1G32 and 1()83.

"Before the law all persons stand on the

same footing. It is the duty of courts and
juries to administer the law without respect

to persons and do equal justice to all without

regard to rank and standing."

Record ( U. S. v. Olmstead and Wheeler)
Volume 6, page 1651.

THIRD, then, the Third, Fourth, Fifth and Sixth

Specif ications considered together.

So arranged to avoid duplication of argument

and presentation of authority.

The record, at this point, i)resents to us a bank

that had been continuously reported to the Comp-

troller an<l to the public as in excellent and un-

usual condition, and of rapid and ccmtinuous

gi^owth, upbuilding and progress.
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The record also shows that as early as March,

392G the account of McCormick Lumber Company
was opened and the check transactions almost

immediately reached large volnme by May of that

year, anJd in June and July, Hoyt and Bates and

Longshore and Brown knew and called the atten-

tion of their superior officers to as much as $200,-

000.00 of these checks floating around.

The record also significantly showed that in the

Wilde report of March 25, 1926, this same practice

as outlined by Skinner in language as follows, was
called to the attention of the directors

:

^^Sundry drafts in transit discounted by J.

E. Wheeler are drawn by J. E. Wheeler upon
Wheeler and Wheeler Lumber Company at San
Francisco, and Schmearbaugh, Pennsylvania,
and are carried in account ^^Bills in Transit'''

and should be carried in "Loans and Dis-

counts," and that one of these drafts was a
renewal and that the McCormick Liimher Com-
pany protested checks and Wheeler-Olmstead
Company protested checks, hoth carried as
Cash items, were eliminated during the exami-
nation, having been taken up by J. E. Wheeler
and McCormick Lumber Company. (PLEASE
NOTE) (our words).

"The original checks were payable to and
credited to the account of J. E. Wheeler, and
at this examination classed as ^Excess Loan'
with direct liability to J. E. Wheeler."

The examiner furthermore tells the Board that

this entire Wheeler loan was the elimination of
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tlie McCormick indebtedness at tliat time of some

$87,000 hut the addition to the loan of the Discount

and Cash Items listed above.

Then in the face of this we have the visit to the

Comptroller at Washington by three of the Direc-

tors o])vioiisl,y to see what was to be or could be

done. That was in Jnne, 102G, by Price, Stewart

and Metschan.

All of the AVheeler transactions were in the

bank, and a large number of other items too num-

erous to mention, and the Examining Committee

was examining, and FRALEY says in detail in

the e^'ldence hereinbefore quoted what he told them

to do, and called their specific attention to the very

things that the complainants in this case alleged

about in their complaints. And yet Mr. Skinner,

Mr. Stewart, Mr. I»rice, Mr. Collins, Mr. Metschan

and Mr. Spaulding, say they knew nothing about it.

IT WAS THEIR BOUXDEN DITTY TO KNOW.

In this state of affairs let us pass the discovery

of the float as it is state<l to be by them February

11, and we come to the dismissal of Olmstead and

the institution of Price, with the same directors,

and v>e are told that O. L. Price has been elected

president of the bank and will have active charge

of the bank's business, and it will continue to serve

the public as a financial institution of first import-

ance and known rcsponsihility. This was March -,

1927, and in 27 davs the bank closed its doors.
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Tlie first part of this statement of Marcli 2iicl,

1927, is in accordance with the allegations of the

bills of complaint that the Pittock Estate had ac-

quired a large measure of interest and control in

the bank corporation. Three days after this publi-

cation which was given out by the officers and di-

rectors of the Northwestern National Bank as the

proofs show, Harris made his famous report of

March 5, 1927, and the directors tvrote the letter

of March 18, 1927 to the Comptroller of the Cur-

rency hereinhcfore set out. Space does not permit

of its being set out again, but a reference to it di-

closes that no correction had been made of the

previous impairment of capital surplus and profits.

Do not let us forget that this had previously

been called to the Board's attention in September,

1926, that the Board knew by the Wilde report in

the early spring of 192G a similar state of affairs.

Do not let us forget that as early as the 28th of

July, 1924, Mr. Mcintosh himself wrote to these

Directors the letter hereinbefore set forth, showing

the same situation of the figures applied to the

impairment of capital, surplus and profits of this

bank; and yet the directors were reporting it in

sound condition and of known responsibility and

continued subjecting the stockholders to that impu-

tation of care and attention and resi^onsibility to

the public which of course as directors they were

bound to protect.
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But "LEST WE FORGET," each and every one

of these defendants who testified SAY THE
WHEELER MATTER WAS LEFT TO OLM-

STEAD.

The By-laws of their oivn institution prohihited

that; and Price tvas Chairman of the Board ivhen

Olmstead tvas President. The directors admit in

theii* letter of March 18, 1927, that the bank had

been under criticism from Washington for a num-

ber of years, and in this letter notwithstanding the

pnblieation of March 28, 1927 in the Oregonian,

they were unanimous in the request that the Comp-

ti'oller issue a formal notice of impairment of

capital. They admit in their letter that they had

no fault to find with the classification of assets

made by the Examiner. When the Examiner, how-

ever, made a suggestion about notes, they very

readily stated why they did not desire to give

notes as directors.

Nevertheless, their attention was called that

losses had been estimated on loans classed as ex-

cessive, aiid that the directors had been requested

to remove these notes personally (PLEASE XOTE
THAT).

They discussed the law with the ('omi)troller and

make the aspiring statement "WE DO NOT AD-
MIT ANY LIABILITY IN THIS CONNECTION."
Well, they ]nay not admit it, but at that time, the

law said the liability existed, and officials of the
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United States cliargecl tliem witli it,—how could

the Trial Court ignore sucli evidence? Then they

followed this in this letter with this statement,

^^While there are excessive loans in the hank, and

at least one of these loans became excessive in

direct violation of the resolution of the Board/'

If Your Honors please, this famous resolution

of the board insiduously referred to, was that of

October 9, 1924, when Olmstead was away, and

there is no evidence that they ever did otherwise

than continue the same activity by the same loan-

ing officers that they always had. Then this letter

denies that they wished to avoid comments incident

to an assessment, and the advertisement and sale

of delinquent stockholders. Then comes this second

remark, ^'^Some months ago you suggested that we
consider a change in the management and a change

recently occurred, hy the resignation of one of our

active officers tvhom we helieve to he the one re-

ferred to in your letter/'

OPENLY FEANK, WASN'T IT?

The testimony of Mr. Price on this subject is

very enlightening (Pages ... to ... in this brief).

This letter of April 18 was signed by all of the then

directors except Olmstead and McCormick.

But the astonishing thing about this whole mat-

ter is that for Aveeks previous and commencing as

early as 1923 the Pittock people were attempting to

sell the bank, and Price and officers of the bank
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had been negotiating in January and February,

1027, with the First National and United States

National Bank, respectively, of Portland for a dis-

position of the Northwestern National Bank. In-

deed, prior to the time that Price became presi-

dent. Everyone knew of the failures of these ne-

gotiations, and yet they advertised to the public

and made statements as late as March 23rd of the

unimpaired condition of this bank. Please note,

Your Honors, that the published statement of

March 2ord was five days after this letter they

wrote of ^March ISth, wherein they admit impair-

ment of capital, undivided profits and surplus and

discuss a way to avoid it, and 3"et include that very

capital, siu'plus and profits unimpaired in the

statement published ^larch 28. The next day the

banlv closes; and Mr. Ainsworth and Mr. Fraley

said with a $7,000,000.00 shortage.

It needs little further comment on the facts to

address ourselves to the law ; but let it be presented

in conclusion, with respect, that on the 29th of

March as hereinbefore set out, (and exactly tvhat

they (lid as set forth in previous pages of this hi ief

in the summarized evidence) ^ these directors made
and passed resolutions which speak for themselves,

and put it in the power of I*rice and Morden f^r

themselves and accompanying directors for the en-

tire disposition of this l)ank, and then turned 't

over under the proposal tlier<ein made which con-

sisted of the contract of March 29, 1927, without
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any proceeding required by law to obtain tlie sing] 5

assent at that time of any stockliolder whomsoeve]

,

save those of course who could be said as the result

of being directors to be stockholders; and as to

them no step required by law.

But the point is that the law says that it is the

stockholders who shall say what shall be done with

an institution of this kind in that situation; AND
NOT THE DIEECTORS.

The evidence shows that there was no resort to

a deliberative assembly of the stockholders or any

advice or information to them given prior to March

29, 1927, on which day the special meeting of the

directors was held and no notice whatever was pur-

ported to be given until March 31, 1927, when the

damage, injury and harm had then been done.

And the evidence shows that the directors were

wholly without power and authority to make a nevr

and independent relationship or contract a lia-

bility for non-assenting stockholders, although they

had previously made combined and confederated

among themselves upon an arrangement and agi'ee-

ment to escape their ovai liabilities if possible by

abdicating their powers of management of the busi-

ness as it then existed to the other banks and after-

wards go into liquidation, and they were advised in

the start that other non-assenting stockholders ob-

jected to this, to-wit: Cotton and Griffith, and as

soon as these complainants wei^e advised and knew
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it they also dissenteil, for it is apparent from the

evidence that the larger interest acquired by the

Pittock estate as advertised March 2, 1927, con-

sisted of the deposit of $920,()00.00 which was cal-

culated to remove and take up and therefore be-

came the mone^^ of the bank when they did take it

up, to-wit, the alleged Wheeler float, apparent from

the statement book of February 28th and March

1st resolved into the entry of March 2, 1927.

Between February 28th and the 3t*d day of

March these entries were made under the direction

of Mark Skinner, one of the vice presidents, with

the recorded pai'ticipation of the very individuals

who are defendants herein in sundry amounts

either then or afterwards to be made of the items

designated as the Wheeler float, and it is obvious

that the payment or contribution of the same is an

admission of liability therefor.

The much talked of war commenced in 1914.

But there was not a war loan transaction in taking

over Merchants National Bank acquired October,

1915.

Sensenich says most of loans 1918 to 1920 and

all prior to March, 192.']. Hart says the complaint

items were war loans accumulated in the war

period. In July, 1922, however, the increases of

capital stock were made and the bank published

with the knowledge of the directors in the Ore-

gonian, July 2, 1922, to-wit:



"It was during the war period from 1914

to 1918 that the Northwestern National Bank's
growth was most rapid. In that four year
period it led all of the country in percentage
of growth."

"It has attained a i)lace among the strong-

est capitalized banks in the Northwest."

Now this capital (see Burckhardt correspond-

ence) was taken by some and not others and

amounted to 10,000 shares at $150.00 per sbare or

$1,500,000.00, which comprised according to answer

of defendant Spaulding A^oluntary contribution of

$500,000.00, of which $35,000.00 he says went to

'^earnings accounf' and $150,000.00 to surplus,

thereby increasing surplus to $400,000.00 from

$250,000.00 surplus theretofore carried, yet the

record is that $389,000.00 Avas then charged off.

These loans then must have been renewed and

extended lest they AA^ould outlaw within the five

year real estate carry permitted AA^hen that charac-

ter or within six years for want of payment—hence

each successive board kneAv this and acted accord-

ingl}'^ clear into March, 1927.

That during all the times from the increase of

stock in JuIa^, 1922, each and every officer and

director of this bank knew that often banks carry

as cash "CASH ITEMS" items on which cash has

been paid out but for some reason the items have

not been charged to the accounts against Avhich they

were draAA^n, and it Avas their duty to carefully ex-

amine these cash items, for it Avas knoA\ni in 1924
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that similar items had been carried and they made
a notation of their refusal to advance credit de-

liberatel}^ on October 9, 1924, as showTi by their

own record and that various checks, notes or other

items were then deemed by them to be irregular

and they knew it to be the duty of the examining

committee and of themselves that stale or irregular

items should not be carried and they knew and

had cause to know that lists of all uncurrent or

irregular items had been around the bank and it

was their duty to make them up, especially those

that would not be cleared out in the following

day's business, and it was also their duty to see

that there was prepared a record of all such items

and satisfactory explanation given concerning each

one, l)ut instead of doing so they leave everything

to Olmstead, although the by-laws otherAvise pro-

vide and although Price knew. Skinner knew and

Stewart knew and all the junior officers in the bank

did know, as Avell as the clerks having the matter

in hand, what was going on, and nevertheless they

wholly ignored and failed to use diligence in ac-

quiring such knowledge of the business as was open

to them and they therefore cannot now be heard

when sued to say they were not apprised of facts

the existence of which are shown by the books, ac-

counts and correspondence of the bank open and

observable to all of them, and it was a breach of

their duty to the stockholders in each and every

instance in the course of the conduct of said bank

to allow said things to happen.
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The claimed effect of the deflation period dis-

regards the revival period in the six years there-

after.

On the authority of Irving Fisher, Economic

Professor of Yale (N. A. R. Vol. 228 No. 1, p. 74)

we find this said of the recovery period

:

"Thus the years of post war recovery, es-

pecially after the deflation of 1921, have wit-

nessed the largest increments of real income of

any like period in our industrial history. Pro-
duction has augmented, real w^ages have in-

creased, great mergers have reflected the op-

portunities of mass production, etc."

According to the National Bureau of Economic

Research American income in 1921 was nearly 63

billion dollars. It rose to 90 billions in 1926, and

is constantly going higher.

Judicial information and judicial knowledge

will not disregard these plain facts.

Listed and carried as cash may be found "Ex-

changes for Clearing House," "Checks on other

banks in the same city or town," and "Checks and

drafts on banks located outside of the city or

town." These items should be separated from and

not confused with "cash items," for they are cur-

rent items which will be cleared in the course of

business on the following day. These items should

be listed and compared v.ith the totals shown on
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the "Casli Book," to see that they are carried for

the correct amounts." (Major ou "Duties of Di-

rectors, etc., p. 117.)

The readiest means j^ou have of finding out

what becomes of the funds of a bank is by studying

the statements published periodically by the bank.

Every dollar of assets and liabilities is set down
there and if you know what the figures mean you

can form a clear judgment of the actual condition

of the institution.

"Often banks carry as cash, 'cash items,'

items on which cash has been paid out, but for

some reason the items have not been charged to

the accounts against which they are drawn.
The cash items should be carefully examined
by the Committee. It is sometimes found that
the officers of the bank are carrying as cash
items various checks, notes or other items
which are irregular. The Committee should
see that no 'stale or irregular' items are being
carried. A list of all uncurrent or irregular
items, those that Avill not be cleared out in

the following day's business, should be pre-

pared and a satisfactory^ explanation should be
had concerning each such item." (Major on
"Duties of Directors, etc." p. 117.)

That while knowing and having cause to inquire

for further knowledge they allowed "cash items"

of more than $200,000.00 in July, 1J)2(), as fictitious

credits in the transactions of said bank, to which

the attention of Price was then specifically drawn,

to gi'ow and increase through August and the rest
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of tlie summer and fall of 192G until Skinner's

previous as well as his specific attention on Feb-

ruary 10, 1927, was directly called to about and

over $800,000.00 of such cash items outstanding,

although significantly the examining committee

makes no record or any comment to the hank or

officials when it met May 18, 1926, nor indeed when

it presented its report of December 7, 1926, to the

directors on February 16, 1927, at which time Skin-

ner knew, Price knew, and every other director and

officer had the opportunity to know, and all the

junior officers in the hank did knoiv, that '^sundry

hanks account'^ was carrying increasing amounts of

transit items sufficient to excite any one's attention

and "cash items-' and ''hills in transit'' continually

and daily increased as these three (3) records or

accounts so named were exhibited on the daily

statement record of said bank during and from

May and June, 1926, to and inclusive of March 2,

1927, all the time as such daily record was so made
ever}^ day to be placed before and seen by the di-

rectors and officers of said bank in a convenient

place on Brown's or Jones' desk in the officers'

quarters of said bank, where it and all thereof was

easy of examination, inquiry, notice and knowledge

during all said times, but the said directors utterly

failed to act thereon or do anything in wilful viola-

tion of their duty to Avatch over and guard the

interests committed to them and in violation of

their respective oaths of office and the obligations

they each thereby assumed and to the prejudice



and destruction of the interests of stockholders of

said l)ank and the bank itself.

The defendants participated in or assented to

so conducting the banlv's affairs knowingly to main-

tain a fictitious valuation upon the capital stock

of the bank affectmg these complainants and all

other stockholders.

That these defendants knew and laiowingly

brought about and into the published reports and

records of the bank the totals of the very loans in

the total of maintained loans and discounts at said

times as criticised and condemned as the objection-

able paper by the examiners in turn and by the

Conij^troller in particular, and knew and willingly

permitted these to be part and become elements

shown in the published and included with the

records and reports of the bank and consequently

at the time of official calls that such reports Dec.

31, 1924; Sept. 28, 192.5, Dec. 31, 1925, April 12,

1926; June 30, 192(); Dec. 31, 192(5 and March 23,

1927, were wholly incorrect and therefore did not

truthfully reflect or inform stockholders or the

])ublic of the true and actual condition of said bank

and these acts are violations of law, both actually

and constructively.

Under the by-laws of this bank as shown in

evidence the chairman of the board and the board

of directors and not the president were the author-

ized heads of the bank niid tlie evidence shows that
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a change in management was suggested as far back

as 1922 or prior to Marcli 10, 1923*, and it was sug-

gested again and finally confirmed by the board of

directors to the Comptroller and yet it is said that

in the indulgence and carelessness which is ex-

hil)ited by the testimony in this case in the various

transactions the matters w^ere left to Olmstead and

he who does a thing through another does it him-

self. Any indulgence or carelessness whatever well

exhibited by the condemnatory resolution of Oc-

tober 9, 1924, show knowledge of what was going

on and the transactions of 192G, daily occurring

importing knowledge of what was going on. A
know^ledge which was readily acquired, demonstrat-

ed that some effort had to be made to say that

those in charge of the affairs of the institution

would keep within the statutes and the by-laws

which control. The evidence shows that the di-

rectors and committee failed, as well as the chair-

man of the board, to bring about the proper ad-

ministration of the bank's affairs in these par-

ticulars. The evidence shows that all these di-

rectors participated in and approved a long con-

tinued carrying on the books among the loans and

discounts, of a line or lines which they knew to be

w^orthless and required to be retired in amount

sufficient materially to affect the standing of the

bank. In this position they were bound to know
and act that under the practice such worthless

paper would become as the practice was prevailing

in said bank an element of its published reports
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and that tliese reports would not reflect the true

condition of the bank, and eajch and every one of

said directors while in this position and allowing

said reports to be published and permitting the

maJ<ing of the sajne were guiltj of misconduct

amounting to violation of law and their failure to

act does not excuse them.

Be3^ond these specific matters there was made

at the trial specifications of inattention and mis-

management in several enumerated particulars

deemed to be fully established and proved by the

evidence; but the trial' court disregarded them, as

follows

:

In not seeing what was open, visiTife and no-

torious to be seen in and about and upon the rec-

ords of said bank.

In not acting promptly upon what was, or to- be,

seen and knoAvn and thereby to be known in the

records of said bank so that said bank might

have and obtain i)rompt and vigorous management,

direction, supervision and activity in regard

thereto.

In not forcing AVheeler's liquidation in sale of

his i)ublishing business, or other properties, and

call his theu loans, that the burden of his indebted-

ness to said bank as then were known might be

relieve<l.
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In waiting and delaying action on matters of

importance until emergency was thereby created

—

(a) in conditioning assets of the bank; (b) by the

increase of Wheeler's indebtedness and financial

embarrassment; (c) by failing to deal for the sale

of the paper on frequent proffered occasions, of

Telegram Publishing Company, and until that com-

pany Avent broke.

In dall;^ing over a period of years with Comp-

troller and failing with promptitude to clean up

the matters of financial entanglements which fin-

ally overtook them, and each of which were by said

Comptroller called to their attention in writing.

In surrendering to Price the management of the

Bank in a very critical period of its career.

In putting in the position of president of the

Bank Price, as manager of the "Oregonian," and

trustee of the Pittock Estate. ( See announcement

March 2, 1927.)

In failing to allay and remove interior dissen-

sion and sustain coordinate effort within the Bank
for if change of management in presidency was in-

timated or suggested as early as they say and as

early as the year 1923 as the evidence shows, then

it was negligence to wait until March 2, 1927, with

the ^progressive and increasing embarrassment of

the bank's affairs, before they effected the change,

and in so doing then attract to said bank want of



101

confidence and impairment of position in the mind

of the public.

In bringing about an entire change of manage-

ment in bank policy by the Pittock Estate and the

induction of Price, whose previous dealings T\dth

directors' knowledge with the competitive banks

had already disclosed to the public the weaknesses

of the institution.

By so acting and doing as to destroy the confi-

dence and thereby impair the belief of the public

in the soundness of the institution and the correct-

ness of published bank assets of alleged knoA\Ti

responsibility and solvency as in said reports set

forth.

In knowingly creating and i^ermitting an emer-

gency to come about and develop in the affairs of

the l)ank through their own acts, or by acts which

could have been prevented in the ordinary exercise

of business judgment, whereby Price was allowed to

negotiate the private and confidential business of

said banlv to and with the United States National

liank and the First National Bank, of Portland,

Oregon.

In knowingly and willingly i)ermitting non-in-

cluded stockholders in the deal they did make to

be and become liable for these several derelictions

of them, the said respondents, by (a) charging

liability over by virtue of statute; and (b) charging
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liability over by virtue of contract, to tbe First

and United States National Banks, Marcli 29, 1927,

without first taking any deliberative vote, deter-

mination or consideration whatever of the whole

body of stockholders in said bank.

By knowingly and willingly bringing abont

liquidation at their own initiative without first

taking the deliberative determination, considera-

tion and vote of all of the stockholders on that sub-

ject.

If the Court believes the evidence of Ainsworth

and Dick then the impairment was an accomplished

fact Avhen the negotiations were first on with the

two other banks in February, and the witness

Stewart agrees with Dick that cash items treated

as this bank treated them required greater reserve

cash in Federal Eeserve Bank.

By making and renewing excessive loans, and

knowingly and willingly permitting them so to be

made, against sound business policy and against

the law and thus subjecting the bank and its stock-

holders to unnecessary danger of collapse of the

bank.

By making incorrect reports to the Comptroller

and purposely keeping the stockholders ignorant

of the true condition of the bank whereby many
of them were induced to hold on to their stock until

it became valueless*
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In disclosiuf/ the private and confidential af-

fairs of tJic hank to its competitive banks, U. S.

Natioual and First National and in enterin*? into

negotiations for the sale of the bank with said

competetive banks without knowledge or acquies-

cence upon the part of the stockholders under the

circumstances in Februarj^ and March, 1927, im-

pairing the said bank; and its then condition was

permitted by said directors having then cause and

occasion to know that the state of the bank's then

impaired condition and affairs would become known

and subject all stockholders' interests to ultimate

loss and disaster.

Indei)€ndently of statute, one in control of a

majority of the stock and of the board of directors

of a corporation occupies a fiduciary relation to-

wards the minority stockholders, and is charge<l

with the duty of exercising a high degree of good

faith, care, and diligence for the protection of their

interests, and every act in his own interest to the

detriment of the holders of minority stock is a

breach of duty and of trust, which entitles a minor-

ity stockholder to ])lenary relief in equity.

The rule is fundamental tliat one in control of

a majority of the slock and of the board of directors

of a corporation occupies a fiduciary relation to-

wards the minority stockholders, and is charged with

the duty of exercising a high degree of good faith,

care and diligence for the projection of such minor-
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ity interests. Every act in its own interest to tlie

detriment of the holders of minority stock becomes

a breach of duty and of trust, and entitles to

plenary relief from a court of equity.

Jackson v, Ludding, 88 U. S. (21 Wall)
616, 624, 625, 22 L. Ed. 492;

Jones V, Electric Co. (C. C. A. 8), 144 Fed.

at page 771, 75 C. C. A. 631
;

Wheeler v. AMlene, etc., Bldq. Co. (C. C.

A. 8), 159 Fed. 391, .394, .39.5, 89 C. C. A.
477, 16 L. E. A. (N. S.) 892, 14 Ann Cas.

917;

3 Clark & Marshall on Corporations at

page 2289.

Where a board of directors, or a majority of

them, are acting for their own interests in a man-

ner destructive of the corporation itself or of the

rights of the other shareholders.

Hawes v. Oakland, 104 U. S. 450, 460, 26
L. Ed. 827.

Corhus V. Gold Mining Co., 187 U. S. 455,

463, 23 Sup. Ct. 157, 47 L. Ed. 256

;

Gamble v. Queens County Water Co., 123
N. Y. 91, 99, 25 K E. 201, 9 L. E. A. 527.

Such latter action is a breach of fiduciary rela-

tion. Breach of duty and abuse of fiduciary obliga-

tion do not necessarily involve '"'^intentional moral

delinquency.^^ If the act amounts to what the law

considers a breach of trust, a disregard of duty, it

is sufficient.
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Dodqe v. WooJsey, 18 How. 331, 345, 15 L.

Ed. 401.

See Pollock i\ Farmers' Loan & Trust Co.,

157 U. S. 429, 553, 15 Sup. Ct. G73, 39 L.

Ed. 759.

A breach of trust by one occupying a fiduciary

relation, even while in the exercise of a lawful power

*'is as fatal in equity to the resultant act or contract

as the absence of the power. ''^

Jones V. Electric Co. (C. C. A. 8) 144 Fed.

705, 771, 75 CCA. 631;
3 Clark & Marshall on Corporations, p.

2289.

Hyams r. Calumet d- Heela Mining Co., 221

Fed 529, at page 529, 537 and 543.

"THE FRAUD OR BREACH OF TRUST OF
ONE WHO OCCUPIES A FIDUCIARY RELA-
TION WHILE IN THE EXERCISE OF A LAW-
FUL POWER IS AS FATAL IN E(}UITY TO THE
RESULTANT ACT OR CONTRACT AS THE
ABSENCE OF THE POWER. THE RELATION
OF A STOCKHOLDER TO HIS CORPORATION,
TO ITS OFFICERS AND TO HIS CO-STOCK-
HOLDERS IS A RELATION OF TRUST AND
CONFIDENCE."

Jones v. Missouri-Edison Electric Co., (C
i\ A. Sth C), 199 Fed. ()(;.

"Such a majority of the holders of stock

owe to the minority the duty to exercise jiood

faith, care, and dilii2:eme TO MAKE THE
PROPERTY OF THE CORPORATION IN
THEIR CHARGE PRODUCE THE LARGEST
POSSIBLE AMOUNT, TO PROTECT THE IN-
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TERESTS OF THE HOLDERS OF THE MINOR-
ITY OF THE STOCK, AND TO SECURE AND
DELIVER TO THEM THEIR JUST PROPOR-
TION OF THE INCOME AND OF THE PRO-
CEEDS OF THE PROPERTY."

Jones I-!. Missouri-Edison Electric Co., (C.

C. A. 8th C), 199 Fed. 66.

Affirmed, 203' Fed. 946.

"Whether the directors of a hank he called

agents, trustees, or qnasi trustees is of little

importance. Whatever their designation, their

relation to the hank and to all of its stock-

holders, both minority and majority is fidu-

ciary in character and one of confidence and
trust.

"It was the duty of the directors of the
Marquette National Bank actively to protect
and to preserve the property placed in their

hands by the stockholders.

"In this case the managers of the business
were either the agents or the tinistees of the
bank and its stockholders, and everything of
value resulting from their services and efforts

as such agents or trustees belonged, not to

them individually, but to their principals or
cestuis que trustent, the bank and its own-
ers."

Kaufman v. Marquette Nat. Bank, 289 Fed.
299.

The directors are the trustees for the stock-

holders and also for the corporation and the
corporation itself is the agent and trustee of
its stockholders and it cannot be denied that it

is the right of every one to see that his prop-
erty is well managed. The stockholders are the
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owners of the assets and have an interest in

the assets and business and a ri^ht to be in-

formed of the financial condition and of the

property itself.

Guthrie r. Harkncss, 199 U. S. 154, pages
154 and 155, 50 L. Ed. 132.

The corporation is nothino- but the hand or

tool of the stockholders, in which they hold its

property for their benefit. They are the equit-

able and beneficial owners and holders of all

its property and the corjjoration is tlie mere
holder and mauas^er of it for them.

The position that a stockholder in a cor-

poration has no interest in the enhanced value

of its property, or in its undivided income,
profits and surplus is untenable and may not
prevail.

Lijnch r. Turrish, (C. C. A. 8th C.) 236
Fed. ()5().

"Sec. 4119. CORPORATION MAY SUE
ITS DIRECTORS, either at LAW OR IX
EQUITY.—It is scarcel.y necessarj^ to suggest

that a suit for the purpose of setting aside

transactions of the directors or their govern-

ing body, in fraud of the rights of the corpora-

tion, may be brought by the corporation itself.

There is no possible doul)t, either in England
or in this country, of the right of a corpora-

tion to maintain such an action. Indeed, ac-

tions at law are constantly maintained by cor-

porations against their unfaithful directors,

where the facts are appropriate for redress at

law; ami in equity the quest io)} most frequent-
ly arises is, not whether the eorporation may
hrim/ sueh an action, but whether it is not the
only ])arty which can bring it. Where the
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ground of action is misfeasance or culpable

negligence, the corporation, not the stockhold-

ers, is a proper party plaintiff,—though, under
some remedial systems, the stockholders, and
often a creditor, may maintain an action at

law; and where the corporation is still under
the control of the unfaithful directors, so that

redress of the grievance cannot he had hy an
action in its name, a stockholder map maintain
a proceeding in equity, suing for himself and
all other stockholders, to protect the rights of
the corporation, as trustee for its stockhold-

ers and creditors. Actions brought by stockhold-

ers under this theory involve the rights of min-
ority stockholders, as well as the rights of

the corporation; and the questions arising in

such actions are so numerous and complicated
that it has been thought best to deal mth them
in a separate title.

{Ryan v. Leavenworth, etc. R. Co., 21 Kan.
305; Denny v. Manhattan Co., 2 Denio (N. Y.)

115; Cross v. Sackett, 16 How. Pr. (K Y.) 62.)

(Simons v. Volcan Oil d Mining Co., 61

Pa. St., 202; s. c. 100 Am. Dec. 628; Branch
Bank v. Collins, 7 Ala. 95; Franklin Fire Inc.

Co. V. Jenkins,^ Wend. {'^. Y.) 130.

(Post, Sec. 4471, et seq.)"

3 Thomp. Corp Sec. 4119, p. 3017.

"* * * The author conceives the rule to be
capable of a Avider statement, thus : If the di-

rectors of a corporation are guilty of a breach
of trust, injurious to the corporate property, or
to the rights of the shareholders, or a portion
of them, and if the corporation refuses to in-

stitute the proper proceeding to restrain, or
redress such injur.y, one or more of the share-
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holders may do it in their individual names.

This definition, it is perceived, extends the

right of action to the redress of breaches of

trust injurious to PARTICULAR SHARE-
HOLDERS, as well as those which are injuri-

ous to the corporation, that is, to ALL THE
SHAREHOLDERS. IT PROCEEDS UPON
THE THEORY THAT THE DIRECTORS
ARE XOT ONLY TRUSTEES FOR ALL THE
SHAREHOLDERS, BUT IN A LIMITED
SENSE, FOR EACH OF THEM. For Avhile it

is the law that wrongs by directors are more
properly redressed by a suit in the name of the

corporation, and while in technical and arti-

ficial theorv, the directors are primarily the

TRUSTEES OF THE CORPORATION.—yet,

as in i)oint of substance and sense, the cor-

poration consists of the aggregate body of its

shareholders, it is obvious that, in the most
substantial sense, the directors are TRUST-
EES FOR THE SHAREHOLDERS, and that

in any action to redress breaches of trust on

the part of the directors, the SHAREHOLD-
ERS ARE THE REAL PARTIES IN IN-

TEREST."

4 Thom})son on Corporations, Section 4479,

I»age :VMm-7.

"The question rather is whether they were
g-uilty of neglect in not knowing or ascertain-

ing these things and in not taking steps to

prevent or remedy them—such culpable neglect

as would make them liable under the general

principles of the common law governing the

duties of the bank directors which apply to

national l)anks as well as all other baidvs."

Rankin r. Cooper cf ah (C. C, W. D. Ark.
E. I).:5 149 Fed. 1012.
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*^If, upon the otlier hand, directors know,
or by the exercise of ordinary care, shonld
have kno^Ti, any facts which would awaken
suspicion and put a prudent man on his omard,

t^en a degi'ee of care commen^sirrate with the
evil to be avoided is required, and a want of

that care makes them responsible."

Ranliu v. Cooper et a/. (C. C. W. D. Ark.
E. D. I 149 Fed. 1015.

"It >eenis to me. however, that the only

effect that should be given to the by-law is to

treat it as a piece of evidence in the nattire

of an admission on the paii: of the directors

as to what thev regarded they were called upon
to do in the performance of their duties in ex-

amining the bank. If the directors were not
chargeable with knowledge of what the by-law
called for. it seems to me that the fair infer-

ence is that they knew what it called for,

inasmuch as they understood they were to

make examinations twice a year. I'nder the
by-law. they were required:

"To examine into the affairs of the bank,
to count its cash, and compare its assets and
liabilities with the balances on the general
ledger, for the purjx)se of ascertaining whether
or not the books are correctly kept, and the
condition of the bank in a sound and solvent

condition."

And. irrespective of the by-law. I fiud that
due cai*e on their pai*t recpiired them, in ex-

amining the bank, to compare the liabilities,

as they appeared on the depositors' ledger at
the time the examinations icere made, icith the
cashier's ledger. The master finds, and the
finding is not questioned, that they never look-

ed at the depositors' ledger, which was the



Ill

book upon which the chief liability- of the bank

was kept, and conseriuently never compared the

liability as there shown with the balance due

depositors on the cashier's ledger for the pur-

pose of ascertaining whether or not the books

were c-orrectly kept."

Bates r. Dresser, ei al, I D. C, D. Mass.)

229 Fed. 787.

"The ground upon which these cases seem

to proceed is that the directors of a national

bank, in entering upon their duties as such

officers, impliedly agree to properly and faith-

fully perform them, and if by misconduct or

negligence they fail in this respect, and damage
ensues, a cause of action arises which the

receiver may enforce for the benefit of the

stockholders and creditors: that the cause of

action is ex contractu, rather than ex delicto,

and, because of this, survives.

This is apparently the ground upon which

a like conclusion was reachefl in the foliowins
cases, although in them IT WAS S-\ID THAT A
^•FIDUCIARY REL\TION** EXISTS BETWEEN
THE CORPORATION AND ITS DIRECTORS.
ANT) THAT FOR A FAILLUE TO PERFORM
DUTIES ARISING OLT OF SUCH RELATION
the remedy will survive: it being regarded as

an exception to the maxim "Actio personalis

moritur cum persona."' Charitable Corporation

r. Slntton, 2 Atk. 400: Concha r. Murrieta. 40

Ch. D. 44:1: ^^arren r. Para ^hoe Co., IfifJ

Mass. 07, 104, 44 X. E. 112.

"

Bates r. f)re.^ser. et al, ( D. C, I). Mass.

22f> Fed. 70S.

"There was thus sufficient evidence from
these directors, themselves that thev were
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scrutinizing the affairs of the bank; that prior

to the pul)lished official report of September
30, 1892, which was followed by the published
official report of December 9, 1892, these di-

rectors were examining the condition of the
bank, that they were considering the losses

sustained, the expenses incurred, and the basis

of the dividend declared in July. THESE
WERE NOT CASUAL STATEMENTS, BUT
DELIBERATE ASSERTIONS OF ACIVITY
OF SUPERVISION IN RESPONE TO OFFI-
CIAL COMPLAINT. IT WAS PLAINLY PER-
MISSIBLE, DESPITE THEIR DISCLAIM-
ERS AND DENIALS, to attribute to these di-

rectors the knowledge which men of ordinary
intelligence would readily have obtained with
respect to the financial condition of the bank
in the course of the supervision which they
professed to be actively exercising. Assuming
that they were ignorant of the frauds that
had been committed and concealed by falsi-

fied entries, there Avas warrant for the con-

clusion that they could not have failed to

acquire sufficient information to be aware that
the representations in the official reports of the
latter part of the year 1892 were materially
false and calculated to deceive."

Jones National Bank v. Yafcs, 210 U. S.

562-563 ; 60 L. Ed. 801-2.

"There is 'in effect' an intentional isola-

tion of a statute when one (leliherately refuses
to examine that which it is his duty to ex-

amine. And such was the conduct of plaintiffs
in error in this case. They had notice from the
Comptroller of the Currency that $194,000 of
the items counted as assets of the hank were
doubtful and should he collected or charyed
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off. This 'was a direct warninfj to them/ as

the trial court said, 'fey the bank examiner and
Comptroller, that assets to nearly twice the

amount of the capital stcpck were considered

doubtful.' The I/, notii'lthstandiHif, represented

tlie assets to he good. Such disregard of the

direction of the oncers appointed by the law

to examine the affairs of the bank is a viola-

tion of the law. Their directions must be

observed. Their function and authority cannot

he preserved otherwise and he exercised to

save the banks from disaster and the puhlic

who deal with them and support them from
deception.''

Thomas r. Taylor, 224 U. S. 82, 50 L. Ed.

678.

"Under what is said to be the universal

practice of national banks in making such re-

})orts, and under ^vhat the undisputed testi-

mony shows to have been the regular practice

in this bank, the making and publishing of the

reports were the automatic results of the book-

keeping. Whatever the books and dail}' state-

ments showed the resources to be appeared as

resources on the report. If a line of paper
was carried at its face among the 'loans and
discounts' on the books, it would normally ap-

pear at that same amount in every one of the

five re])orts in each year. Both defendants
kneAV this. It follows that it is not important
whether each did or did not attest each re]K)rt

(except so far as plaintiff's conclusion to buy
might rest on the presence of a particular name
at the foot of the report i)laintiff saw). All

directors who i)articipate in and ap])rove a
long-continued carrying on the books, among
the loans and discounts, of a line which {\\q\
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know is worthless, aiKl in amount sufficient

materially to affect the standing of tlie bank,
are bound to know that under the practice pre-

vailing in this bank such worthless paper will

become an element of the published reports,

and that these reports will in so far falsely

represent to the public the bank's condition;

and so, in a fair sense, such director permits
the making of a report which is a violation

of the act."
* * *

"Speaking as we are of that duty to un-
known persons among the public, the breach of

which will support this action, we cannot make
a more accurate formulation than to say that
the duty to charge off arises when, and so far
as, the directors know they are carrying uncol-

lectible paper beyond that reasonable amount
and beyond that reasonable time permitted by
an honest exercise of their official discretion.

In other words, it arises when they know that

longer carrying will, through the medium of
regular reports or otherwise, normally result in

substantially misleading the public as to the
net value of the bank's assets.^'

Cheshrough v. Woodworfh, 195 Fed. 881

and 882.

Jones National Bank v. Yates, 240 U. S.

pp. 559 and 560, and at page 562.

Robinson v. Hall, 63 Fed. 226 and 227.

The knowledge of the president was the
knowledge of the bank.

Martin v. Webb, 110 U. S. 7;

Manhattan Bank v. Walker, 130 U. S. 267,
at p. 280, 32 L. Ed. 963

;

Wasson v. Hawkins, 59 Fed. 234.



115

"IN THE CASE OF BANKERS WHERE
GREATER CONFIDENCE IS ASKED AND RE-
POSED AND WHERE DISHONEST DEALINGS
]VIAY CAUSE WIDE SPREAD DISASTER A
MORE RIGID RESPONSIBILITY FOR GOOD
FAITH AND HONEST DEALING WILL BE EN-
FORCED THAN IN THE CASE OF MERCHANTS
AND OTHER TRADERS."

St. Louis d- San Francisco R. R. v. John-
ston, 133 U. S. 5G6, at p. 576, 33 L. Ed.

686;

Cragie v. Hmlley, 99 N. Y. 131.

Mr. F. Lee ^Major, former assistant bank com-

missioner of the state of Arkansas, published and

put out (The MacMillan Company, 1925) a book,

standardized in its application, entitled "The Du-

ties, Responsibilities and Liabilities of Bank Di-

rectors," and to save and lighten the labors of

this Court, there here follows quotations of the law

gathered and compiled, thus hy Mr. Major, on these

matters as applied to the facts of this record:

Mr. Justice Harlan {Briyys v. Spaulding,

141U. S. 168).

"We (Harlan, Gray, Brewer, Brown) are

of the opinion that when the act of Congress
declared that the affairs of a national banking
association shall be 'managed' by its directors,

and that the directoi's should take an oath to

'diligently ami honestly administer' them, it

was not intended that they should abdicate

their functions nud leave its management and
the administration of its affairs entirely to

executive officers. True, tlie bank may act by
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'duly authorized officers or agents,' in res^Dect

to matters of current business and detail that

may be i^roperly intrusted to them by the di-

rectors. But, certainly, Congress never contem-
plated that the duty of directors to manage
and administer the affairs of a national bank
should be in abeyance altogether during any
period that particular officers and agents of

the association are authorized or permitted by
the directors to have full control of its affairs.

If the directors of a national bank choose to

invest its officers or agents with such control,

what the latter do may bind the bank as be-

tween it and those dealing with such officers

and agents. But the duty remains, as between
the directors and those who are interested in

the bank, to exercise proper diligence and
supervision in respect to what may be done by
its officers and agents.

"As to the degree of diligence and the ex-

tent of supervision to be exercised by the di-

rectors, there can be no room for doubt under
the authorities. It is such diligence and super-

vision as the situation and the nature of the
business requires. Their duty is to watch
over and guard the interests committed to

them. In fidelity to their oaths, and to the
obligations they assume, they must do all that
reasonably prudent and careful uien ought to
do for the protection of the interests of others
intrusted to their charge." (See pages 99 and
100.)

{Society v. Vnderivood, 9 Bush (Ky.) 609.)

"Bank directors are not mere agents, like

cashiers, tellers and clerks. They are trustees
for the stockholders; and as to their dealing
with the bank, they not only act for it and in
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its name, but, in a qualified sense, are tlie

bank itself. It is the duty of the board to

exercise a general supervision over the affairs

of the bank, and to direct and control the
action of its subordinate officers in all im-
portant transactions, (p. 100.)

''Directors, by assuming office, agree to g^ive

as much of their time and attention to the
duties assumed as the proper care of the in-

terests intrusted to them may require. If

the}" are negligent, and losses result from acts
committed by those left in control, the di-

rectors are responsible to the institution.

''It is the duty of a director to know his
bank, and to see that its affairs are honestly
and properly managed. He cannot shirk this

duty and avoid liability." (page 101.)

Bowerman r. Hamner, supra.

"By accepting the position they (directors)
assume capacity to manage the business; im-
pliedly undertake to nse diligence and care
in perfomance of their duties; must give the
enterprise the benefit of their best care and
judgment; are bound to manage the bank as
carefull as their own business: the fact that
they serve without pay does not permit a less

degree of activity ; must be diligent and careful
in their duties, and impi-udence and negligence
cannot be excused on gi^ounds of ignorance or
inexperience.'' (page 101.)

Mr. Justice Harlan {BrUiqs v. ^pauirVinq,
141 U. S. 171).

"They (directors) ought not, by accepting
and holding the jjosition of directors, to give
assurance to stockholders and depositors,



118

whose interests have been committed by their

control, that the bank is being safely and
honestly managed, without doing what prudent
men of business recognize as essential to make
such an assurance of value. A banking cor-

poration, publicly avoAving that its business
was to be wholly administered by executive
officers, and that the directors would have
nothing in fact to do with its management,
would not long retain the confidence of stock-

holders and depositors, a fact which, of itself,

shows that the abdication by directors of their
duties and functions not only tends to defeat
the object of the creation of such an institution,

but puts in peril the interest of the stockhold-
ers and depositors." (Major on "The Duties^
etc.," page 102.)

"The fact that directors must commit de-

tails of business to executives and inferior

officers does not absolve them from maintaining
reasonable supervision. If such officers waste
the bank's assets the directors cannot escape
liability on the ground that they did not know
of such waste, when it is made to appear that
their ignorance was a result of a want of
that care which ordinary^ prudent, diligent men
exercise in ])usiness." (Major, etc., p. 10().)

i^eale v. Baker, 70 Tex. 292)

"If Bank Directors do not manage the
affairs and business of the bank according to

the directions of the charter and in good
faith, they will be liable to make good all losses

which their misconduct may inflict upon either
stockholders or creditors or both." (Major,
etc., p. 10().)

{Chesdorongh v. Woodward^ 195 Fed. E. 881.)
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"All IMrectors who participate in and ap-

prove a long continued carrying on the books

of a bank among the loans and discounts of a

line which they Ivnow is worthless and in

amount sufficient materially to affect the stand-

ing of the bank, are bound to know that nnder

the practice prevailing in such bank, such

worthless paper will become an element of its

published reports, and these rei)orts will in

so far falsely I'epresent to the public the bank's

condition; and so in a fair sense such Director

permits the making of a report which is false

;

hence his pHmary duty is to charge off assets

which have become worthless." (page 107.)

{Cheshorouffh f. Woodward, 195 Fed. R. 881)

'The duty to charge off worthless assets

rests on the Board of Directors as an entity.

But when this duty is wholly unperformed by

the Board, an individual Director, who was
engaged jointly in the performance of his func-

tions, may nevertheless be individually liable

because of his participation in the failure to

charge off such worthless assets, whether or

not such assets have entered into and become
a part of the published statement of such

bank/' (page 107.)

{Cheshorouqh r. Woodruff, 195 Fed. 876;

116 C. C. A. 465.)

"I^et it be conceded that the inattention of

a director situated as was Bowerman has been

brought about without any evil intention on his

part, and that it may therefore work some
hardship to hold him liable for the losses due
directly to the positive negligence of the presi-

dent and the loan committee. But there is the

other and wider view to be taken, that by
which the law must always gnard the interests
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of tlie institution and those of tlie public wlio

were attracted to it . . . the interest of persons
who have given their moneys to the custody of

the bank, relying upon the belief that the di-

rectors, being men of integTity and business

capacity, would at least make some effort to

see that those in charge of the affairs of the

institution would keep within the statutes and
the by-laws which control. In the application

of this wholesome doctrine one who fails to

make any effort to have the bank properly
administered acts wrongfully and becomes
liable for non-action." (pages 107 and 108.)

"Directors cannot, in justice to those who
deal with the bank, shut their eyes to what is

going on around them. It is their duty to use

ordinary diligence in ascertaining the condition

of its business, and to exercise reasonable con-

trol and supervision of its officers. They have
something more to do than, from time to time,

to elect the officers of the bank, and to make
declarations of the dividends. That which they
ought, by proper diligence, to have known as

to the general course of business in the bank,

they may be presumed to have known." (page
113.)

"Directors of a bank are bound to use dili-

gence in acquiring knowledge of its business

;

they cannot be heard, when sued, to say that

they Avere not apprized of facts the existence

of which is shown by the books, accounts and
correspondence of the bank." (19 Kan. 60)

(Major, page 114.)

"This court said by Mr. Justice Harlan, in

Martin v. Wehh, 110 IT. S. 15 (28:52) "Direc-

tors cannot, in justice to those who deal with
the bank, shut their eyes to what is going on
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around them. It is their duty to use ordinary

diligence in ascertaining^ the condition of its

business, and to exercise reasonable control

and supervision of its officers. They have some-

thing more to do than from time to time to

elect the officers of the bank and to make
declaration of dividends. That which they

ought by proper diligence to have known as

to the general course of business in the bank,

they may be presumed to have kno\\Ti in any
contest between the corporation and those who
are justified by the circumstances in dealing

with its officers upon the basis of that course

of business.'' {Auten v. United States Na-
tional BanJc of New York, 174 U. S. 148).

Auten V. U. S. National Bank, 174 U. S.

148.

The Circuit Court of Appeals for the Fourth

Circuit, November 15, 1928, in GamdJe i\ Brown,

29 Fed. (2d) 3()(), page 371, dealt with a situation

such as we have here, as follows

:

"It is contended by the defendants, how-
ever, that even if the examining committee had
functioned, it could not have discovered the

embezzlement of the notes by Dean. It is

pointed out that K. B. Cecil, a bank examiner
and expert accountant, made examinations of

the bank in 1914 and failed to discover the

shortage until his third visit. The bank ex-

aminer made three examinations—on Febru-
ary 19, August 7, and Augiist 22, resi)ectively.

The shortage of notes was discovered as the

result of the examination of August 7. Cer-

tain notes, which should have formed part of

the assets of the bank, were represented by
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memorancUi indicating tliat tker Avere in tlie

hiands of other banks for coilection. Between
Angnst 7 and Aiignst 22^ tlie examiner com-
municated witk tkese banks and discovered

thiat notes aggregating approximately $17,000
whieli were supposed to be in their bands, were
not so held^ Henee he returned on August 22

and closed the bank. A similar check was made
by the examiner on February 10, but no short-

age was discovered. But it was possible for

Dean at that time to have substituted in the
note case, without detection, other worthless
notes of the Farmers' Loan & Trust Company
which he then had on hand. Such a substitu-

tion, however, could not have been made later

on, when the notes would have matured. An
auditing committee of the J)an7c in the ordinary
course would have checked the memoranda of
notes in otJier hanks for collection, precisely as
did the examiner. The directors were culpable

in this I'espect, and are liable to the dank for
the losses which their neglect made possible.

We think that the following comment of the
special master was justified by the evidence:

"It cannot be urged that the fraud alleged

to have been committed by H. H. Dean was so

ingeniously devised and concealed that same
would have escaped detection had the direx^tors

been more pigilant, or had proper audits been
made of the bank's affairs. The proof shows
that the directors were not vigilant, or even
careful, and that audits were not made. Had
the directors prudently and carefully perform-
ed their duties, it is fair to presume either that
Dean would not have attempted his dishonest
practices, or that they would haA^e been de-

tected. The directors' indifference opened the
way and Dean stepped into it,''
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The Circuit Court of Appeals for the Sixth

Circuit, January 15, 1929, in Rohhison v. United

States, 30 Fed. (2d) 25, at page 27 in a case where

it was alleged funds of the bank had been mis-

applied, said:

"The statute requires, not only that Beau-

champ should have misapplied the fund of

the bank, but that in so doing he should have
intended to injure or defraud the bank. On
this record the intent to defraud is as clear as

the misapplication. By putting the transaction

in a fictitious form, and thus, in effect, repre-

senting to the directors and to the bank that

he was making this loan upon the security of

pledged bales of cotton being then sold, when
this was not true, he was deceiving the bank
and necessarily" defrauding it because of the

deceit. When a bank officer misapplies the

money of the bank, intends the misapplication,

and for that purpose gets the money out of

the bank by any kind of a false pretense, the

inference of intent to injure or defraud, in the

statutory sense, cannot be avoided. Galhreath
V. U. S. (C. C. A. (\) 257 F. r>48, 050.''

"While the cited cases hold that, in a suit

for damages against national bank directors,

based solely upon a violation of duty imposed
by the National l>ank Act, it is not enough
to show a negligent violation of the act, but
that something more, in effect an intentional

violation, must be shown to justify a recovery,

and that this is the exclusive rule for measur-
ing the resi)onsibility of directors as to such
violations, yet, it is expressly pointed out in

the opinion of the court, that the act does not
relieve such director from the common law
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duty lo be honest and diligent, as is shown by
the oath which tliey are required to take ''to

diligently and honestly administer the affairs of
the association^' as Avell as not "to knowingly
violate or willingly permit tlie violation of any
of tlie provisions of this title," the National
Bank Act.

Bowerman v. Hammer^ 250 U. S. 510.

The rule thus announced would perhaps be
applicable if the bill were limited to the charge
of liability based upon the statutory prohi])ition

of excessive loans, for it is reasonably clear

that Bowerman did not have actual knowledge
of the making of the loans or of anything else

connected with the conduct of the bank. He
deliberately avoided acquiring knowledge of its

affairs and ivholly abdicated the duty of super-

vi^sion and control which rested upon him as a
director,

Boiverman v. Hamner, 250 IT. S. 510-11.

The National Bank Act imposes various
specific duties on directors other than those

imposed by the common law, and it is obviously
possible that a director may neglect one or
more of the former and not any of the latter,

or vice versa. For example, in this case we
have the gross negligence of the appellant, in

failing to discharge his common law duty to

diligently administer the affairs of the bank,
made the basis for the contention that he did

not "knowingly" \iolate his statutory duty by
permitting the excessive loans to be made.
While the statute furnishes the exclusive rule

for determining whether its provisions have
been violated or not, this does not prevent the
application of the common-law rule for measur-
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ing violations of conitnon4aw duties. And there

is no sound reason why a bill may not be so

framed that, if the evidence fails to establish

statutory negligence, but establishes common'
law negligence, a flecree may be entered accord'

ingly, and tJius the necessity for a resort to a

second suit avoided.

Bowernian v. Ilamner, 250 IT. S. 511.

Sometimes the baiilv, as it did in this case,

issues stock for an amount more than par value, in

such case allowance must be made for the conse-

quent unearned increase of surplus. (Guthman,

Analysis Financial Statements, 1925, at page 362.)

And we find Avhen it did this Spaulding says in

his pleading- nearly $400,000 went immediately to

])ay losses, yet the bank was making good state-

ments from September 15, 1922 down to and in-

clusive of the 28th of March, 1927. They knew,

they knew ; but the stockholders and public did not

know until afterwards.

It is laid down as a principle in Robert H.

Montgomery's recent treatise, 1925, "On Banks and

Their Uses," (Ronald), sec. 23 at page 1205:

"The proportion that exists between the
worth and the debts shows quite clearly the
balance between the source and the ownership
of the funds being used iu the affairs of the
business. AS THE PROrORTIONS OF DFHT
INC'REASF OVER THE Fl XDS INVESTED
BY THE ST()(^KHOLI)ERS, THE IXSTITU-
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tto:n" becomes more dependent for
working capital upon the decis-
ions of its creditors, and more
susceptible to the strains and
pressure of crisis."

The testimony of Mr. Ainswortli, Mr. Dick and
Mr. Praley, coupled with the Examiners' state-

ments of Wilde and Harris disclose precisely that

this bank thus became immediately susceptible to

this very strain and crisis. Observable and known
to everyone as early as 1925; besides cautioned as

they were and reprimanded by the Comptroller.

THESE DIRECTORS REPLY THEY WOULD
ATTEND TO THESE REQUESTS.

The growth of deposits is perhaps the most re-

markable feature and is indicative of the aggres-

sive business building policy, which characterized

the growth of this bank. (Guthmann, Analysis of

Financial Statements, 1925, at page 364.)

Yet building up such condition upon a substruc-

tion of inherent weakness was the reason, Stewart

gave "FOR HANGING THE CONSEQUENCE UP-

ON SOMEONE ELSE." They were as directors

apprehensive; but when told to do the}^ did not.

When cautioned; the^^ remained stationary.

When reprimanded; they promised action, but

did not act.
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When March came in 1927 with fifteen to

eighteen million deposits as Price says all were

apprehensive that much, that the directors must

do as they then did or be liable to depositors for

want of funds to meet demands to pay. No stock-

holder was so informed except the inside circle

with the expressed hope that some one would work

them out, or they could sell out.

The best test of a bank's progress is to trace

the change in the book value of its shares of stock

from period to period. (Guthman, Analysis of

Financial Statements, 1925, at page 303.)

So, naturally, on terms suggested in 1923, Ains-

worth would not deal ; on terms first suggested in

1927, Ainsworth would not deal—Wh}^? because

upon being told the bank's INSIDE CONDITION
his banking sense told him the foreshadowed re-

sults.

So, naturally, on terms suggested in 1927 to

Corbett, Adams, Wyld, et al, and the disclosures

by Jones, Stewart, Price of the examiners' re-

ports, and the contents of the note pouch, and all

inside facts, there was no deal for the P'irst Na-

tional Bank.

But, what was then done. Price, Ainsworth says,

took bonds to him, equivalent to the cash purchase

price b}^ the Pittock trustees and their associate

directors of tin* Wlieeler checks held bv the bank
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and Mark Skinner as agent was allowed to carry

a Cashier's Check of the bank as agent for said

Pitto<'k Trustees, Morden and I*rice, in the sum
of $922,100 around with him and also receive a

note TWENTY SOME DAYS AFTERWAEDS for

oiie million dollars by the same bank, aside and

beyond what the associated directors signed for

to the purchasing banks.

There is no doubt in this case as shown by the

evidence, that a burden was put upon the stock-

holders over and beyond that which was assumed

by them b}^ the mere relation of being a stock-

holder, in the nature of the transaction as it was

carried out, and the Circuit Court of Appeals,

Ninth Circuit so held in Chase i\ Hall, January 14,

1929, 30 Fed. (2d) 195, page 197, wherein it was

said

"The appellants contend that they are not

liable for the assessment for the reason that

the debt in the instant case was not incurred

in the ordinary course of business or in the

ordinar^y course of liquidation. We cannot

agree that the execution of the note was out

of the ordinary course of liquidation. It hat^i

been held that when a national bank assumes

the debts of an insolvent bank in consideration

of a transfer of a portion of its assets and a

note for the balance, the note represents the

contracts, debts, and engagements of the in-

solvent bank for which its stockholders are

responsible. Wyman v. Wallace, 201 IT. S. 230,

26 S. Ct. 495, 50 L. Ed. 738; Hulse v. Arget-

singer (D. C.) 12 F. (2d) 933."
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"•It is not wLtTiiB, tlwe power of th.e ©Ifijcers

of tke bank, witlimit expres>s authority, 1w sucli

means to prolon.^- indefinitely an obligation on
tlie i>art of the shareholders, whieh is imposed
by the statute only as a means of securing the

pa3 iiLent of debts by an insolvent bank when it

is no longer able to continue business, and for

the purpose of effectiuxlly winding up its af-

fairs.

Riehmond v. Irons, 121 U. S.. 66., 3*) I.. Ed.
875.

Loolving at the re^'ord when these suiiJs w^ere

l)rought the rePation of complainants to the bank

and its directors and between them and each of the

complainants the law required an accownting; and

the authorities on this branch of the ease are sub-

mitted as follows

:

"The rule is universal that courts of equity

have jurisdiction to settle accounts whenever a
fiduciary relation exists between th.e parties

and the duty to render an account to one of

the parties rests upon the other. Duvis v.

Hofer, 38 Or, 153 (03 P^c. 5()) ;
1' €yc. 427:

Warren ?;. Holhrook, 05 Mich. 185 (54 ]^. W.
712 35 Am. St. Rep. 5.54) ; 1 R.. C. L. 222; 1

Ency. PI. & Pr. 96; Fowie v. Laicrason, 30 U. S.

(5 Pet.) 503 (8 L. Ed. 204.)

1 Ency. PI. & Vv. !)(:. ^ny»i

"It may be said generally that whenever
there is a fiduciary relation, such as that of

trustee, agent, executor, etc., the right to an
aiecounting im eqiiiid:y is undo^ibteiL'
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In Foiole v. Laivrason, 30 U. S. (5 Pet.) 503 (8

L. Ed. 204), Chief Justice Marshall says, inter alia:

'"lu all cases in wliicli an action of account
would be proper remedy at law, and in all cases
wliere a trustee is a party, the jurisdiction of
a court of equity is undoubted. It is the ap-
propriate tribunal."

In Davis v. Ilofer, 38 Or. 153 (63 Pac. 56), the

court says:

"The rule is of universal application that
a court of equity has jurisdiction to settle

an account wherever a fiduciary relation ex-

ists between the parties upon whom the duty
of keeping accounts rests."

In Warren v. Holhrook, 95 Mich. 185 (54 K W.
712, 35 Am. St. Rep. 554), the syllabus in part is:

"Where defendant, a bartender, is required

to keep an accurate account of all money re-

ceived, and pay it over to plaintiff, his em-
ployer, he occupies a fiducian^ relation; and
when he has been guilty of a breach of trust,

in appropriating funds to his own use, the
plaintiff may proceed in equity for an ac-

counting."

1 Cyc. 427, 428, says

:

"Courts of equity have jurisdiction over
all trusts for the purpose of compelling an
accounting, and the existence of any confiden-

tial or fiduciary relation is vSufficient to invoke
such jurisdiction, whenever the duty arising

out of such relation rests upon one of the
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parties to render an account to the other.

This embraces not only the supervisory power
of such courts over trust estates generally, but
over acts amounting to breach of trust and
fraudulent conduct on the part of persons
occupying relations of confidence. In such
cases, it is not necessary that the accounts
should be mutual, or that the bill should be
framed for discovery. And it is no objection

that an action at law sounding in damages
may be brought for the breach; the legal and
equitable remedies are concurrent, and the com-
plainant has his election."

A person is said to act or to receive money
or contract a debt in a fiduciary capacity when
the business which he transacts or the money
or property which he handles is not his own
or for his own benefit, but for the benefit of

another person to whom he stands in a relation
implying and necessitating great confidence
and trust on the one part and a high degree of

good faith on the other. The term is not re-

stricted to technical or express trusts, but in-

cludes such otHices or relations as those of
attorney at law, guardian, executor, broker,
agent, a director of a corporation, etc. Black's
Law Dictionary (2 ed.), 49(;."

Templcton r. Bocldcr, (144 Pac. 405) 7.'>

Or. 404, p. ."SOT-.S-O.

"Equity will assume jurisdiction where
there exists a fidiuiary relationship between
the parties,—as in favor of beneficiaries
against trustees, including actions against di-

rectors of corporations.''

Eaton on Equity, page 518.

(See /V/r: r. Salem Fruit Union, 103 Or.
top of p. 5;>(l).
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It is respectfivl'Iy s^abmitted', tberefore^ in con-

clusion, that where before the same trial eourt

the criminal case was tried resulting in the con-

viction of the president of this- bank and J. E.

Wheeler upon evidence relating to this same '^floaf

as the major premise of that case, much less in

quantum and much weaker in strength than the

evidence' and details in this civil case, and yet,

that in this civil ease the same trial court on

stronger evidence and gxeater quantum of proof

dismisses the bills of complaint, there was error

prejudicial to the complainants as herein pointed

ont. Moreover^ the situation is incongruous and

inconsistent with the law. There was brought home
to the president whom the law says "Ms Jcnowledge

is the Tcnoicledge of the han¥^ all of these matters
;

and he called attention as he swears^ of Skinner,

Price and his other officers and directors thereto.

There was every means, to ascertain, and to know,

as pointed out in the foregoing facts and law,

what the situation actually was; and the con-

clusion seems inescapable that liability as alleged

by the complainants was proved to attach.

Eespectfully submitted,

William C. Bristol^

Attorney for Appellants.

August 8, 1929.
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STATEMENT OF THE CASE

A statement of the case is deemed necessarj' by re-

spondents for the reason that the statement made by

appellants is not understandable. The case is made by

the pleadings, of which no mention is made by appel-

lants, and of which a synopsis is necessary to clarity of

approach.

Northwestern National Bank of Portland (Oregon)

being in liquidation at the time these suits were insti-

tuted, was demanding payment of certain obligations

due it from appellants, who, as well as being debtors

were stockholders of the bank. In part at least to pre-

vent the collection of their indebtedness the appellants

instituted these suits against the bank, its directors, and

a former director, in which suits certain charges were

made and certain relief prayed for.



The bills of complaint are replete with innuendo, but

we believe it to be fair to say that the actual charges

contained therein are the following and no others

:

1. That between July 2, 1922, and December 31,

1926, the defendant directors knowinglj^ and willfully

caused to be lost to the bank $2,315,000.00, an aggre-

gate sum composed of sixteen items separately enum-

erated in the complaint.

2. That in violation of the mandate of the National

Bank Examiner that certain loans grouped under the

generic designation of the "Wheeler lines" be reduced,

the directors knowingly and willfully caused said loans

to be lost to the bank.

3. That in violation of the National Banking Act

the directors caused to be loaned to J. E. Wheeler $634,-

000.00, being an excess over thirty per cent of the cap-

ital of the association and consequently a loan pro-

hibited b}^ statute.

4. That in 1927 the defendant directors "allowed

and permitted" the bank to get into financial difficul-

ties and involve the stockholders in loss by arranging

with the United States National Bank and the First

National Bank (both of Portland) for these institutions

to take over the assets of the Northwestern National

Bank, assume its deposit liabilities, and for the latter

to discontinue the banking business.

These charges were categorically denied in the sev-

eral answers filed by the defendant directors, except the

defendant, Olmstead, who is not represented by the



counsel making a joint appearance for all of the other

defendants. It will be shown that the evidence failed

to establisli the charges made in the bills of complnint.

With respect to the first of these charges, it was es-

tablished by the evidence that the loans under criticism

were intelligently and carefully made, and that in so

far as losses resulted therefrom, such losses are attri-

butable to lessened financial responsibility of the bor-

rowers over which the directors had no control, rather

than to derelictions of duty on the part of the directors

in the attempted collection of the debts.

With respect to the second charge, the evidence es-

tablishes the fact that the loans made to the "Wheeler

lines" were justified by proper banking practice, were

adequately secured, and were to a large degree, if not

entirely, actually collected.

With respect to the third charge that loans in excess

of the statutory limit were made, there could not be and

was no evidence offered in support.

With respect to the fourth charge relating to the

financial difficulties in which the bank became involved,

growing out of which came the transfer of its assets to

and the assumption of its deposit liabilities by the

United States National Bank and the First National

Bank, it was established by the evidence that none of

the directors except Olmstead had knowledge of any

acute or dangerous condition in the affairs of the bank

until February, 1927. That forthwith upon such knowl-

edge being acquired immediate action was taken to cor-

rect the situation bv the directors making immediately
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available for use by the bank funds sufficient in

amount to place it in the strongest financial condition

in which it had been for years, under conditions which

insured such funds later becoming permanently incor-

porated into the capital of the bank. That in spite of

this action on the part of the directors rumors involving

the soundness of the institution became current in the

community, the effect of which rumors the directors, in

spite of aggressive efforts on their part, were unable

to counteract. That a run was precipitated upon the

institution which necessitated transfer of its assets to

the United States National Bank and the First Na-

tional Bank under conditions creditable to the wisdom,

the courage and the sense of responsibility of the di-

rectors instead of in any respect discreditable to them.

Such method of liquidation avoided both loss and delay

on the part of the depositors of the bank in receiving

their moneJ^ It avoided loss to the stockholders of the

bank, which would have necessarily resulted had the di-

rectors failed to act and permitted an involuntary liqui-

dation of the bank to terminate the run.

Based upon the charges contained in their bills the

appellants asked for an injunction against the bank

proceeding with the collection of the indebtedness of

the appellants to it. They asked for an accounting with

respect to all financial transactions of the bank (pre-

sumably from the time of its organization to and

through its liquidation) to the end that there might be

reimbursement to the appellants for the losses sus-

tained by them through the impairment of value of their

stock arising from the liquidation of the bank.



The relief sought was denied by the learned trial

judge through the application of those legal principles

which have been so frequently stated by the courts as

to have been crystallized into clear and definite rules

of law. These principles were applied by the trial judge

during the three weeks trial, which, at the behest of

counsel for appellants, went far afield. They were

succinctly stated in the opinion of the trial judge, which

preceded the decrees dismissing the bills for lack of

equity. They will be discussed hereinafter in connection

with such answer to the specifications of error as it is

deemed necessary to make.

Except for the strictly legal question presented by

the first specification of error, based upon the refusal of

the court to entertain jurisdiction of the cause as to the

director Chauncey McCormick, all of the specifications

of error, two to seven, are general in terms and present

but the single question of alleged error resulting from

the dismissal of the bills. To an understanding of the

case there is essential a knowledge of the history of the

institution, its spectacular rise, its somewhat troubled

existence during the last years of its life, and its more

spectacular fall. This history can be gleaned from the

statement of evidence, and in succinct form we shall

attempt to present it.

The bank was organized in 1912 with an original

capital of $.500,000.00 and a surplus of $100,000.00,

which ca]iital and surplus, by successive increases, the

last of which took place in July, 1922, became capital of

$2,000,000.00 and surplus of $400,000.00. (R. 10, 71.)
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With its original capital of $500,000.00 and surplus of

$100,000.00 the bank began business on January 2,

1913. (R. 10.) The first president of the bank was

Henrj^ L. Pittock, who during his lifetime was one of

the largest stockholders and whose estate after his death

continued to be one of its largest stockholders. (R. 428.)

Mr. Pittock died in 1919. After his death, Emory 01m-

stead became the president of the bank and continued

as its active executive head (R. 492) until his resigna-

tion on the 28th day of February, 1927, when he was

succeeded in office by O. L. Price. (R. 4.)

The institution was conspicuously successful during

the early years of its life. There wfere two years during

its history when it grew more rapidly than any bank in

the United States. In 1915 it had deposits of approx-

imately $5,000,000.00. Within two years thereafter

these deposits had practically doubled, and by 1920 its

deposits had increased to $28,000,000.00. (R. 710.) Its

earnings were large. It was paying dividends which it

continued to pay until 1920, but it was this very period

of extremely rapid growth which was responsible for

loans being made out of which there later grew enor-

mous losses. Indeed losses suffered by the Northwest-

ern, growing out of loans made subsequent to 1920,

were negligible, amounting to not more than $100,-

000.00. (R. 599.)

In 1920 the deflation period began. This was gen-

eral throughout the United States, and its effect upon

the national banks of the United States is set forth in

the annual report of the Comptroller for the year 1921,

from which we quote as follows:



"The year has been one of the most trying through

which banking institutions have passed in a long period.

Following an experience of inflation which, consider-

ing its world-wide extent, was perhaps without parallel,

the banks in the past year have been under the necessity

of facing the reaction in the form of progressive defla-

tion. * * *

It was inevitable that the period of deflation which

followed the war's expansion of credits should be in-

tense, and quite in proportion to the extent of the in-

flation. * * *

The deflation in prices in the last year and a half

has tested the solvency of every bank in the land, pre-

senting acute conditions which required the most

skillful handling."

But the situation which existed generally in Oregon

and throughout the United States was peculiarly acute

in the Xorthwestern National Bank. As its increase in

deposits had been more than normally rapid so did its

recession in deposits become more than normally heavy.

From the peak of deposits in 1920 of $28,000,000.00

within two years the deposits dropped to $16,000,000.00.

(R. 710.) In 1920 the loans of the bank were $19,-

000.000. To pay the depositors who withdrew $12,-

000,000.00 during the two year period following 1920,

loans had to be collected where it was possible to effect

speedy collection, with the result that the finest and best

notes that were in the note pouch of the bank were

called and the slow loans which could not be speedily

collected accumulated. (R. 711.) The bank found it-

self with a frozen loan account of the proportion that
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might be expected in a bank with $28,000,000.00 in de-

posits, but with deposits of $16,000,000.00 only. Its

earning capacity was limited by the amount of its de-

posits, and upon the $16,000,000.00 of deposits it was

required to earn enough to absorb the losses that had

been developed under unusual conditions in a bank al-

most twice as large. The resulting condition was a very

serious one. (R. 711.)

This situation the directors met to the extent of their

ability. They realized the situation to the fullest. It

was repeatedly and forcibly called to their attention by

the various letters of the Comptroller which followed

the periodic examinations of the bank. The directors

were regular in their attendance at the directors' meet-

ings. The members of the Executive Committee were

indefatigable in their efforts to meet the situation, and

find a solution of the serious condition which confronted

them, for the existence of which they were not responsi-

ble. (R. 494, 669, 711.) We find the Board meeting

regularly and giving consideration to all loans that

were giving trouble. We find the Executive Committee

paying extremely close attention to these matters, meet-

ing regularly every Tuesday, considering old loans as

well as new loans and renewals, and devoting a great

deal of time in their efforts to work out the problems

of the bank not only at meetings but by dropping into

the bank every day to see what could be done. (R. 669.)

If mistakes were made, and they were not many, they

were mistakes of judgment and not those of inattention.

These directors make no claims to omniscience nor in-

fallibility. It is not believed that they will be held re-

I



sponsible for falling below that degree of success which

omniscience alone could produce, or be required to be-

come involuntary guarantors of the solvency of all

debtors of the bank.

Although the amount of loss incurred by the bank on

loans made subsequent to the deflation period was

small (R. 669) and although its earnings were sub-

stantial, running from $150,000.00 to $200,000.00 a

year from 1920 on (R. 668) and although none of these

earnings was paid in dividends after 1920 (R. 668) but

all were used in writing off the paper which the bank

examiner from time to time declined to permit the bank

to continue to carry longer among its assets, the losses

continued to accumulate. They accumulated to the ex-

tent that the earnings were inadequate in a short period

to create the funds necessary to remove the bad, slow

or doubtful paper from the bank as speedily as it was

desired to remove it and the directors were thereupon

confronted with the problem of devising some means by

which these assets of dubious value could be removed

from the bank and the resumption of dividends made

possible.

The Treasury Department, through the reports of

its examiners, was in close touch with the situation and

cognizant of the efforts of the officers and directors to

improve the situation. The examiner reported after his

examination of July 11, 1924, "that both officers and

directors appear to ])e doing everything possible to

remedy conditions" (R. 360) and again after the ex-

amination of February 24, 1925, "that the management

is working earnestly to improve the bank's condition"
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(R. 373). But it was realized by all that something of

a drastic and constructive nature must be done.

In 1925 the suggestion was made that a corporation

be organized among the shareholders of the bank for

the purpose of purchasing as much as possible of its

non-income producing assets. (R. 381, 382.) This

recommendation, which apparently originated with the

National Bank Examiners, was approved by the Ex-

amining Committee and called to the consideration of

the Board in its report of December 23, 1925. (R. 387.)

Subsequent to an examination of the bank, conducted

by Bank Examiner Wylde in March, 1926, the recom-

mendation went further and the Department then
;

urged that a company be organized with sufficient paid-

in capital to take out of the bank all of the real estate

then owned or then in contemplation of acquisition, and

in addition all assets of questionable character. (R.

394.) This plan was discussed by the directors during

March and April of 1926 and the conclusion reached

that such company should be organized with sufficient

capital to enable it to acquire from the bank all of its j
assets which had been criticised by the Department so

*

that future criticisms could be avoided and the payment

of dividends resumed. Indeed the plan had been fully

developed and approved by the Board prior to the

receipt from the Department of its letter of April 26,

1926, commenting upon the Wylde examination of M

April 6, 1926. i(R. 671.) A committee consisting of

Mr. Metschan, who was a member of the Examining

Committee, Mr. Stewart, who was a vice-president of

the bank actively concerned in the handling of its slow
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and frozen assets (R. 707) and Mr. Price, who was a

vice-president and chairman of the Board of Directors

(R. 608) went to Washington in June, 1926, and dis-

cussed the matter with the Comptroller, who gave his

tentative approval to the plan and stated that he would

give his final consent thereto or state any objection

thereto he might have after the next regular examina-

tion which was scheduled to take place in the fall of

1926. (R. 672.)

The plan as put before the Comptroller was to effect

the organization of a corporation with paid-in capital

of $750,000.00, which was to be procured bj'^ each stock-

holder of the bank subscribing $37.50 to the capital of

the corporation proposed to be organized for each share

of stock in the bank. With this capital it was proposed

that the corporation purchase frozen or slow^ assets in

the amount of $1,500,000.00, paying to the bank there-

for $750,000,000 in cash and giving to the bank its

bonds in the amount of $750,000.00, the payment of

which bonds was to be secured by lien upon the entire

million and a half of assets so to be acquired from the

bank. (R. 673.) At this same conference consideration

was also given to a suggestion of the Department that

there be effected a change in the management of the

bank (R. 393) but the conclusion was reached at this

conference in Washington that it was not advisable to

effect any change in the management of the bank,

through the resignation of its ])resident, Mr. Olmstcad,

until after the proposed liquidating company had been

organized and the transfer of assets effected. (R. 673.)

The Comptroller felt that Mr. Olmstead was the one
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best equipped to explain the necessity for the organiza-

tion of the liquidating company to the stockholders of

the bank and induce them to join in the organization

of the company. (R. 673.)

It was the understanding with the Comptroller that

adoption of the final plan for organization of the liqui-

dating company should be deferred until after the ex-

amination in the fall of 1926, but during the interim the

directors and the officers of the bank were active in in-

terviewing the stockholders of the bank and in enlisting

their support of the proposed plan. (R. 673.)

Subsequent to the examination of September '21,

1926, which showed non-bankable assets of $2,766,-

396.90, of which $490,468.74 were listed as doubtful,

and $809,747.25 were listed as prospective losses (R.

401), Mr. T. E. Harris, the Chief National Bank Ex-

aminer who made the examination, recommended that

new capital in the minimum amount of one million dol-

lars should be provided for the purpose of eliminating

sub-standard assets from the bank. This recommenda-

tion was approved by the Department in its letter of

December 2, 1926 (R. 409) and the expectation was

there expressed that action would be taken to comply

with the examiner's recommendations. A personal con-

ference was held in San Francisco in December of 1926

between the chairman of the Board and vice-president

Stewart and the Comptroller of the Currency and Chief

Examiner Harris, who had made the examination of

September, 1926. (R. 673.) At this conference the

whole situation was reviewed, the plan for a liquidating

company was approved by the Comptroller, and Mr.
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Price was advised that when it had been carried into

effect the bank would be permitted to resume the pay-

ment of dividends. (R. 674.)

It cannot be doubted that had this plan been carried

into effect the troubled period of the bank's existence

would thereupon have come to an end and the bank

would still be in business as a strong and honored fi-

nancial institution in the City of Portland. Why this

plan was not carried into effect and why the bank,

which in December, 1926, was expected to emerge soon

from its troubles, on ^Nlarch 29, 1927, forever closed its

doors, brings us to the final chapter in the history of

the unfortunate institution.

After the return of Messrs. Price and Stewart from

San Francisco about Christmas of 1926, the officers

and directors of the bank were very active in their at-

tempts to induce all of the stockholders of the bank to

make subscriptions to the stock of the liquidating com-

pany. The principal difficulty encountered was in pro-

curing the required payment from J. E. Wheeler, who

held a large block of the stock of the bank (R. 674)

amounting to 4700 shares. (R. 428.) Mr. Olmstead

had in immediate charge the task of procuring from

Mr. Wheeler the necessary funds and from time to

time reported to the Board with respect to the progress

that Mr. Wheeler was supposed to be making in liqui-

dating some of his assets which would enable him to

pay the amount of his desired subscription. (R. 674.)

Nor was it until the discovery of the so-called "float"

in February, 1927, by which Wheeler abstracted from

the bank $800,000.00 of its funds, that the Board knew
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that the consummation of this plan, as agreed upon

with the Comptroller, could not be effected, and that

some other action would have to be taken if the bank

were to be saved.

It appears from the testimony of some of the minor

officers of the bank that beginning in July or August

of 1926, McCormick Lumber Company i(a J. E.

Wheeler company) began the practice of making de-
jj

posits of checks and drafts drawn on the Brookville

Title and Trust Company, Forrest County National

Bank and Titusville Trust Company for which im-

mediate credit was given McCormick Lumber Com-

pany, but which checks and drafts were frequently dis-

honored by the banks upon which they were drawn.

When dishonored, these checks were held in an account

of the bank known as "cash items" until they were re-

moved therefrom upon other checks or drafts being

substituted therefor. All such checks exceeding $1,-

000.00 in amount upon his orders were referred to and

O.K'd for immediate credit by Olmstead, the president

of the bank (R. 594), who was fully informed about

and whose actions made possi'ble these fraudulent trans-

actions. (R. 594.) But it does not appear that any

of the defendants in this case, other than Olmstead him-

self, knew of the existence of this practice until some

time between the 7th and 8th of February, and the

15th of February, 1927. The situation was not discov-

ered by the Examining Committee when it made its ex-

amination beginning November 19, 1926, nor was it

discovered by Chief National Bank Examiner Harris

when he made his examination which was completed on
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October 26, 1926. During the period from May 6,

1926, to ^Nlarcli 1, 1927, the account "cash items" varied

from nothing to a maxinmm of $823,877.45 on Febru-

ary 28, 1927 (R. 579, 580, 581), which date was sub-

sequent to the discovery of the "float," after which the

practice was immediately stopped by mandate of the

Board of Directors and the dishonored items permitted

to accumulate. (R. 655.) The "cash items" were

nominal and proper in amount on the dates on which

Examiner Harris and the Examining Committee made

their respective examinations in the fall of 1926.

The existence of the "float" was discovered by vice-

president Jones some time in February, 1927, who im-

mediately informed vice-president Skinner. (R. 559.)

Mr. Skinner places this date in the first week of Feb-

ruary. (R. 735.) ]Mr. Skinner immediately revealed

the situation to vice-president Stewart, who procured

a list of the dishonored checks in the cash items (R. 729)

and together INIessrs. Skinner and Stewart transmitted

the information to Mr. Price, the chairman of the

Board. ^Ir. Price, who up to that time had had entire

confidence in ]\Ir. Olmstead, questioned him with re-

spect to the situation the following morning, and then

forced from him the truth. (R. 679.) On the same

day (Wednesday) Mr. Price called a meeting of the

Board of Directors, and this meeting was held on the

following Friday, on which day Wheeler returned from

San Francisco.

When confronted with the situation by the Board,

Wheeler confessed his inability to provide the bank with

funds to discharge the worthless paper with which he
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had flooded it. (R. 681.) The directors were almost

constantly in session, with innumerable meetings night

and day. (R. 726.) The plan to organize a liquidating

company with a cash capital of $750,000.00, upon which

the directors had been working, had to be abandoned be-

cause there was now that unexpected and presumably

complete loss of an additional $800,000.00. To raise

this sum, with Wheeler at the end of his rope, seemed

to be an impossibility. (R. 683.)

Then it was that attempts were made to sell the

bank. Separate negotiations were carried on with the

United States National Bank and with the First Na-

tional Bank, but the negotiations with the United States

National Bank were not pressed because the negotia-

tions with the First National Bank had gone forward

faster, and the negotiations with the First National

Bank were finally dropped because it declined to pur-

chase unless, in addition to the present assets of the

bank, a fund of $2,250,000.00 in cash were deposited

to protect the First National Bank against the possi-

bility of loss. (R. 684.)

The Board felt that if two million dollars had to be

advanced in any event, it would be more to the ad-

vantage of the stockholders to render this sum available

for the Northwestern National Bank, continuing the

latter in business, and preserving the earning value of

the institution. (R. 684.)

In an attempt to carry this plan into effect two plans

were discussed, one the organization of a state bank

with two million capital to purchase the business of the

Northwestern, the other a one hundred per cent assess-
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ment upon the stock of tlie Northwestern, with con-

tinuation of the latter under its existing charter. (R.

685.) At a meeting held late in February, 1927, the

directors determined to secure subscriptions immedi-

ately for the two million required irrespective of which

plan might be finally adopted, and almost the entire

sum was actually subscribed that same night. Tenta-

tively decision was reached that the plan of organizing

a state bank was the better, but on more mature de-

liberation it was concluded that there were more ele-

ments of weakness than of strength in this plan and

the final conclusion was arrived at that there should be

imposed an assessment of one hundred per cent upon

the stock of the existing bank, and that that bank should

carry on. :(R. 687.)

The local bank examiner was advised of the decision.

The money was subscribed. The Board was convened.

Olmstead presented his resignation and Price was

elected president.

In order to effect an involuntary assessment of one

hundred per cent upon the stock of the bank, it was

necessary that, as a result of an examination of the

bank, the determination be reached by the Comptroller

that the assets of the bank were impaired to the extent

of one hundred per cent of its capital. Examiner Crow-

ley and Chief Examiner Harris, who made the ex-

amination, found it difficult to convince themselves that

this impairment actually existed (R. 687). but never-

theless and to make an involuntary assessment possible,

upon completion of the examination on March 5, 1027,

Chief Examiner Harris estimated the losses of the bank
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at $2,446,769.65. This was a sum slightly in excess of

the entire capital, surplus and undivided profits of the

bank. (R. 413.) The directors thereupon requested

the Comptroller to issue a formal notice of impairment

of capital so that they might proceed with the collection

of an assessment of one hundred per cent, payment of

which assessment was guaranteed by certain of the re-

sponsible shareholders of the bank. (R. 414.)

In the meantime the Board appreciated that the res-

ignation of Mr. Olmstead would occasion comment and

cause some withdrawals, and every effort was made to

get the bank into the best possible condition to meet

any adverse results that might follow the reorganization

of the bank. (R. 688.) The directors feared the effects

of rumor and felt that were publicity attached to the

"float" dire results might follow. This was true even

though arrangements had already been effected to re-

place the lost capital. (R. 721.) For this reason, and

because of the known responsibility of the Pittock Es-

tate, announcement of the change of management was

made through the Morning Oregonian on the 2nd of

March, 1927, in the form in which it appears in the

bills of complaint. (R. 24.)

But in spite of all of the efforts of the directors,

rumors affecting the condition of the bank became cur-

rent. These rumors resulted in a decrease in deposits

and excess of withdrawals. (R. 688.) There was the

specific rumor of a defalcation in the bank, and efforts

were made to explain the true situation to the people

who had heard about it. (R. 688.) Indeed, there was

no condition sufficient to cause any alarm among the
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executives of the bank until four or five days before it

closed (R. 688) . On Friday, the situation became acute.

The city was honeycombed with telephone calls about

the condition of the bank. (R. 689.)

jMr. Price was in California engaged in efforts to in-

crease the resources of the bank by collection of a sub-

stantial amount owing it bj^ Portland Dollar Lumber

Company and by procuring increases of the deposits of

the Southern Pacific Company and the Standard Oil

Company. (R. 689.) He was advised of the situation

by long distance telephone on Friday and on Saturday

left for Portland, where he arrived ^Monday morning.

On ^Monday a crowd of depositors assembled at the

bank and still remained when the bank finally closed

its windows at six o'clock in the evening. The final

run was under way.

The Portland Clearing House Association was urged

to stand behind the bank but it declined to do so. There

was then done the only thing which could have been

done to make possible the meeting of the demands of

depositors for their money, namely, the transfer of the

assets of the bank to the First National Bank and

United States National Bank under an assumption by

the latter of the deposit liability of the Northwestern

National Bank.

The terms of this agreement were onerous. (R. 425.)

The agreement itself was made possible only by the

gentlemen who are in this court as defendants pledging

their personal fortunes to the extent of two million

dollars and subordinating their claims to this extent to

the claims of all others, while at the same time their
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stockholders liability remained unaffected. It is to their

lasting credit that they acted as they did. Liquidation

of the bank thus accomplished doubtless prevented the

suspension of many of the correspondent country banks

of the Northwestern National scattered through Wash-

ington, Oregon and Idaho. (R. 726.) It made possible

a liquidation without sacrifice and it prevented the

necessity of an assessment upon the stockholders which,

in the case of liquidation by a receiver, would have been

inevitable. (R. 727.)

As soon as it became possible to do so the entire mat-

ter was submitted to the stockholders, and the action

of the directors was approved by the affirmative vote

of 16,915 shares out of a total of 16,955 shares rep-

resented at the meeting. (R. 435, 439.) Nor has there

been any attack upon any of the directors except by

these appellants, each of whom it is to be remembered,

is seeking to avoid payment of his indebtedness to the

bank as part of the relief sought for by him in his suit.

(R. 28, 191.)

The history ends. So far as these defendants are con-

cerned, except the defendant Olmstead, for whom we

do not appear, it is a story of honor and not dishonor.

In consideration of the more detailed argument which

follows it is believed that this court will find, as did the

lower court, that "these gentlemen were diligent in the

administration of the affairs of this institution, exer-

cised their best judgment after inquiring into and con-

sidering all the facts as far as they could. The Ex-

ecutive Committee consisted of seven members. It met

once a week and passed on loans and lines of credit,
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considered the bank policy, discussed with the executive

officers the condition of its several obligations. The

Examining Committee made regular examinations

t'.vice a year. The Board of Directors held full meetings

of the Board once each month when these matters were

reviewed and discussed, and plans developed concern-

ing administration, and it seems to me, under all the

circumstances of this case, it cannot be said that these

directors were negligent to such an extent, if at all, as

would justify a court in imposing any liability upon

them. They may have erred in judgment but if so they

are not responsible for that, and I am not prepared to

say, on this testimony, that there was any error in

judgment in the various transactions had by the Board.

We must judge their acts by the conditions as they

existed at the time the action was taken and not by sub-

sequent developments, and therefore I conclude that

the bills in each of these cases must be dismissed, and

it is so ordered."

BRIEF OF THE ARGUMENT

1. Directors are not insurers of the fidelity of the

agents whom they have appointed and who are not their

agents but the agents of the corporation.

Briggs V. Spaulding, 141 U. S. 132, 35 L. Ed. 662.

Rankin v. Cooper, 149 Fed. 1010, 1013.

Devlin v. Moore, 64 Ore. 433, 462.
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2. Directors are not responsible for loss resulting

from the wrongful acts or omissions of other directors

or agents of the corporation unless the loss is the con-

sequence of their own neglect of duty either for failure

to supervise the business with attention or neglecting to

use proper care in the appointment of agents.

Briggs V. Spaulding, supra.

3. Bank directors are not trustees in any technical

sense. The relation between them and the corporation

is rather that of principal and agent.

Briggs V. Spauldingj supra.

4. The directors of banks from the nature of their

undertaking are called upon to exercise nothing more

than ordinary care and attention. It is not contemplated

that they should devote their whole time and attention

to the institution to which they are appointed and guard

it from injury by constant supervision.

Briggs V. Spmilding, supra.

Rankin v. Cooper, supra.

Swentzel v. Penn. Bank, 147 Pa. 140, 15 L. R. A.

305.

5. A director cannot be held liable for being de-

frauded; to do so would make his position intolerable.

Briggs V, Spaulding, supra.

Land Credit Company of Ireland v. Fermoy, L.

R. 5 Ch. 763, 770.

Swentzel v. Penn. Bank, 147 Pa. 140, 15 L. R. A.

305.
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6. Directors are not liable, in the absence of positive

misfeasance, for passive negligence; it must appear that

the losses for which they are required to respond were

the natural and necessary consequence of omission on

their part.

Briggs V. Spaulding, supra.

7. It is not a violation of law to permit the executive

officer of a bank to conduct its business provided that

reasonable oversight is kept by the directors.

Briggs V. Spaulding, supra.

Rankin v. Cooper, supra.

8. There is no law requiring bank directors to adopt

a system of espionage in relation to the executive of-

ficers, or to set a watch upon all their actions. They

are supposed to be honest until the contrary appears.

Briggs V. Spaulding, supra.

Rankin v. Cooper, supra.

Bates V. Dresser, 251 U. S. 524. 64 L. Ed. 388.

Bates V. Dresser, 250 Fed. 525.
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9. Knowledge of what the books and records would

have shown is not to be imputed to the directors. If

such was the law the position of a director of a large

corporation would be one of constant peril.

Briggs V. Spaulding, supra.

Murray v. Third National Bank, 234 Fed. 481, 400.

10. A director is not liable for false statements made

in a report prescribed by the Federal statutes unless

he had actual knowledge of its falsity. Mere negligence

in participating in such a report is not actionable either

because of a directors' common law liability or that fixed

by statute.

Gamble v. Brotvn, 29 (2d) Fed. 366, 370.

Yates V. Jones National Bank, 206 U. S. 158, 551

L. Ed. 1002.

11. A director is not liable for alleged false state-

ments except to those who have acted upon such reports

to their damage by purchase of the bank's stock or by

depositing funds with the bank.

Cheshrough v. Woodworth, 244 U. S. 72, 61 L. Ed.

1000.

12. Inasmuch as the damages are personal to the

party so deceived he must sue in his own right and

not for the association or other stockholders or depos-

itors and the action is one at law.

Cheshrough v. Woodworth, supra.

Benton v. Deininger, 21 Fed. (2d) 657.
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13. Where such an action is brought the provisions

of the Federal statute are exclusive and preclude the

common law liability for fraud and deceit and must be

measured by the words of the statute.

Cheshrough v. Woodtvorth, supra.

Curtis V. Metcalf, 265 Fed. 293, 296.

14. No one can contend that a director must look into

details of management or keep closely in touch with

routine matters or know intimately to whom credits are

given, but he is responsible for the exercise of super-

visory control and must be held to know something of

the more important concerns of the association.

McCormick v. King, 241 Fed. 737 (9th Circuit).

First National Bank v. Noyes, 257 Fed. 591, 600.

15. The limitation of U. S. R. S. 5200 upon the

total liabilities of any single borrower to a national bank

will not be construed as including his liability as surety

or indorser for money borrowed by another.

Corsicana National Bank v. Johnson, 251 U. S. 68,

64 L. Ed. 141.

Gamble v. Brown, 29 (2d) Fed. 366, 375.

16. Where a bill alleges aggregate loans to an in-

dividual in excess of those permitted under Revised

Statute 5200, it should clearly show whether the de-

fendants are to be charged with the whole loan or only

with the excess, for the liability under Section 5239

applies only to the particular loans which exceeded the

statutorv limit.
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Curtis V. Metcalf, supra.

Witters v. Sowles, 43 Fed. 405.

Ranki7i v. Cooper, 149 Fed. 1010, 1017.

Stephens v. Overstoh, 43 Fed. 771, 775.

17. It is insufficient to charge in general terms

that a large part or the whole of a loss from a loan

might have been saved by action with reasonable

promptness.

Curtis V. Metcalf, 265 Fed. 293, 296.

18. Where defendant directors are charged with

negligence, the bill must specify the action or inaction

relied upon, as the defendants are entitled to know the

kind of alleged negligence upon which the complainant

will rely.

Curtis V. Metcalf, supra.

19. Defendants' failure to move against the bill does

not relieve the complainant of the duty of proving

those facts necessary to constitute a cause of suit against

the defendants. An uncertain and insufficient bill may

be aided by definite and sufficient proof but failure on

the part of the defendants to move against an insuf-

ficient or uncertain bill does not entitle the complainant

to relief when his proof is as insufficient or uncertain

as his bill.

Curtis V. Metcalf, supra.
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20. Directors are not liable for mistakes in judg-

ment.

Fideltij Loan ^ Savings Co., 142 Va. 43, 128 S. E.

615, 45 A. L. R. 664.

Brasn-ell v. Pamlico Ins. S^ Bkg. Co., 59 N. C. 628,

42 L. R. N. S. 101.

Dunn V, Kyle, 14 Bush. 134.

Sperings' Appeal, 71 Pa. 11.

Muller V. Planters Bk. and Trust Co., 169 Ark.

480, 275 S. W. 750.

Am. Sav. Bank (§ Trust Co. v. Earles, 113 Wash.

629, 194 Pac. 555.

In discussing the law applicable to this case we

deem it wise to attempt to clarify the atmosphere of

the fog of language by narrowing the issues and en-

deavoring to show what is actually involved in these

appeals.

1. It is not claimed that these defendants were in

any sense guilty of fraud or deceit or of any kind of

speculation or conversion of the assets of their bank to

their own benefit, or of any misuse of their powers to

their individual advantage.

2. It is not claimed that the actions of any of the

directors other than Olmstead were induced by any

motive other than that of benefiting the bank and safe-

guarding its stockholders and depositors.
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3. It is not claimed that the defendants, when called

upon to make decisions, did not honestly exercise their

own best judgment and discretion.

4. It is not claimed that the defendants did not at-

tend all meetings of the board or give such time and

attention to the bank's affairs as is ordinarily required

of bank directors.

5. With the exception of directors Skinner, Stewart

and Price, it is not claimed that any of the defendants

had the slightest knowledge of the criminal actions of

Olmstead and Wheeler with regard to the "float."

6. As to Skinner and Stewart, the proof is over-

whelming that they did not have such knowledge ex-

cept that on possibly two or three occasions attention

was called to the fact that certain foreign items which

the McCormick Lumber Company had deposited had

been returned dishonored and that upon making in-

quiry of the president of the bank, who had charge of

that account, were assured by him that the checks had

been taken care of.

7. As to Price, the evidence is overwhelming that

he never had knowledge of the float or of anything

which would arouse the suspicion of an ordinarily pru-

dent man.

8. No excess loans were made at any time unless it

be claimed that the Wheeler float was such. No evi-

dence was offered that any of the loans specified in the

bill of complaint were at the time they were made other

than legitimate banking loans to persons or concerns

who were at the time entitled to the credit advanced

them.
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9. Xo evidence was offered that the directors and

executive officers of the bank did not exercise every

possible effort to realize upon frozen and unsatisfactory

loans and to reestablish the bank upon a dividend-pay-

ing basis.

10. The Wheeler float was cleverly concealed at the

time of the examinations made by Harris, the Federal

Bank Examiner and the examining committee by re-

moving dishonored checks from "cash items" where

they would be readily discovered, by substituting new

checks, (O. K.'d by Olmstead and sent forward for col-

lection to the eastern banks upon which they were

drawn), and thus concealed in the account "items in

transit."

11. The Board of Directors as and when losses were

ascertained, and at all times when they received either

direction or suggestion from the bank examiners or the

comptroller, charged such losses from the assets of the

bank and never included them in their reports as a part

of the bank's assets.

12. Neither of the complainants either purchased

their stock or deposited money in the bank relying upon

any alleged false or misleading statements of assets or

liabilities.

In order to hold these defendants liable in this case

an entirely new and unheard of rule must be established,

which would be abhorrent to every principle of equity

and law, and which would cast such an onerous and

intolerable burden upon able conscientious and sub-
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i
stantial members of the community that no man could

afford to accept a directorship in any railroad, bank or

corporation of large business affairs.

Stripped of its verbiage, complainants say to the de-

fendants :

(a) It is immaterial that you were honest;

: ( b ) It is immaterial that you did not use your office

for wrongful ends;

(c) It is immaterial that you used your best judg-

ment;

(d) It is immaterial that you exercised at least or-

dinary care

;

(e) It is immaterial that the loans which you made

and approved were at the time of their making legiti-

mate, proper, and good banking;

(f) It is immaterial that the persons and firms to

whom you loaned money were entitled to the credit and

were solvent;

(g) It is immaterial that when the general deflation

came that you took every action which j^our honest

judgment deemed necessary to safeguard the bank and

realize upon its loans.

(h) It is immaterial that you had made plans and

pledged the necessary funds to remove the frozen assets

and restore the bank to a liquid condition;

(i) It is immaterial that you attended all of the

prescribed meetings of the Board of Directors, and in

addition thereto conferred informally with each other
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and with the executive officers with regard to the af-

fairs of the bank, and adopted such measures as your

best judgment dictated;

(j) It is immaterial that Wheeler and Olmstead

without your knowledge criminally abstracted $800,000

of the bank's assets;

(k) It is immaterial that in order to save the de-

positors and the stockholders you pledged )'our indi-

vidual fortunes to the extent of $2,000,000 in addition

to your statutory stockholders' liability,

—

The fact remains that the bank suffered severe losses

by the criminal acts of Olmstead and Wheeler, and by

reason of failure to realize upon loanes which were

legitimate and proper in their inception, but which, by

reason of the period of deflation, became frozen or un-

satisfactory as bank assets. Therefore it is incumbent

upon you, out of your personal fortunes to make good

every item which was ever in the bank from its incep-

tion and upon which one hundred cents on the dollar

was not realized.

The trial court made a pertinent inquiry of com-

plainants' counsel at the time of argument, which he

did not then answer and which cannot be answered. We
quote substantially: "What should the directors have

done with the frozen loans in the bank?" "What it their

duty to remove these loans by using their own funds?"

Complainants' counsel had no concrete or definite sug-

gestion as to the first of these inquiries and frankly

stated that he did not consider it the duty of the direc-

tors to individuallv remove the frozen loans.
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The federal courts have had occasion in many cases

to consider and determine the duties and obhgations

assumed by directors of national banks. These duties

and obligations have been concisely capitulated by the

learned judge in

Rankin v. Cooper, 149 Fed. 1010

as follows:

"1. Directors are charged with the duty of rea-

sonable supervision over the affairs of the bank. Itj

is their duty to use ordinary diligence in ascertaining

the condition of its business, and to exercise reason-

able control and supervision over its affairs. 2. They

are not insurers or guarantors of the fidelity and

proper conduct of the executive officers of the bank,

and they are not responsible for losses resulting from

their wrongful acts or omissions, provided they have

exercised ordinarj^ care in the discharge of their own

duties as directors. 3. Ordinary care, in this matter,

as in other departments of the law, means that degree

of care which ordinarily prudent and diligent men

would exercise under similar circumstances. 4. The

degree of care required further depends upon the sub-

ject to which it is to be applied, and each case must
,

be determined in view of all the circumstances. 5. If

nothing has come to the knowledge to awaken sus-

picion that something is going wrong, ordinary atten-

tion to the affairs of the institution is sufficient. If,

upon the other hand, directors know, or by the ex-

ercise of ordinary care should have known, any facts

which would awaken suspicion and put a prudent



33

man on his guard, then a degree of care commensurate

with the evil to be avoided is required, and a want of

that care makes them responsible. Directors cannot,

in justice to those who deal with the bank, shut their

eyes to what is going on around them. 6. Directors

are not expected to watch the routine of every day's

business, but they ought to have a general knowledge

of the manner in which the bank's business is con-

ducted, and upon what securities its larger lines of

credit are given, and generally to know of and give

direction to the important and general affairs of the

bank. 7. It is incumbent upon bank directors, in the

exercise of ordinary prudence, and as a part of their

duty of general supervision, to cause an examination

of the condition and resources of the bank to be made

with reasonable frequency."

Testing the conduct of the defendants in this case

by the rules there laid down, we find that they have

fully met the standards set forth. The directors ex-

ercised reasonable supervision over the affairs of the

bank. They met frequently, they discussed the loans,

discounts, deposits, slow loans, and general affairs and

bank policies. In addition, they had an executive com-

mittee which met weekly and passed upon each loan

made by the executi^'e officers during the preceding

week, and came to a determination upon applications

for the larger loans, namely, those in excess of $25,000.

In a bank of that size it was necessary to place larger

lines of credit in the hands of different executive of-

ficers. The wisdom and the necessity of this course is

apparent. Xo one man could keep in touch with the
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business affairs of every customer of the bank using its

credit. Certain lines of credit therefore were necessarily-

placed under the particular charge of the president,

Emery Olmstead, others under the charge of vice-presi-

dent Charles Stewart, others in charge of vice-president

Skinner. Smaller loans were acted upon by assistant

vice-president Jones. Except in those cases, therefore,

where the directors had personal knowledge with regard

to the customers' affairs, they relied to a large extent

upon the detailed information transmitted to them by

the executive officers, who appeared before them at

their frequent meetings and discussed with them the

policies of the bank, and the credits to be extended to

its customers.

It would be as unfair and impracticable to charge the

directors with negligence in not having an intimate per-

sonal knowledge of each loan made as it w^ould be to

require a director of the United States Steel Corpora-

tion or of a large railway corporation to have intimate

knowledge of the details with regard to every transac-

tion of the company which he represented. In these

days of large business transactions, delegation of au-

thority is essential, and the directors must from the very

necessity of things rely to a large extent upon the tech-

nical or special knowledge of the executives whom they

appoint to act for the corporation. See

—

Briggs V. Spaulding, 141 U. S. 132, 35 L. Ed.

662.

Mason v. Moore, 4 L. R. A. (N. S.) 597; 73 Ohio

State 275.



35

The fact that Wheeler, one of the bank's largest

stockholders, with the active cooperation of Olmstead

as president, succeeded in misappropriating practically

$800,000 of the bank's funds by means of false credits

obtained bj- the deposit of checks drawn on eastern

banks and subsequently dishonored by them for lack of

funds, does not render the directors liable, inasmuch as

they are not insurers or guarantors of the fidelity and

proper conduct of the executive officers of the bank.

We do not mean to say that where directors had

actual knowledge of the fraud of a trusted employee,

or where they had knowledge of acts sufficient to arouse

their suspicion and to put them on guard, and then per-

mitted the suspected employee to continue in his prac-

tices, they would not be liable. They had no reason to

suspect Olmstead's honesty or trustworthiness. His

wisdom in making loans had been questioned and the

Board of Directors in 1924 had passed a formal res-

ohition limiting his power and that of other executive

officers in that regard; but that resolution was not

based upon any suspicion of his probity. The evidence

discloses that several of the junior officers of the bank

were aware of the fact that the iSIcCormick Lumber

Company checks were being returned dishonored by the

banks upon which they were drawn, but this fact was

not drawn to the attention of any of these defendants

with the exception that it is claimed that Bates, the

cashier, sometime in July or August, 1926, informed

director Skinner that some of the ^IcCormick items

were coming back. Skinner took the matter up with

President Olmstead, who informed him that the matter
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had been taken care of. There is nothing unusual or

alarming about the fact that checks deposited by a

customer are returned;—that is common to every bank

every banking day, nor is it a matter of alarm that a

customer may issue one or more checks which his bank

is compelled to dishonor because of lack of funds. Those

are matters of routine which are handled by the officer

of the bank having charge of that account, and upon

his assurance that the matter has been taken care of, in

the absence of any other circumstances the affair would

and should end.

Olmstead claims that sometime in July, 1926, he

knew for the first time that McCormick checks in vol-

ume were coming back and that he informed the de-

fendant Price of this fact. This Price specifically denies

and the testimony thoroughly discredits Olmstead's

story with regard to that. It is apparent that from the

inception of the float in the spring of 1926, Olmstead

had both knowledge of and was an active participant in

the transaction, and it was only by his continued partici-

pation that it grew to such alarming proportions.

In view of the prompt action taken by Jones, Skin-

ner, Stewart and Price when they first learned of the

float in Februar}^ 1927; in view of the further fact

that during those months Price was actively engaged

in organizing a holding company to remove frozen

assets from the bank, which involved stock subscriptions

from all of the stockholders in the bank, including

Wheeler (Record 645, 646) ; in view of the fact that

the defendant directors were constantly urging Olm-

stead to further efforts in reducing Wheeler's indebt-
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edness, it is beyond the realm of probability that Price,

if informed in July of a float of $200,000, would have

taken no action whatever and would have permitted it

to continue until nearly $800,000 had been abstracted

from the bank, and the investment of the Pittock Es-

tate, of which Price was one of the trustees, so jeop-

ardized.

Counsel does not point out in his brief, nor did he

offer any evidence tending to show that any of the

directors other than the defendant Olmstead, did not

exercise both the care which ordinarily prudent and dili-

gent men would have exercised under similar circum-

stances, or that degree of care which the nature of their

duties required, and the circumstances of the case de-

manded. On page 78 of complainants' brief is found

the following statement: "The gist of this whole matter

is inattention to and mismanagement of the affairs of

the bank." Xo attempt was made by the complainants

to prove inattention or to prove mismanagement with

regard to the loans made during the history of the bank.

The complainants say (p. 99 of brief) that in addition

to the Wheeler transactions the directors were guilty of

inattention and mismanagement as follows:

"In not seeing what was open, visible and notorious

to be seen in and about and upon the records of said

l)ank." Xo further specification is made as to what

they should have seen other than the ^\^^eeler transac-

tion, which will be more fully discussed hereafter.

Next, complainants say (p. 99) : "In not acting up-

on what was or to be seen and thereby to be known in

the records of said bank so that said bank might have
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and obtain prompt and vigorous management, direc-

tion, supervision and activity in regard thereto." Again

the specification is vague and neither brief nor evi-

dence discloses what the directors should have seen or

what their action should have been in the premises.

Next, negligence is specified, again quoting from p.

99, "In not forcing Wheeler's liquidation in the sale of

his publishing business or other properties, and call his

then loans that the burden of his indebtedness to the

bank might be relieved." In that regard the record is

plain that the matter of reducing Wheeler's personal

indebtedness and that of the various corporations in

which he was interested, received the continuous con-

sideration of the members of the board; that the presi-

dent of the bank had been directed to use everj'^ effort

to procure liquidation of these loans; that he was ac-

tively engaged in assisting Wheeler to dispose of his

timber; that director Collins had from time to time con-

sulted with Wheeler and urged him to liquidate and sell

even at a sacrifice. In fact it is only fair to Mr. Olm-

stead to state that his actions in participating in the

float were in all probability induced by a desire to keep

Wheeler's head above water until such time as a sale of

his redwood timber, which was then in ]3rocess of ne-

gotiation, could be consummated.

With regard to the sale of the TELEGRAM there

was a division of opinion as to the advisability of at-

tempting to compel him to make a sale of that property

rather than of some of his other propertj% especially in

view of the fact that if a sale should be made it was

doubtful if the bank would receive any substantial bene-

I
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fit. Upon those questions different minds had different

opinions but the individual directors exercised their own

honest judgment. Nor is it true that the directors had

any power to compel Wheeler to sell, or that Wheeler

was willing to sell. If any of them erred it was an

error of judgment for which there is and should be no

liability.

It is said that:

"Mere poor judgment in making loans is not suf-

ficient to form a basis for liabilities of directors for,

when they are selected by the stockholders the latter

assume the risk of losses occurring on account of de-

fects in judgment and the directors by accepting of-

fice merely assume the obligation to manage the af-

fairs of the institution with diligence and good faith."

Muller V Planters Bank and Trust Company, 169

Ark. 480; 275 S. W. 750.

It is next specified that the directors were guilty of

mismanagement in "waiting and delaying action on

matters of importance until an emergency was thereby

created (a) in conditioning the assets of the bank; (b)

by increasing the Wheeler indebtedness and financial

embarassment; and (c) for failing to deal for the sale

of the paper on frequent proper occasions of the Tele-

gram Publishing Company, and until that company

went broke."

^Ve answer them, using the same classification: (a)

The evidence showed that the directors used every en-

deavor to re-condition the assets of the bank; that the
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larger stockholders had formed a plan not only to sub-

scribe for their proportion of the stock in the new cor-

poration, which would take out the frozen assets, but to

advance the necessary funds for the proportionate share

of incapable or unwilling stockholders, (b) The di-

rectors of the bank did not increase Wheeler's indebted-

ness and financial embarassment, except in one instance,

where a loan was made in order to get good collateral.

The wisdom of this transaction was demonstrated, as

the collateral not onty liquidated the new loan but

greatly assisted in liquidating the previous ones. How-

ever, Wheeler and Olmstead, by means of the float,

and without the knowledge or consent of the other di-

rectors, succeeded in increasing Wheeler's indebtedliess

some $800,000, and thereby causing the bank "financial

embarassment." (c) The evidence shows that the only

time that Wheeler had an actual opportunity of selling

the TELEGRAM, a time when the directors were both

willing and insistent that he should sell it, Wheeler re-

fused to consummate the deal.

The next specification of mismanagement is "In

dallying over a period of years with the comptroller,

and failing with promptitude to clean up the matter of

financial entanglements which finally overtook them

and which were called to their attention by the Comp-

troller." We are inclined to view with impatience such

vague charges, especially in view of the fact that there

was no proof to substantiate them, and no suggestion

made by the complainants or their counsel as to what

should have been done or could have been done by the

directors, which they failed to do. Surely one who is
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charged witli negligence is entitled to know of what

his negligence consists and what he should have done

that he did not do or what he did that he should not

have done. Neither the complaint, nor the evidence nor

argument suj^plies any of these elements.

The next two specifications of mismanagement con-

sist of electing Price to the position of president of the

bank. Again complainants use language which we must

confess conveys no meaning to us. It is not alleged or

proved that Price was inefficient, corrupt or incapable.

If the complainants mean by this specification that the

fact that he was manager of the Oregonian, or a trustee

of the Pittock Estate rendered it improper for him to

become president of the bank, we can only say that there

is nothing in the record to so indicate. The interests of

the OREGOXIAN and the Pittock Estate were not

antagonistic to the interests of the bank, and certainly

none of his actions, either before or after his election,

would warrant the presumption of either inefficiency or

dishonesty. He evinced steadiness and courage when

facing a condition which would try the fortitude of men

of higher courage. Without hesitation he pledged his

own personal fortune to save the depositors and stock-

holders of the bank. His actions in the crisis were such

as to commend him to the good opinion of his commun-

ity and to warrant the faith placed in him by Henry

E. Pittock in making him one of the trustees of his

estate.

Xext, plaintiffs specify mismanagement on the part

of the defendants "In failing to allay and remove in-

ternal dissension and sustain coordinate effort within
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the bank by change of management." The evidence

shows that losses from loans made subsequent to 1921

were entirely negligible. Nothing transpired from 1923

until February, 1927, to arouse any suspicions as to

Olmstead's honesty. The question of change of manage-

ment was discussed by Price, Metschan and Stewart

with the comptroller in 1926 and the comptroller in-

formed them that he thought it would be unwise to

make any change in management until after the bank

had availed itself of Olmstead's ability in persuading

the bank's stockholders to subscribe to the holding cor-

poration, which would remove the frozen assets. (Rec-

ord, 645, 646.)

Next, it is specified "That the directors were negli-

gent in bringing about an entire change of manage-

ment in bank policy by the Pittock Estate and the in-

duction of Price." What this change of policy was is

not revealed by the evidence or suggested in the brief

nor is there any foundation of fact that negotiations

carried on by Price with the First and United States

National Banks disclosed to the public any weakness in

the Northwestern National Bank.

Next, "In knowingly creating and permitting anl

emergency to develop in the affairs of the bank through
|

their own acts or acts which could have been prevented

in the ordinary exercise of business judgment." It'

should be sufficient to say that the record shows that the

directors did not create or permit an emergency to de-

velop, either through their own acts or any act which

by the exercise of ordinary business judgment, they,
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could have prevented. The emergency was created by

the unknown acts of a trusted officer in conjunction

with one of the largest stockholders of the bank, acts

for which the directors were not responsible, of which

they had no knowledge, and for which they had no

reason for suspicion.

The complainants allege "Mismanagement in know-

ingly and willingly permitting non-included stockhold-

ers in the deal they made to become liable for a stock-

holder's statutory liability and liability by virtue of the

contract to the First National and United States Na-

tional Banks without first conducting a deliberative

vote by the body of the stockholders." Wisdom after

the event is available to the most stupid and the man on

the sidelines after the play has been made always thinks

he is able to point out its defects. However, we have

never known swivel-chair strategists to become Na-

poleons, nor sideline experts to be either successful play-

ers or coaches. These directors were faced with a con-

dition and not a theory. They were called upon to meet

an emergency which was imperative. Their first duty

was to persons who had deposited money in the bank,

and to the correspondent country banks, a large part

of whose current working capital was deposited with

them. Had they not acted with promptness and courage,

Portland and the communities in the Pacific North-

west would have suffered a financial satastrophe of

tremendous proportions. To induce the First and

United States National Banks to assume the deposit

liability of the Northwestern, the directors entered into

a joint and several guaranty of their personal fortunes
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to the extent of $2,000,000. Their action received the

support of 16,915 shares out of a total of 16,955 shares.

By acting when and as they did the bank was not thrown

into a receivership, the depositors received every dollar

of their money and, notwithstanding the hurried esti-

mates of uncollectible paper in the bank, the directors

have not been called upon to make good their guaranty

nor 'has it been necessary for the Comptroller of the

Currency to make any assessment against the stock-

holders. If the (bank's assets at the time of the trans-

action complained of were not sufficient to discharge

the liability for deposits then the statutory liability ex-

isted even though no sale were made. If thej^ were suf-

ficient, then no such liability in fact existed. By acting

as they did and when they did, as was said by Judge

Bean, the following consequences were avoided:

"The bank would in the nature of things have been

compellel to have gone into involuntary liquidation

through a receiver appointed by the Comptroller of

the Currency, and while the evidence does not dis-

close particularly the condition of the bank at that

time, in view of results that usuallj^ and ordinarily

obtain in a receivership of that kind, it is not probable

that the assets at a forced sale would have been suf-

ficient to take care of its liabilities and therefore there

would have, been a stockholders' liability remaining

against these persons complainants, while now, under

the present arrangement, and the way it is working

out, as the evidence indicates, these liabilities will

probably be paid and discharged without calling on

the stockholders and probably with sufficient to re-
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turn to the directors the amount of money they de-

posited as security."

The next item of mismanagement alleged is "By

making and renewing excessive loans and knowingly

and willingly permitting them to be so made against

sound business policy and against the law." The bank

made no excessive loans, and with the exception of the

Wheeler float the indebtedness complained of was con-

tracted prior to 1923, and was legitimate, proper, and

presumably safe at the time the credit was extended.

All of the loans were made before directors Collins and

Spaulding were elected to office and no evidence was

offered that at the time of their inception they were

improvident, excessive or improper, and as the learned

trial judge said: "It is therefore fair to assume in the

absence of evidence, that they were prudently made at

the time that they were contracted."

Complainants next allege that incorrect reports were

made to the Comptroller. We assume that counsel

thereby adverts to the difference between the amount

of the capital, surplus and undivided profits shown in

the report to the Comptroller and the same items as

appeared in the condensed published statements. We
are rather surprised that counsel should urge this point,

inasmuch as it is perfectly clear from the statements

themselves that in the itemized statement to the Comp-

troller the item
"^^-^^^^/^^^"^ % ' was not mcluded

in capital, surplus, and undivided profits but appeared

under a separate heading of its own, while in the con-

densed published statement it was included, and prop-

erlv included, under those items. Counsel's attention
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was called to this matter at the time the evidence was

offered and in the course of his argument, and the

matter is so plain upon the face of the record that we

are at a loss to understand why he should again fall into

such an obvious error. On the other hand if the com-

plainants by this specification are contending that the

statements made by the bank to the Comptroller and

published as required by law were incorrect as to the

condition of the assets of the bank, it is only necessary

to call the court's attention to the following facts:

This bank, as well as all other national banks, was

carefully examined by a national bank examiner at least

twice a year. The condition of its assets, the amount

and extent of its losses, actual or probable, were, as the

examining reports show, known to the Comptroller's

office and were the subject of continued correspondence

between the office of the Comptroller, either directly or

through his representatives, the examiners, and the of-

ficers of the bank for a period of several years. No
attempt Avas made to prove that the officers of the

bank attempted to conceal from the Comptroller any

fact or circumstance with regard to its condition, or the

nature of its loans, or the solvency of its borrowers. It

is not until the report of September 21, 1926, that any

suggestion is made by the Comptroller or the examiners

of any impairment of capital, and then the Chief Ex-

aminer Harris states that while the officers of the bank

had not concurred in the classification he had made, yet

as he saw the situation, ''estimated losses impair your

capital in the sum of $237,460.78." It is, of course, the

desire of the Comptroller of the Curency that every
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national bank have its assets in a liquid condition so

that it may be able to meet not only the ordinary de-

mands of business, but that in time of financial depres-

sion it may be able to readily turn them into cash. This,

however, is an ideal and can never be completely at-

tained. It is likewise self-evident that where a nation

or community has underq^one a period of tremendous

inflation of values and suffered a subsequent deflation

in values, in practically every bank which is serving its

community as a reservoir of credit a large amount of

slow or frozen assets will accumulate, a j^ortion of

which, in the gradual process of deflation, may become

doubtful and finally result in loss. The fact that a bank

has a large amount of slow paper would not justify the

examiner or the comptroller in directing them to be

charged off as losses or in warranting a court to de-

termine them as losses without the aid of extrinsic evi-

dence of the solvency of the borrower in each case. Until

the insolvency of the borrower is actually determined,

classification of his paper as doubtful or as a probable

loss is purely a question of opinion and judgment. It

may well be, as has transpired in the case of the North-

western National Bank, that the recovery upon items

classified as slow or doubtful, or even bad, may be

vastly greater than the comptroller or the outside

banker who makes a hurried survey would have thought

possible. The Comptroller may, in the exercise of his

sound discretion, demand of the stockholders of a bank

that they remove from its assets any item or any num-

ber of items which in his judgment are so slow of liqui-

dation as to make them non-bankable; that is—not suf-
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ficiently liquid to warrant their continuation as part

of the loans and discounts of a banking institution, but

that is far from a determination that the items consti-

tute losses or that they were the result of negligence or

mismanagement on the part of the directors. Until such

time as the directors, acting honestly, come to the con-

clusion that a given loan or discount represents a loss

to the bank, or until such time as they are directed by

the Comptroller to remove such loan or discount from

its assets, they are justified in scheduling the items in

question as a part of the bank's property.

Counsel has cited the case of

Thomas v. Taijlor, 224 U. S. 73, 56 L. Ed. 673,

676, 677

A
as authority for holding these defendants liable. An
examination of that decision will show its utter inap- g
plicability for the following reasons : In the first place, I

prior to the publication of the statement upon which the '

plaintiff there purchased his stock, the Comptroller had

ordered the directors to charge off loans in the amount

of $104,000, which they had failed and refused to do.

The court held the directors in that case liable to the

man who had purchased stock relying upon the state-

ment as to the condition of the bank as shown by the

published statement. We do not have such a condition

here. The directors never declined or neglected to re-

move from the assets of the bank any item which the

Comptroller directed should be done, and when the

Comptroller suggested removing assets, were diligently
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engaged under his direction and with his approval, in

carrying out a plan which would comply with his re-

([uest. Not only that hut in the early part of 1927, a

time w^hen counsel contends the entire capital stock,

surplus and undivided profits had been wiped out, the

defendant Pittock, who had full knowledge of the con-

dition of the bank, purchased stock from Lindner at

tlie price of $120.00 per share.

Again, neither Burokhardt nor Ballin purchased

stock relying upon any statement to the Comptroller,

or published in the newspapers, or upon any represen-

tation of any of these defendants that was false, fraud-

ulent or misleading. Nor if they had so done could

they maintain this suit. They here sue not only for

themselves, but for the benefit of all other stockholders

in the bank. The action would be one of fraud or deceit.

It is a personal action for damages at law and not one

which can be maintained on behalf of a complainant for

himself and the association or other stockholders or de-

positors.

Chesbrough i\ Woodicorth, 244 U. S. 72, 61 L.

Ed. 1,000.

Benton v. Dcininger, 21 Fed. (2d) 657.

It had been contemplated before the discovery of

the Wheeler float that $1,500,000 worth of the slow

assets of the bank be removed by the formation of a

corporation whose stockholders should be stockholders

in the bank. The discovery of the Wheeler float made

this plan impracticable and a one hundred per cent,

stock assessment the only feasible way to rehabilitate
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the bank to the satisfaction of the Comptroller. On
March 18, 1927, as shown by the letter to the Comp-

troller quoted on page 31 of appellants' brief, the di-

rectors stated: "The payment of an assessment of

100% has been guaranteed by certain responsible share-

holders, a copy of which guaranty is submitted here-

with."

Complainants make much of the testimony given by

Mr. Ainsworth and Mr. Dick that in the hurried ex-

amination which they made at the time of the run, in

their judgment it would have taken four million and

a half to six million four hundred thousand dollars to

have rehabilitated the bank's condition. It is to be re-

membered, however, that this examination was made in

an emergency without opportunity^ to make detailed

examination into the assets of the bank, and was made

with a view of taking over the entire deposit liability

and being prepared to pay it out over the counter to

the depositors who as a result of the run were demand-

ing paymeiit. That these figures were entirely inac-

curate is shown by the testimony which demonstrated

that not only was it unnecessary to call upon the direc-

tors to make good their $2,000,000 guaranty but that

it was not necessary for the Comptroller to make a

stock assessment, and that the assets of the bank, as

found by the trial court, will be sufficient to liquidate

all of the bank's obligations.

A sound and reasonable test to be applied to the acts

of bank directors is prescribed in Swentzel v. Penn

Bank, 147 Penna. 140, 15 L. R. A. 305;
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"It cannot be the rule that the director of a bank

is to be held to the same ordinary care that he takes of

his own affairs. He receives no compensation for his

services. He is a gratuitous mandatary. His princi-

pal business at the bank is to assist in discounting pa-

pers, and for that purpose he attends at the bank at

stated periods—generally once or twice a week—for

an hour or two. The condition of the bank is then laid

before him in order that he may know how much

money there is to loan. Once or twice a year there is

an examination of the condition of the bank in which

he participates. The cash on hand is counted, the bills

receivaible and securities examined, to see whether

they correspond with the statement as furnished by

the officers. Beyond this he has little to do with either

the cash or the books of the bank. They are in the

care of salaried officials, who are paid for such serv-

ices, and selected by reason of their supposed integ-

rity and fitness. To expect a director, under such cir-

cumstances, to give the affairs of the bank the same

care that he takes of his own business, is unreason-

able, and few responsible men would be willing to

serve upon such terms. In the case of a city bank,

doing a large business, he would be obliged to aban-

don his own affairs entirely. A business man gener-

ally understands the details of his own business, but a

bank director cannot graps the details of a large bank

without devoting all his time to it, to the utter neg-

lect of his own affairs. * * * In Spering's App.,

71 Pa. 11, the subject is very fully discussed by the

late Justice Sharswood, and the rule of ordinary care
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is laid down. Not, however, the ordinary care which

a man takes of his own business, but the ordinary

care of a hank director in the business of a bank. Neg-

ligence is the want of care according to the circum-

stances, and the circumstances are everything in con-

sidering this question. The ordinar}^ care of a busi-

ness man in his own affairs means one thing, and the

ordinary care of a gratuitous mandatary is quite an-

other matter. The one implies an oversight and

knowledge of every detail of his business; the other

suggests such care only as a man can give, in a short

space of time, to the business of other persons from

whom he receives no compensation. The same learned

judge, in Maisch v. Savings Fund, 5 Phila. 30, laid

down the rule as follows: 'As to the directors, how-

ever, * * * receiving no benefit or advantage,

they can be considered only a gratuitous mandataries,

liable only for fraud or such gross negligence as

amounts to fraud.'

"Again, in Spering's Appeal, supra, he said: 'In-

deed, as the directors are themselves stockholders,

interested as well as all others that the affairs and

business of the corporation should be successful, when

we ascertain and determine that they have not sought

to make any profit not common to all the stockhold-

ers, we raise a strong presumption that they have

brought to the administration their best judgment

and skill.' * * *

"In regard to what is ordinary care, regard must

be had to the usages of the particular business. Thus,

if the director of a bank performed his duties as such

i
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in the same manner as they tcere performed by all

other directors of all other hanks in the same city, it

could not fairly he said that he was guilty of gross

negligence; and care must he taken that tee do not

hold mere gratuitous mandatanes to such a severe

rule as to drive all honest men out of such positions.

This thought is so well expressed by Sir George Jes-

sel, M. R., in his opinion in Re Forest of Dean Coal

Min. Co., L. R. 10, Ch. Div. 450, that I give his re-

marks in full: 'One must be very careful, in admin-

istering the law of joint stock companies, not to press

so hard on honest directors as to make them liable for

those constructive defaults, the only effect of which

would be to deter all men of any property, and per-

haps all men who have any character to lose, from

becoming directors of comj^anies at all. On the one

hand I think the court should do its utmost to bring

fraudulent directors to account; and, on the other

hand, should also do its best to allow honest men to

act reasonably as directors. Willful default no doubt

includes the case of a neglect to sue, though he might,

by suing earlier, have recovered a trust fund ; in that

ease he is made liable for want of due diligence in his

trust. But I think directors are not liable on the same

principle'."

Again, in the case of Devlin v. Moore, 64 Ore. 433,

462, the duties of a director are epitomized as follows:

"10. As a general rule, directors are charged with

the duty of reasonable supervision over the affairs of

the bank. It is their duty to use ordinary diligence
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in ascertaining the condition of its business and to ex-

ercise reasonable control and supervision over its

affairs. They are not insurers or guarantors of the

fidelity and proper conduct of the executive officers

of the bank and are not responsible for losses result-

ing from their wrongful acts or omissions, provided

they have exercised ordinary care in the discharge of

their own duties as directors.

"11. Ordinary care, in this matter as in other de-

partments of law, means that degree of care which

prudent and diligent men would ordinarily exercise

under similar circumstances. The degree of care re-

quired further depends upon the subject to which it

is to be applied, and each case must be determined in

view of all the circumstances of that particular case.

If nothing has come to the knowledge to awaken

suspicion that something is going wrong, ordinary

attention to the affairs of the institution is sufficient.

If, on the other hand, directors know, or by the exer-

cise of ordinary care should have known, any facts

which would awaken suspicion and put a prudent

man on his guard, then a degree of care commensu-

rate with the evil to be avoided is required, and a

want of that care makes them responsible. Directors

cannot, in justice to those who deal with the bank,

shut their eyes to what is going on around them. Di-

rectors are not expected to watch the routine of every

day's business, but they ought to have a general

knowledge of the manner in which the bank's busi-

ness is conducted, and upon what securities its larger

lines of credit are given, and generally to know of
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and give direction to the important and general af-

fairs of the bank. They are not required to be book-

keepers.

*'12. It is incumbent upon bank directors in the

exercise of ordinary prudence and as a part of their

general supervision to cause an examination of the

condition and resources of the bank to be made with

reasonable frequency. Rankin v. Cooper (C. C),

149 Fed. 1010, 1013. See, also, Campbell v. Watson,

62 N. J. Eq. 396 (50 Atl. 120).

"13. To render directors or other officers of a

corporation liable to it for the fraudulent or wrong-

ful acts of other officers, they must have particij^ated

therein, or else they must be chargeaible with culpable

negligence. Clark & Marshall, Private Corporations,

Vol. 3, p. 2279, Par. 751; Briggs v. Spaulding, 141

U. S. 132 (11 Sup. Ct. 924; 35 L. Ed. 662).

"14. If a director performs his duty as such in the

same manner as such duties are ordinarily performed

by all other directors of all other banks of the same

city, it cannot be fairly said that he was guilty of

gross negligence. Swentzel v. Penn. Bank, 147 Pa.

140 (23 Atl. 405, 415: 15 L. R. A. 305: 30 Am. St.

Rep. 718, 722) ; Bolles, Modern Law of Banking, p.

280; Spering's appeal, 71 Pa. 11, 21 (10 Aju. Rep.

684).

"15. The president, cashier, and other employees

of the bank, althougji selected by the directors, are

not the agents or servants of the directors, but of the

corporation. Briggs v. Spaulding, 141 U. S. 132 (11

Sup. Ct. 924; 35 L. Ed. 662); Wallace v. Lincoln
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Savings Bank, 89 Tenn. 630 (15 S. W. 448: 24 Am.
St. Rep. 625; Morawetz, Private Corporations, Par.

552, et seq."

A particularly instructive case is that of Williams v.

Fidelity Loan and Savings Company, 142 Va. 43, 128

S. E. 615, 45 A. L. R. 664, because it deals with loans,

made during the same period of inflation, which, as a

result of the subsequent deflation, became practically

worthless. The Court holds that errors in judgment do

not render directors liable. In the note found at page

683 the cases are collated, sustaining this rule of law,

to which there does not seem to be any exceptions. See,

also, American Savings Bank and Trust Company v.

Earles, 113 Wash. 629, 194 Pac. 555.

We find on pages 110 and 111 of plaintiffs' brief,

quotations from the opinion of the District Judge in

the case of Bates v. Dresser, et al, 229 Fed. 798 as sup-

porting complainants' contention that the directors are

liable for negligence in not ascertaining the existence

of the Wheeler float. This case was appealed to the

Circuit Court of Appeals (250 Fed. 525). From that

decision an appeal was taken to the Supreme Court of

the United States, which rendered its opinion in Vol-

ume 251 U. S. at page 524, 64 L. Ed. 388. The District

Court held all of the directors liable for the loss occa-

sioned by the dishonesy of one of the bank's employees,

on the ground that if they had made a check of the rec-

ords they would have made an early discovery of the

defalcation.

By a strange oversight, counsel has overlooked the

fact that except as to the defendants Dresser, who had



57

heen repeatedly warned of the employee's dishonesty,

the decree of the lower court was reversed in toto, and

that this action of the Circuit Court of Appeals was sus-

tained by the Supreme Court of the United States. The

Circuit Court of Appeals specifically declined to apply

the test of liability laid down by the District Court, and

wc take the liberty of quoting at length from this de-

cision :

"The negligence of the defendant directors, be-

cause of which the coin*t has found them liable, is

therefore not any failure in duty on their part before

September 30, 1907. It consists wholly in their fail-

ure, on or after that date, to discover that Coleman

was practicing his method of stealing the bank's

funds and was so manipulating the entries on its de-

positors' ledger from time to time, as to prevent their

showing what he had done or was doing, except by

resort to a more thorough and searching examination

and checking of said entries than any which had ordi-

narily been made by the directors. * * * If negligence,

as above appears, is not chargeable to the directors

in respect of any of Coleman's stealings before Sep-

tember 30, 1907, it follows that they cannot be held

responsible merely because of the deficiencies per-

mitted by Earl to exist in the methods or routine fol-

lowed in conducting the bank's regular operations or

in recording them on its books, notwithstanding that

it was by taking advantage of such deficiencies that

Coleman was able to accomplish and conceal his steal-

ings. They are entitled to rely, as they did, upon Earl

to guard against any such deficiencies, and until some
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special necessity for such action was brought to their

attention they were under no duty to inquire or in-

terfere independently of him.

Briggs V. Spaulding, 141 U. S. 132, 165, 166;

Warner v. Penoyer, 91 Fed. 587, 590, 591,

44 L. R. A. 761.

T^ ^ T^ :^ 9pr

The court found that no examinations (by the direc-

tors) except the two shown by the records as above,

were made in 1907, 1908, or 1909.

* * * * No directors' examination, whenever or

however made, having before extended to such veri-

fication of the figures found on the depositors' ledger

as, in the view of the court, was necessary to an ade-

quate performance of the directors' duties, it results

that the real inquiry is whether their failure to make

the kind of examinations and comparisons deemed

necessary by the court, on September 30, 1907, was a

failure in duty on their part so clearly negligent as

to warrant the court in rejecting the master's find-

ings, and to render the directors all responsible for

the subsequent losses by Coleman's stealings. If not

so liable as of that date, it is plain they are not so

liable for the subsequent failures to make like exam-

inations before each dividend subsequently declared.

"To hold all of the directors chargeable with negli-

gence rendering them all so responsible, merely be-

cause they failed to make the additions and compari-

sons held necessary by the court, requires, in our

opinion, the application of a standard of diligence
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more exacting than any heretofore applied in the

case of national bank directors; nor can we regard

application of such a rule as justified by the circum-

stances here shown.

"We do not think it can be said that there would

necessarily have been a negligent breach of duty on

the part of every director, had examinations in ac-

cordance with Article 19 of the By-laws been wholly

omitted during the period here involved; no special

reason tending to forbid such omission being shown.

* * * *

" * * * We see no reason to doubt that the require-

ments of Article 19 might have been waived, their

observance omitted by the directors, if regarded by

them as no longer necessary, in the absence of special

circumstances showing such waiver or omission to

have been inconsistent with good judgment and rea-

sonable prudence. Non-observance of a similar By-

law for fourteen years appeared in the above case of

Briggs V. Spaulding; the matters covered by it hav-

ing been left by the directors wholly to the ])resident

and cashier and without any formal amendment or

repeal of the By-law. The directors were nevertheless

exonerated although stringent observance of the by-

law could hardly have failed to have disclosed the

misdoings of the president and cashier for whicli it

was sought to hold them responsible. It was consid-

ered sufficient by the courts that the manner of con-

ducting the bank's business in that and other respects

had been sanctioned by long-continued usage. * * *
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"Nor can we find negligence on the directors' part

clearly and unmistakably shown merely by the fact

that they omitted to make the examination in the

particular way which the District Court regarded as

a necessary test required by ordinary considerations

of precaution. It is difficult to see upon what prin-

ciple a director can be held negligent merely for

omission to perform an act not usual and not known

by him to be necessary or important, especially in

the absence of anything suggesting inquiry as to its

necessity or importance. What was regularly done at

the examinations made appears from the quotation in

the opinion below from the master's report; and it

proved insufficient for the purpose of bringing to

light that which would have led to discovery of Cole-

man's practices in that, as the opinion below states,

'they took the amount due to the depositors on the

cashier's ledger as correct, which was in fact incor-

rect by the amount of Coleman's stealings.' Speaking

generally of the directors, there had been nothing to

put them on inquiry or cause them to suspect that the

amount shown by the cashier's ledger as due deposi-

tors might be inaccurate and might therefore require

verification by such additions of figures on the de-

positor's ledger, and we cannot hold their reliance

upon the cashier and his ledger for a correct shoAving

of said amount to have been clear and unmistakable

negligence. The amount so taken by them as correct,

as the master found, would be and apparently was

verified by the cashier's showing of expenses paid,

investments made, cash on hand and deposited with

other banks.
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"As, in view of Briggs v. Spaulding, 141 U. S.

132, above cited, we could not hold mere non-observ-

ance of the by-law to be a proved failure in perform-

ance of a duty required of the defendants as direc-

tors, we cannot hold the above failure on their part to

go behind the figures given them by the cashier on

his ledger of itself to be a proved negligent failure

in due performance of their duties. Such action on

their part would have been 'a measure of unusual

precaution, not imperative when there was no reason

to distrust the integrity or efficiency of the cashier';

and directors, as has been held, are 'not to be deemed

remiss because they did not resort to exceptional

methods, or because they relied upon the cashier's

supervision over the books and accounts or because

they reposed confidence in his reports of the amount

and other clerical details of the assets and liabilities.'

Warner v. Penoyer, 91 Fed. 587, 591.

"If any examination of the bank by the national

examiners has since been made to appear in any re-

spect inadequate in the light of the discoveries made

as above by the expert accoimtant, each of them ap-

])cars to have been at any rate much more thorough-

going than any of the directors could have been ex-

pected to make without expert assistance. That such

examinations were made twice in each year, and with-

out discovering anything wrong in the bank's condi-

tion or bookkeeping, the directors knew, and that fact

affords still another reason for believing that they

were going along under a feeling of security, and

with no cause to suspect wrongdoing or irregularities

;
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a reason which tends to forbid the conclusion that the

directors are shown to have clearly and unmistakably

failed in the ordinary care due from them, merely by

their omission as above to make more regular and

more searching examinations themselves.

"Nothing in the evidence tends to show that the

examinations of the kind held necessary by the court

are, or have ever been, usually recognized or under-

stood as part of the regular duties which directors of

such a bank as this are expected to perform, nor is

any such duty required by any rule of law. Judging

these directors as they are entitled to be judged, in

the light of all the circumstances present to their

minds at the time, as businessmen of average business

abilities and accomplishments, with no pretensions to

instinctive foresight or expert training in respect to

bank bookkeeping, we are unable to believe that their

omission to make such examinations on September

30, 1907, or thereafter, in the absence of notice of

special necessity therefor, clearly proves negligence

on their part. * * * Under a familiar principle in de-

termining the question whether evidence was so clear

as to justify rejecting the master's findings against

negligence, reference must be had to the situation

which surrounded the directors at the time of the al-

leged omissions of duty and before the wrongs of

Coleman had been discovered and exposed, rather

than by reference to the situation afterwards discov-

ered and exposed by experts. 1 Thompson on Law of

Negligence, Par. 28. The character of after-discov-

ered conditions might be such in a given case as to

tend to show negligence, yet fall short of making it
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clear and unmistakable; and again, they might he

such as to have very little, if any tendency to show

negligence."

Upon this same subject the Supreme Court of the

United States, on the appeal, said, 251 U. S. 528:

"In this connection it should be mentioned that in

the previous semi-annual examinations by national

bank examiners nothing was discovered pointing to

malfeasance. The cashier was honest and everybody

])elieved that they could rely upon him, although in

fact he relied too much upon Coleman, who also was

unsuspected by all. If Earl had oj^ened the envelopes

from the clearing house and had seen the checks, or

had examined the deposit ledger with any care he

Avould have found out what was going on. The scru-

tiny of anyone accustomed to such details woidd have

discovered the false additions and other indicia of

fraud that were on the books. But it may be doubted

whether anything less than a continuous pursuit of

the figures through pages would have done so except

by lucky chance. The question of the liability of the

directors in this case is the question of whether they

neglected their duty by accepting the cashier's state-

ment of liabilities and failing to inspect the deposi-

tors' ledger. The statements of the assets always were

correct. A by-law that had been allowed to become

obsolete, or nearly so, has been invoked as establishing

their standard of conduct. By that a committee was to

be appointed every six months 'to examine into the

affairs of the bank, to count its cash, and to compare

its assets and liabilities with the balances on the gen-
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eral ledger for the purpose of ascertaining whether or

not the books are correctly kept and the condition of

the bank in a sound and solvent condition.' * * * We
are not prepared to reverse the finding of the master

in the Circuit Court of Appeals that the directors

should not be held answerable for taking the cashier's

statement of liabilities to be correct as the statement

of assets always was. If he had not been negligent

without their knowledge it would have been. Their

confidence seemed warranted by the semi-annual eoo-

aminations by the government examiner, and they

were encouraged in their belief that all was v/ell by

the president, whose responsibility as an executive

officer, interest as large stockholder and depositor,

and knowledge from long daily presence in the bank,

were greater than theirs. They were not bound by

virtue of the office gratuitously assumed by them to

call in the passbooks, compare them with the ledger,

and, until the event showed the possibility, they hard-

ly could have seen that their failure to look at the

ledger opened the way to fraud. See, Briggs v.

Spaulding, 141 U. S. 132, 35 L. Ed. 662; Warner v.

Penoyer, 44 L. R. A. 761, 91 Fed. 587."

It is to be remembered that the national bank exam-

iners examined the Northwestern National Bank in the

month of September, 1926, at a time when the Wheeler

float was reaching stupendous proportions, and yet the

existence of the float was concealed from the national

bank examiners as it was concealed from the examining

committee by removing the dishonored McCormick

Lumber Company checks from "cash items" and substi-

tuting new checks which were then sent for collection
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to the eastern banks upon which they were drawn, and

thus concealed in "items in transit".

Again, counsel quotes from Brigpfs v. Spaulding, 141

U. S. 168 (Brief, page 116), but with a degree of negli-

gence far less excusable than that with which he charges

the defendants in this case, counsel for the complain-

ants neglects to mfonn the Court that he is quoting from

the DISSENTING OPINION and not from the

opinion of the Court.

The law laid down by the Supreme Court in Briggs

V. Spaulding, and which has never been reversed, is as

follows

:

"The performance of acts which are illegal or pro-

hibited by law may subject the corporation to a for-

feiture of its franchises, and the directors to criminal

liability; but this would not render them civilly liable

for damages. The liability of directors to the corpo-

ration for damages caused by unauthorized acts rests

upon the common-law^ rule which renders every agent

liable who violates his authority to the damage of his

principal. A statutory prohibition is material under

these circumstances merely as indicating an express

restriction placed upon the powers delegated to the

directors when the corporation was formed.'

"It is perhaps unnecessary to attempt to define

with precision the degree of care and prudence which

directors must exercise in the performance of their

duties. The degree of care required depends upon the

subject to which it is to be applied, and each case has

to be determined in view of all the circumstances.
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They are not insurers of the fidelity of the agents

whom they have ajjpointed, who are not their agents

hilt the agents of the corporation; and they cannot be

held responsible for losses resulting from the wrong-

ful acts or omissions of other directors or agents, un-

less the loss is a consequence of their own neglect of

duty, either for failure to supervise the business with

attention or in neglecting to use proper care in the

appointment of agents. Morawetz, Par. 551, et seq.,

and cases.

"Bank directors are often styled trustees, hut itot

m any technical sense. The relation hettveen the cor-

poration and them is rather that of principal and

agent, certainly so far as creditors are concerned, be-

tween whom and the corporation the relation is that

of contract and not trust. But, undoubtedly, under

circumstances, they may be treated as occupying the

position of trustees to cestui que trust.

"In Percy v. Millaudon, 8 Mart. N. S. 68, which has

been cited as a leading case for more than sixty years,

the Supreme Court of Louisiana, through Judge

Porter, declared that the correct mode of ascertain-

ing whether an agent is in fault 'is by inquiring

whether he neglected the exercise of that diligence

and care, which was necessary to a successful dis-

charge of the duty imposed on him. That diligence

and care must again depend on the nature of the un-

dertaking. There are many things which, in their

management, require the utmost diligence, and most

scrupulous attention, and where the agent who un-

dertakes their direction renders himself responsible
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for the slightest neglect. There are others where the

duties imposed are presumed to call for nothing more

than ordinary care and attention, and where the exer-

cise of that degree of care suffices. The directors of

banks, from the nature of their undertaking, fall

within the class last mentioned, while in the discharge

of their ordinary duties. It is not contemplated by

any of the charters which have come under our obser-

vation, and it was not by that of the Planters' Bank,

that they should devote their whole time and atten-

tion to the institution to which they are appointed,

and guard it from injury bj'' constant superintend-

ence. Other officers on whom compensation is be-

stowed for the employment of their time in the affairs

of the bank have the immediate management. In re-

lation to these officers, the duties of directors are

those of control, and the neglect which would render

them responsible for not exercising that control prop-

erly must depend on circumstances, and in a great

measure be tested by the facts of the case. If nothing

has come to their knowledge, to awaken suspicion of

the fidelity of the president and cashier, ordinary at-

tention to the affairs of the institution is sufficient. If

they become acquainted with any fact calculated to

put prudent men on their guard, a degree of care

commensurate with the evil to be avoided is required,

and a want of that care certainly makes them re-

responsible."

The Supreme Court then proceeds to quote with ap-

proval the language of Lord Hatherley in Land Credit

Co. of Ireland v. Fermov, L. R. 5 Ch. 763:
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"Whatever may be the case with a trustee, a direc-

tor cannot be held liable for being defrauded, to do so

would make his position intolerable."

The Court then goes on to say

:

"The doctrine that one trustee is not liable for the

acts or defaults of his co-trustees, and while, if he re-

mains merely passive and does not obstruct the col-

lection by a co-trustee of moneys, is not liable for

waste, is conceded, but it is argued that if he himself

receives the funds, and either delivers them over to his

associate, or does any act by which they come into the

possession of the latter or under his control, and but

for which he would not have received them, such trus-

tee is liable for any loss resulting from the waste

(Bruen v. Gillet, 115 N. Y. 10, 4 L. R. A. 529;

Pomeroy, Eq. Jur. Par. 1069, 1081) ; and that this

case comes within the rule as thus qualified."

"Treated as a cause of action in favor of the corpo-

ration, a liability of this kind should not lightly be

imposed in the absence of any element of positive

misfeasance, and solely upon the ground of passive

negligence; and it must be made to appear that the

losses for which defendants are required to respond

were the natural and necessary consequences of omis-

sion on their part. * * *

"Nor tvas there any violation of law in permitting

him to co7iduct its husiness, for he was duly author-

ized to do so under the provisions of the Act. We do

not mean that this dispensed with reasonable over-

sight by the directors, but that belongs to a different

branch of inquiry."
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"But it is contended that defendants should have

insisted on meetings of the board of directors or had

special meetings called, and at those meetings or oth-

erwise made personal examination into the affairs of

tlie bank, and that had they done this they would have

discovered the condition of the bank and prevented

losses occurring subsequently to the 10th of January.

"Here, again, it should be observed that even trus-

tees are not liable for the wrongful acts of their co-

trustees unless they connive at them or are guilty of

negligence conducive to their commission, and that

Lee and Vought had long been directors. * * *

" * * * We are impressed by the evidence with

the conviction that a cursory glance would not have

been enough. * * *

"Certainly it cannot he laid down as a rule that

there is an invariable presumption of rascality as to

one's agents in business transactions, and that the de-

gree of watchfulness must be proportioned to that

presumption. 'I know of no law' said Vice Chancel-

lor McCoun, in Scott v. Depeyster, 1 Edw. Ch. 541,

6 L. Ed. 239, 'which requires the president or direc-

tors of any moneyed institution to adopt a system of

espionage in relation to their secretary or cashier or

any subordinate agent, or to set a watch upon all

their actions. While engaged in the performance of

the general duties of their station, they must be sup-

])osed to act honestly until the contrary appears; and

the law does not require their employers to entertain

jealousies and suspicions without some apparent rea-

son. Should any circumstance transpire to awaken a

just suspicion of their want of integrity, and it be
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suffered to pass unheeded, a different rule would

prevail if a loss ensued; but, without some fault on

the part of the directors, amounting either to negli-

gence or fraud, they cannot be liable.'

"Nor is knowledge of what the books and papers

would have shown to be imputed. In Wakeman v. Dal-

ley, 51 N. Y. 32, Judge Earl observed in relation to

Dalley, sought to be charged for false representations

in the circular of a company of which he was one of

the directors: 'He was simply a director, and as such

attended some of the meetings of the board of direc-

tors. As he was a director, must we impute to him, for

the purpose of charging him with fraud, a knowledge

of all the affairs of the company? If the law requires

this, then the position of a director in any large cor-

poration, like a railroad, or hanking, or insurance

company, is one of constant peril. The affairs of such

a company are generally, of necessity, largely in-

trusted to managing officers. The directors generally

cannot know, and have not the ability or knowledge

requisite to learn by their own efforts, the true con-

dition of the affairs of the company. They select

agents in whom they have confidence, and largely

trust to them. They publish their statements and re-

ports, relying upon the figures and facts furnished by

such agents; and if the directors, when actually cog-

nizant of no fraud, are to be made liable in an action

of fraud for any error or misstatement in such state-

ments and reports, then we have a rule by which every

director is made liable for any fraud that may be

committed upon the company in the abstraction of its

assets and diminution of its capital by any of its
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agents, and he becomes substantially an insurer of

their fidelity. It has not been generally understood

that such a responsibility rested upon the directors of

corporations, and I know of no principle of law or

rule of public policy which requires that it should'."

Counsel also cites Chesbrough v. Woodworth, 195

Fed. 881. This case was appealed to the Supreme Court

of the United States and was reported in 244 U. S. 72,

and 61 L. Ed. 1,000. It has no application to the facts

in the case at bar. It was an action at law brought by

stockholders n'Jio had purchased their stock relying up-

on the published statement of the condition of the hank

made prior to the time of their purchase, wherein the

directors carried as assets paper of the Maltby Lumber

Company twenty times greater than the amount which

could be loaned under the law. Neither of the complain-

ants here bought their stock relying upon any state-

ment, published or otherwise, which was false or mis-

leading, and has been pointed out before, they could

not prosecute such a claim in this kind of a proceeding.

The Court plainly stated: "The damages in such a case

are personal to the plaintiff. He sues in his own right

and not for the association."

Counsel also cites Jones National Bank v. Yates, 240

U. S. 559, 56 L. Ed. 788. In this action it was sought

to hold the directors severally liable to depositors who

suffered damages because of the false representations

as to the bank's financial condition. It was there held

that in such an action the testimony must prove that

the violation of the statute with regard to financial re-

ports must have been knowingly done and hence that
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'something more than negligence is required; that is,

the violation must in effect be intentional". Again we

state that it is not claimed that the complainants were

depositors who suffered any loss by reason of any state-

ments made by the board of directors, nor is there any

evidence that the statements made were false, let alone

that they were knowingly false.

The decision in Bowerman v. Hammer, 250 U. S.

510, in no wise enlarges the liabilities or increases the

duties of directors as defined in Briggs v. Spaulding,

Rankin v. Cooper, and Bates v. Dresser, heretofore

mentioned. Bowerman had been elected a director of the

bank and had not attended a single meeting of the

board of directors and wholh" abrogated the duty of

supervision and control which rested upon him as a

director. The court therefore properly held that he was

guilty of common law negligence and that his claimed

ignorance as to the bank's condition was the result of

gross inattention in the discharge of his voluntarily as-

sumed and sworn duty. These defendants not only at-

tended the regular and special meetings of the board

of directors but freely and continuously gave their time

and attention to the bank's affairs and unless they are

to be held liable for lack of omniscience and instinctive

foresight, they cannot be here held liable.

We find it necessary to correct certain statements of

counsel with regard to the l^Hieeler float. On page 51

of his Brief, he relates the testimony of the witness

Decker, who had charge of the collection department of

the bank, that when the examining committee was look-

ing into the bank's condition the cash items were listed
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in the usual way and were handed over to ]Mr. Fraley,

the auditor, that he might go over them with the exam-

ining committee. Counsel has overlooked the fact that

when the examining committee came into the hank to

make their required examinations, the jNIcCormick items

had been removed from the cash items and that new

checks of the McCormick Lumber Company deposited

in lieu thereof, which were then in "items in transit",

unsegregated, unnamed, and there was no means where-

by the examining committee could ascertain their exist-

ence except by writing to their correspondent banks

through whom they had been sent for collection, and

that neither Decker, Young, Fraley, or any officer or

employee of the bank ever informed the members of the

examining committee of the existence of such items or

tlie fact that the McCormick Lumber Companj^ items

were continually being dishonored. The examining com-

mittee did, however, follow the practice of obtaining

letters of verification that the gross amount of items

claimed to have been sent to them and in transit on the

day of the examination had in fact been so sent. Indeed,

unless the attention of the examining committee was

specifically invited to the fact that this course of credit-

ing checks which would ultimately be dishonored was in

existence, no check or audit, unless it ])e a continuous

one over a long period of time, would have revealed its

existence. Wheeler and Olmstead concealed this prac-

tice not only from the examining committee but also

from the national bank examiners when their official

examinations were made.
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On page 84 of complainants' brief, counsel requests

the court to note, and has italicised, an extract from the

Wilde report of March 25, 1926, that "The McCormick

Lumber Company protested checks, and Wheeler-Olm-

stead Company protested checks, both carried as cash

items, were eliminated during the examination, having

been taken up by J. E. Wheeler and the McCormick

Lumber Company." These items, however, were not a

part of the so-called float but were checks of the two

companies in question which had been deposited to the

account of J. E. Wheeler and, as the examiner states,

had been taken up during the examination by Mr.

Wheeler and by the McCormick Lumber Company. It

is fair to assume that if those matters were indicative

of dishonesty or violation of the banking laws, the ex-

aminer in question would have plainly so stated and

directed the attention of the board of directors thereto.

On page 85 is the statement that the auditor of the

bank, Fraley, called the attention of the examining

committee to the very things alleged in the complaint.

If counsel by that refers to the McCormick Lumber

Company float, we have this to say: that the testimony

does not contain ar^z such statement from the lips of

Fraley, or any other witness.

Counsel has attempted to make capital out of the

fact that the bank published the report of its condition

in the month of March, 1927, and at approximately the

same time wrote the Comptroller admitting a total im-

pairment of capital.

As we have indicated before, even though this were

true, it would avail the complainants nothing for the
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reason that they neither bought stock nor suffered a

deposit loss by reason of such statements.

As a matter of fact, however, there is no actual dis-

crepancy between the published statement and the let-

ter to the Comptroller. The report of the Examiner

showing the impairment did not take into consideration

the one hundred percent assessment which had been

guaranteed by responsible and substantial stockholders,

while the published report gave due and proper consid-

eration to that fact.

Therefore the payment of an assessment of one hun-

dred per cent, on the capital stock having been guar-

anteed by responsible stockholders, the board of direc-

tors were justified in their published statement in

^Nlarch of an unimpaired capital.

On page 87 we find the capitalized statement that

every one of the defendants testified that the Wheeler

matter was left to Olmstead. The evidence shows that

the directors discussed the matter and instructed Olm-

stead to bend his efforts to liquidate the Wheeler in-

debtedness; that director Collins personally conferred

with Olmstead and Wheeler upon the matter and that

the Wheeler line of credit received continuous general

consideration from the board of directors at practically

every one of its meetings.

On page 95 is found the statement that "while know-

ing and having cause to inquire for further knowledge,

they allowed cash items of more than two hundred

thousand dollars in July, 1020, as fictitious credits in

the transactions of the bank, to which the attention of

Price was then specifically drawn, to grow and increase
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through August and the rest of the summer until Skin-

ner's previous, as well as his specific attention on Feb-

ruary 10, 1927, was directly called to about and over

$800,000 of such cash items outstanding." There is not

a shred of testimony showing knowledge on the part of

any of the directors of such cash items with the excep-

tion of director Price, and that is specifically denied by

Price and rests solely upon the unsupported word of

Olmstead, and is so incredible, illogical and unlikely

that it can have no probative weight.

Complainants specify error in the action of the court

in quashing service of summons and dismissing the suits

as to the defendant McCormick. The complainants are

both non-residents of the District of Oregon. McCor-

mick is a resident of Illinois and was there served with

process. Under Section 51 of the Judicial Code, Sec-

tions 112 to 118 inclusive, U. S. C. A., no civil suit

shall be brought in any district court against any per-

son by any written process or proceeding in any other

district than that whereof he is an inhabitant, but where

jurisdiction is founded only on the fact that the action

is between citizens of different states, suit shall be

brought only in the district of the residence of either the

plaintiff or defendant. As the trial court held, the sec-

tions in question "have reference to states containing

more than one district, or containing more than one

division, or where receivers are appointed of lands or

other property of fixed character, or suits to enforce

legal or equitable liens upon or claims to, or to remove

an incumbrance or cloud upon the title of real or per-

sonal property within the district in which the suit is
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brought. None of the cases cited by counsel hav^e any

applicability to proceedings such as these. These pro-

ceedings are based upon an alleged violation of either

the common law or statutory duties of a director. There

is no res involved; no property, either real or personal,

which the court has any right to take possession of and

administer. These suits, therefore, are not suits to en-

force a lien on real or personal property, to remove a

cloud of incumbrance thereon, but are in personam. If

jurisdiction is asserted because a federal question is in-

volved, then under the sections in question McCormick

can be sued only in the district of which he is an in-

habitant.

Rose's Federal Procedure, 280;

Macon, etc., v. Atl. Coast Line, 215 U. S. 501.

If jurisdiction is founded upon citizenship alone, the

defendant McCormick cannot be compelled to submit

himself to the jurisdiction of the District Court of Ore-

gon in a suit brought by non-residents by serving him

in the district of his own residence.

Camp V. Gress, 250 U. S. 308;

Robertson v. Railroad Labor Board, 268 U. S.

619, 69 L. Ed. 1119;

Foster's Fed. Prac, 6th Ed., Sections 61-B and

61-C;

Bunn, U. S. Courts, p. 117.

Not only has this specification no merit of its own but

in view of the fact that the bill is without equity, it does

not merit further consideration.
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With all courtesy and consideration for counsel, we

are compelled to say that much of the brief filed is taken

up with matters the point of application of which we

cannot understand. We have endeavored to sift out

from the brief and from the record the actual issues of

law and fact and to present them fairly and fully to the

court.

The defendants in this case have never had any de-

sire to, and know no reason why they should, conceal

any fact, or seek to avoid any proper responsibility. In

their long course as directors of the Northwestern Na-

tional Bank they diligently and honestly endeavored to

fulfill the duties which they assumed. The condition in

which the bank found itself was in no manner the result

of inattention, negligence, or mismanagement on their

part. They had pursued a constructive policy with re-

gard to the bank's affairs from the moment that defla-

tion had "frozen" a substantial amount of the bank's

loans and discounts. They had devoted every penny of

the bank's earnings, which were large, to the removal

of unsatisfactory assets and to writing off losses as and

when they were ascertained.

When in the judgment of the Comptroller, it was

thought wise to hasten the removal of "frozen" assets,

under his direction and with his approval they had laid

plans, and were actively engaged in their execution for

the formation of a holding company which would not

only take the non-income producing loans from the

bank, but which would vastly increase its income. These

plans would have been consummated and the bank

would still be one of the active and prosperous banking
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institutions of the northwest, liad it not been for the

criminal acts of Wheeler and Olmstead which brought

about the Wheeler crash. The policy which the direc-

tors pursued had the approval of both the bank exami-

ners and the Comptroller. It failed through no fault of

theirs. Being unaccused by their own consciences of any

fault other than possible errors in judgment, to which

all mankind are prone, they confidently expect the af-

firmance of the decree of the trial court which after

patiently giving to the complainants the utmost scope

in the presentation of their evidence, acquitted these de-

fendants of any wrong doing.

Respectfulh^ submitted,

Charles A. Hart,

Alfred A. Hampson,

Robert F. Maguire,

John F. Logan,

Solicitors for Respondents

other than Emery Olmstead.

Carey & Kerr,

Dey, Hampson & Nelson,

Winter & Maguire,

of Counsel.
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The Court kindly granted leave to the Appellants

for reply brief to meet the matters on oral argument
and in the brief of Kespondents.

The cases made on appeal are both accounting

cases, and there has never been any deviation. It is,

therefore, an untrue and designed statement to say

that the cases were brought to prevent the collec-

tion of debts in which respect these same directors

for the bank, through their attorneys, defied the

primary jurisdiction of the Federal Court and
sought by attachment process in the State Court to

collect the amount of their respective demands
against complainants, within the period that there

was time to take this appeal; and to save their property

the complainants paid, believing that equity would

ultimately prevail.

So it is manifestly unfair for the respondents

to present any such misstatements now to the Court.

Paragraph 22 of the Ballin bill, Eecord, page 191,

and Paragraph 21 of the Burckhardt Bill, Kecord,

page 28, fully disclose the record.

It is constantly reiterated that Olmstead did not

appear by counsel. On the contrary his counsel did

appear and took part in the case by their personal

presence; but the}^ did not join in with the other

defendants, nor adopt their tactics.

\



The appellants presented upon the ai\i>iiment that

as early as the year l!):^.") the bank situation was
considere<I acute and was so pointed out to these

resix)ndents by the officers of the Treasury Depart-

ment of the United States ; and yet these officers and
directors who are the defendants in tliis case, ])er-

sisted in the same inactive policies and carried those

policies on to the point of destruction of the bank, as

the evidence shows.

The brief of respondents, pages 28 and 29, as well

as the statements of Mr. Hart on oral argument,

])articularly assert that no one knew or had cause

to know or means of notice of the stupendous trans-

actions of Wheeler through this bank extending over

a period of years, and that the time subordinates

learned thereof was indefinite in the record. On this

matter of knowledge and notice on the part of

Skinner, Stewart and l*rice, and upon the i)art of

Metschan, Charlton and Spauhling, there is no doubt

Avhatever in the record.

It will be seen that the Examining Committee in

1924, with what they denominate as meticulous care,

were specifying items and calling specific and i)ar-

ticular attention of the Directors as the Examining

Committee to what they wished done. It is noticeable

that upon November IS, 192r>, the Comptroller was
telling tbem what to do and they disobeyed, and that

this nu^ticulous care fell off and their inaction com-

menced as Directors, Examining Committee ajid

Executive Committee and even as officers following

October 9. 1924.



The statement embodied in tlie record commenc-

ing at page 331 of Volume I is clironological and

tlie Court will be aided immensely by reading tlie

actual record facts from tlie bank's own papers of

wbat these men did and did not do, according to their

owai minutes.

In these aspects, too, we must remember that the

appellants had to seek information from their trus-

tees and officers of this bank, and that in order to

make such case as was made, every fact had to be

drawn out to meet the contrary theories of the crim-

inal case tried by the same Court, and the constant

bickering and contentions of counsel that evident

facts had to be otherwise interpreted than they actu-

ally were.

The concluding clauses of each of the bills of com-

plaint are substantially similar and pray for the

taking of the account, and reasons why and for the

restraint of the defendants in their acts and doings,

and that they be required to do the things that will

enable equity to grant relief. Eecord, pp. 28 to 33

for Burckhardt Complaint, and Record, pages 190

to 195, for Ballin Complaint.

It will be remembered that the only source com-

plainants could get testimony or information from

in an}'^ way whatever would be the bank officials,

these directors and their officers, who will not be per-

mitted to say now: ''We did what was right and

nobody can question what we did or examine into

how we did it.'' See main brief Jones v. Yates, 240

\



U. S. 563; at p. 1 1:2 of the brief, and Thomas r. Taylor,

224 U. S. 82, top of p. ll.S of the brief.

We respectfully submit that the record shows on

this question of notice and means of notice and knowl-

edge, the following important things

:

At page 371, as reported by Directors Spalding,

Metschan and Charlton, that October 14, 1924, they

found slow loans in the bank which then iiniounted

to more than $3,(;()0,000.00, and there were $2,000,-

000.00 of combined loans in the bank whose balances

were not compensating.

At page 384, top of the page, impairment of cap-

ital suggested by the Treasury Department, No-

A'ember 18, 1925.

At page 57.5, HOYT, July 1920, $81,000.00, ''Cash

Items.''

HOYT, August i:i, 192(>, $218,770.00. ''Cash

Items.''

At page 576 are the questions of the Court to

HOYT, and his answers.

At Kecord, pp. 579 to 581, is the testimony of

YOI^X(i. Page 580, Cash Items, November 10, 1920,

$499,967.97.

At page 580, these Cash Items on November 19

to December 7 (compare Record, ]). 411), wore on



November 19, as to Simdiy Banks, $1,833,084.44,

Bills in Transit, $53;0{)7.ir), €asli Items, $20,731.44,

and on December 7, the Sundry Banks were $1,713,-

930.38, Bills in Transit Avere $84,()C4.89, and Cash

Items were $105,099.89.

By reference to the Record, p. 411, we find tbe

statement of Spaulding, Metscban and Charlton,

under date of December 7, 192(>, to the Board of

Directors, as Examining Committee of this bank.

At page 589, top of page, and top of page 591,

FRALEY shows what composed the complainants'

Exhibit 29, constituting the memorandum given by

him to the Examining Committee, November 19,

1926, the terms of part of which he describes at face,

page. Record, 588. The exhibit speaks for itself.

At page 594, top of page, FRALEY testified that

on the 30th of August, 1920, he made a list and

supervised Mel Young, the bookkeeper, and that he

thought Bates had his own list, and that any officer

or director had access to the books just the same as

he did and had they investigated the records, they

could have ascertained and known in July, 1926, pist

what he knew.

FRALEY confirms the amount of "Sundry Bank
Items," Record, p. 593.

At page 013, OLMSTEAD, in July, 1920, dis-

cussed it with Price, and Price does not deny it,

either.



At Record, p. Tul. BATES shows that I*l-i(e,

Skinner and Stewart were informed in July, aintll

aJso, later in the fall.

Contrast the foregoing with the sworn statement*

of LOXCiSHOKE who was As.si.st ant Vite Presich^nt^

See the Record at page 500, where the guarantee of

June 8, ll)2i)y is referred to, made by Wheeler, at

that time for the full ten per cent, of capital sur-

plus and advances to Mcrorniick Lumber Company
are specifically referred to. Next, examine his testi-

mony, middle of page r)0(>, and top of page 507, ami

note the carefulness of the witness not to hurt any-

body, and then read in; that connection top- of page
524.'

l^GW, a word' about the concealment, and if there

was concealment, then all the more reason for ac-

counting: The examination of the testimony of Book-

keeper YOUNG in the Record, p. 579, virtually en-

ables the T'onrt to see at a glance exactly what was

done. As well expressed by Presiding Judge Dietrich

at the hearing, we know there is some $i:?,00(),000.00

—according to the testimony—to account for, and

some $12,000,()()().()0 that was handled in some man-

ner as a comeback, leaving a million discrepancy so

far as the mere Wheeler transactions were con-

cerned, regardless of any other feature of the case.

So a segregation of the way these accounts were kei)t

in their three aspects of "Sundry lianks," "Bills in

Transit," and "Cash Items" as described by the wit-

nesses were found in the records of the bank and

exhibited at pp. 571) to 581.
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It is observable at the time that HOYT speaks,

that on July 12 HOYT fixes the amount of "Cash

Items" handed to him in a list by BATES, and there

is then shown on the books of the bank, July 12, 1926,

$238,510.97, and the Court's attention is called to

the statement of "Sundry Banks" on that date, which

is found much lower by the enormous amount of

nearly half a million dollars than it was on Novem-

ber 16, 1926.

We proceed into August, and we find on August

30, 1926, when the other subordinate officers and

BATES and HOYT and WALTEE BROWN and

JONES talked about what they heard or saw or was

rumored, the amount is given as $254,825.49, and on

those last days in August, there are no ^^Sundry

Bank Items'' at all. On July 23, 1926, there are ''no

Sundry Bank Items'' at all. When we come into

September 14 and 15, there is nothing but "Sundry

Banks" and from September 24, 192a, to November

9, there is nothing but Sundry Banks. Then very

significantly, November 10th and 13th, six days be-

fore the so-called Examining Committee made any

investigation at all, there were several days that

there were no Sundry Bank Items whatever. We
find some nearly $700,000 worth of "Cash Items,"

when we add the column at page 580 on the Cash

Items side. Then we find that the items drifted

down from that side and increase on the "Sundry

Bank side," and that there was absolutely a differ-

ence of some $200,000.00 in the Sundry Banks be-

tween the close and the beginning of January 3, 1927,



which is obvious, on \)\). 5S0 and 581 of the Reconl

under that date, and there are no Cash Items signifi-

cantly from January 3 to February LI, li)27, then

we find entered $lt>9, 132. 1(>. I>ut respondents say,

th^n, Jones found and they found. $702,!)(i2.()0 them-

selves.

Now, as indicated by the Presiding Judge on argu-

ment, the $i:j,00(y,(>()0.()0 must have been accounted

for in the course of the transactions or the bank's

cash would have been short, because the witnesses

stiite that these Cash Items had to be taken into

consideration in determining the bank's money

volume to do business. Hence it was a matter of

every moniing's examination by everybody to know

what cash the bank had.

It is therefore perfectly obvious that by the sys-

tem that carried over a period of months ''Sundry

Banks''' showed a constantly inviting source of infor-

mation as to wh}^ they should so enormously fluctu-

ate. It was not natural to carry these one time by

directing the bookkeeper to put them into bonds and

judgments and again for Skinner to direct them to

put them into lianks and other Sundries. It is not

consistent with the claimetl assertion of concealment.

At the loot of page Hi ol" Kespondents' lirief we

find them state that concealment prevented discov-

ery. What the Kecord shows al)oiit substituting

checks so as to conceal in Sei)tember does not accord

with the statenieut th;«l their iMiri>ose was to ascer-
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tain what their situation was so as to lay the founda-

tion for a corporation and get at the bottom of the

affairs so an assessment could be predicated. Nor
does it accord with the statement that all of the em-

ployees in the bank would falsify their records and
books or even that they had to do it to conceal what
is now claimed to be Olmstead's misapplications.

It is a demonstrable fact from the Kecord that

carries its own uncontradicted conclusion that these

records as kept by these several subordinate officers

were open and observable so every other person in

the bank could know just what those subordinate of-

ficers knew and they all knew it and the tabulated

entries, Record, p. 580, running from September 21

to October 30, indicate it conclusively.

To emphasize, we find that impairment w^as sug-

gested, Record, p. 384, as early as November 18, 1925,

by the Comptroller.

Mr. Hart said in his argument that the purpose

of the Harris investigation, September 21, 1926, was
to find out about the organization of some entity to

take over frozen assets, but the Examiner, as shown
upon Appellant's Brief, p. 29, wrote significantly

about the very items alleged in the bills : "LENIENT
CREDIT POLICIES WHICH HAVE NOT ONLY
RESULTED IN HEAVY LOSSES BUT HAVE
CARRIED THIS INSTITUTION ENTIRELY BE-
YOND ITS LEGITIMATE FIELD OF BANKING
AND MADE IT A PARTNER AND IN SOME IN-

STANCES SOLE OWNER OF OTHER BUSINESS



WHICH IT NOW DIRECTLY OK IXDIKECTLY
OPEKATP^S/' (Then he refers to many items that

are alleged in the complaint.) "THE FOREGOING
ITEMS AGGREGATE MORE THAN $1,500,000.00

AND ARE INVESTMENTS ^\^ICH YOUR EX-

AMINER CONSIDERS AS ENTIRELY OUTSIDE
THE i>URPOSE FOR WHICH BANKS ARE
CHARTERED." (Record, Vol. 2, p. 478.)

Skinner admitted on the stand that the plan

which was under consideration involved the taking

out of v$l,r300,000.00 of assets. (Record, p. 184.)

Answering Mr. Hart's statement ae to ithe cause

of kno^Vledge and what the}^ knew and should have

kno^^^l, please note the letter as early as November

17,1925 (Record, p. 382), written by the C/omptroller

to the Directors, in which, at the top of Re«oifd, p.

»}8D,uhe states.:

"THE REPORT SHOWS, AS PREVIOUS
REPOHTS HAVE SHOWN, THAT MANY
LARGE LINES OF CREDIT TO AFFILI-
ATED INTERESTS ARE STILL IN THE
BANK. IT IS REMEMliERED T1L\T TO
SOME EXEXT THESE LINES ARE THE RE-
SUIiT OF ADDITIONAL ADVAN(/ES MADE
TO WOIUv OUT LOANS ALREADY UNDE-
SIRABLE, BUT THEIR ADVERSE EFFECT
UPON THE (CONDITION OF THE BANK IS

FELT ne\'erthp:less.

IT IS THOT'GHT THAT THE CH)NI)ITION
OF THE INSTITI TIOX IS MORE SERIOUS
THAN THE I>IRECT(>RS WILL I»ER.A1IT

THE3IKELVEv^ TO P.ELIEVE."
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Please note that April (j, 1926, still ansAvering

Mr. Hart, tlie Comptroller writes to these directors,

Eecord, p. 393

:

"YOU, OF COURSE, UNDERSTAND THAT
YOU CANNOT BE PERMITTED TO CARRY
INDEFINITELY DOUBTFUL ASSETS AND
SHOW AND REPORT THEM AS GOOD.

"AN EXHAUSTIVE REVIEW OF PAST
REPORTS AT THE TIME OF PREVIOUS
EXAMINATIONS FORCED THE CON-
CLUSION THAT THE CONDITION OF
YOUR BANK IS MORE SERIOUS THAN
THE DIRECTORS AND MANAGEMENT
BELIEVE AND THE CURRENT REPORT
BEARS OUT THAT CONCLUSION. UN-
LESS, THEREFORE, THERE IS A DECID-
ED CHANGE FOR THE BETTER BY THE
TIME OF THE NEXT EXAMINATION IN
THE CHARACTER OF ASSETS CLASSED
AS SLOW AND DOUBTFUL IN THE LAST
REPORT, IT WILL BE NECESSARY TO
PLACE THEREON MUCH LOWER VALUA-
TIONS THAN HAVE BEEN GIVEN IN
FORMER REPORTS, AND THIS, OF
COURSE, WILL NECESSITATE A HEAVY
ESTIMATE OF LOSSES."

Further answering Mr. Hart, the report of the

Examiner addressed to Olmstead as of September

21, 192G, but really in a letter of October 22, 1926,

Record, p. 401, contains the items many of which

were listed in the bills of complaint, which showed

in the recapitulation on page 406 of the Record, an

aggregate non-bankable amount greater than the

capital and surplus and undivided profits of the
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bank, as the Court was informed by the Appellants

on the oral argument, which, then, Mr. Hart dis-

puted as incorrect. And this was a matter for spe-

cial comment as pointed out in the argument by the

Federal authorities in a letter to the Directors, De-

cember 2, 11)2(1, Record, pp. 408-410.

The agreement which as near as the date can be

fixed was the 2nd of March (Record, p. 459), in the

year 1927, especially stated that the bank ^'BEING^

IX AN INSOLVENT CONDITION CANNOT BE
PERMITTED TO CONTINUE TO OPERATE UN-
TIL ITS SOLVENCY HAS BEEN IN SOME
MANNER RESTORED."

Again at Record, p. 404, in the controversy about

the entries on the books concerning the bank build-

ing, the trial Court took part in the examination of

the witnesses, Avhile Mr. Hart was attempting to

explain, and made the folloAving statement: "IT
LOOKS FROM WHAT I CAN GATHER THAT
THEY SIMPLY SWELLED THE ASSETS $310,-

000.00, AND IN ORDER TO GET THE $310,000.00

INTO PROFIT AND LOSS-BOOKKEEPING."
And to this the witness Skinner, one of the defend-

ants and vice president, answered: "THAT IS
CORRECT."

The Court repeated the question again at Record,

p. 4()4, and finally the witness so answered again;

and thus emphasized, Mr. Hart let the matter alone.

(Vol. 2, 1). 4(14.)
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Skinner, himself, iDroduced the Wylde Eeport,

showing that March 25, 1926 (Eecord, p. 475), the

so-called Wheeler Xiine described by all of the wit-

nesses as the total of the items shown in the Wylde
Eeport,. aggregate $802,365.2S. (See, also, Eecord, p.

477.)

On the 5th day of March, -the Examiner Harris

informed the directors that, among other things,

their capital was impaired, as all along it had been

impaired, and yet on March 28rd, 1927, they, these

same respondent directors, issued a published bank

statement to their stockhdlders and depositors, that

the capital and surplus and undivided profits of

this bank Avere unimpaired and of the same amount

as at the last call, or ^ubstantiallj^ like thereunto.

YET ON THE ELEVENTH BAY OF FEBEU-
AEY, NINETEEN TWENTY-SEVEN, THEY ALL
SWEAE THAT THEY ALL KNEW OF THE MIS-

APPLICATION OF FUNDS OF THIS BANK BY
WHEELEE AND OLMSTEAD FOE WHICH
THEY AS WITNESSES AP1*EAEED IN THE
CEOIINAL CASE TO ESTABLISH, AND UPON
THIS EVIDENCE, OLMSTEAD AND WHEELEE
WsEEE EACH CONVICTED. HOW UNDEE THE
LAW CAN THESE EESPONDENTS KNOW A
THING IN FEBEUAEY AND YET IN MAECH
ASSEET THE VEEY OPPOSITE OF THE FACT
THEY SWEAE THEY KNEW IN FEBEUAEY?

They also told and published to the Avorld in The
Oregonian on March 1st, 1927, that the Pittock es-
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tate had acquired a larger interest in the hank and

that Mr. Price had been made president and that the

bank woukl continue as one of high responsibility

with these same directors. (Record, p. . ..)

UPON WHAT SPECIES OF MENTAL LEGER-
DEMAIN DOES THE PRESENT LAW DEPEND
INADMINISTERING THE AFFAIRS OF THESE
QUASIPUBLIC INSTITUTIONS if such a situa-

tion is to be countenanced?

IF IT WAS NECESSARY IN 1925 TO CON-
SIDER AS THE COMPTROLLER OF THE
TREASURY POINTED OUT, A VISIBLE AND
EXPECTED IMPAIRMENT OF CAPITAL SUR-

PLUS AND UNDIVIDED PROFITS, HOW CAN
THE INACTION OF THESE RESPONDENTS BE
SQUARED WITH THE DILIGENCE AND DUTY
THE LAW EXACTS UNDER SUCH CIRCUM-
STANCES?

In full support of the bills of complaint in this

case and fully answering the oral argument of Mr.

Hart as well as the matters put forth in brief by

Mr. Maguire, the Circuit Court of Appeals for the

Ninth Circuit in the recent case of Adams v, Clarke,

22 Fed. (2nd) 957, speaking through Mr. Circuit

Judge Dietrich, at p. 950 (8) said:

''AND APPARENTLY THE BANK IS

CIIAR(iEABLE WITH KNOWLEDGE DIS-

CLOSED P,Y ITS RE(^ORDS AND THE IN-

FOR3IATJON POSSESSED BY ITS DL
RECTORS. Curtis r. Vonnly, Supra. BUT
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HEEE, DURINa THE ENTIRE PERIOD IN
QUESTION, DEFENDANTS NOT ONLY
HELD A MAJORITY OF THE CAPITAL
STOCK, BUT CONSTITUTED THE ENTIRE
BOARD OF DIRECTORS. AS TRUSTEES
IN EXCLUSIVE CONTROL OF THE BANK'S
AFFAIRS, THEY CANNOT TAKE ADVANT-
AGE OF INACTION FOR WHICH THEY
ALONE ARE RESPONSIBLE." (Citing many
cases.)

Recently District Judge Sibley of tke Northern

District of Georgia, Atlanta Division, in the case

of Anderson v. Gaileij, '>3 Fed. (2d) 589, at page

593 had these significant things to say

:

"THIS, HOWEVER, WAS WELL KNOWN
TO THE BANK EXAMINERS AND COMP-
TROLLER OF THE CURRENCY, AND
SEVERELY CRITICIZED BY THE LATTER
LONG BEFORE THE LIMITATION PERIOD.
ANY ONE EXAMINING THE BOOKS AND
SEEING THESE DEBTS RENEWED, WITH-
OUT REDUCTION, FOR YEARS, WOULD
HAVE SUSPECTED SOMETHING WAS
WRONG, ESPECIALLY IN THE FINANCI-
ALLY TROUBLOUS TIMES WHICH PRE-
VAILED DURING 1920 TO 1920 IN
GEORGIA. ANY INQUIRY WOULD HAVE
DISCLOSED THE TRUTH. ALL THE CASES
REQUIRE DILIGENCE OF THE PLAINTIFF
IN DISCOVERING THE RIGHT OF SUIT.
IT IS TRUE THE DIRECTORS, ALTHOUGH
STRANGERS TO THE BANK'S CREDITORS,
WERE IN A CONFIDENTL4L RELATIONSHIP
TO THE BANK AND ITS STOCKHOLDERS,
AND WOULD BE HELD IN STRICT GOOD
FAITH AND MOST FULL DISCLOSURE IN
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DEALINGS BETWEEN THEM AND THE BANK
OR ITS STOCKHOLDERS. {Oliver v. Oliver, 118

Ga. 302, 45 vS. E. 2:il>), AXI) THIS SAME RE-
LATIONSHIP OF CONFIDENCE MODIFIES
THE DILIGENCE REQUIRED OF THE
BANK OR STOCKHOLDERS IN DETECT-
ING OR DISCOVERING A FRAUD, AS WAS
RECOGNIZED IN THE GEORGIA CASES
CITED ABOVE."

The same excuses made upon argument in this

case were made before Circuit Court of Appeals,

Fourth Circuit, in the case of Gamble v. Brown, 29

Fed. (2d) 377, wherein among other things, at p.

371, that Court said:

"It is contended by the defendants, however,
that, even if the examining committee had func-

tioned, it could not have discovered the embezzle-

ment of the notes by Dean. It is pointed out that
K. B. Cecil, a bank examiner and expert account-

ant, made examinations of the bank in 1J)11 and
failed to discover the shortage until his third

visit. The bank examiner made three examina-
tions—on Fel/ruary 10, August 7, and August
22, res2>ectively. The shortage of notes was dis-

covered as the result of the examination of

August 7. Certain notes, which should have
formed part of the assets of the bank, were rep-

resented by memoranda, indicating that they

were in the hands of other banks for collection.

Between August 7 and August 22, the examiner
communicated with these banks and discovered

that notes aggregating approximately $17,000,

which were supposed to be in their hands, Avere

not so held. Hence he returned on August 22

and closed tlie binik. A similar check was made
bv the examiner on Tebruarv 10, but no short-
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age WHS discovered. But it wa>s possible for
Dean at that time to>have substituted- in the note
case, Avithout detection, other worthless notes of
the Fai*mers' Loan & Trust Company which he
then had on hanil. Such a substitution, however,
could not have been made later on, whea the
notes would have matured. An auditing commit-
tee of the banlt in the ordinary course would
have checked the memoranda of notes in other
banks for collection, precisely as did the ex-

aminer. The directors Avere culpable in this re-

spect, and are liable to the bank for the losses

whick their neglect made possible. We think
that the following comment of the special

master was justified by the evidence.

"It cannot be urged that the fraud alleged to

have been committed by H. EL. Dean was so in-

geniously devised and concealed that same
would have escaped detection, had the directors

been more vigilant, or had proper audits been
made of the bank's affairs. The proof shoAvs

that the directors Avere not vigilant, or even
careful, and that audits Avere not made. Had
the directors prudeutl}^ and cai^efully performed
their duties, it is fair to presume either that

Dea/n Avould not haA^e attemi^ted his dishonest
practices, or that they Avould have been detected.

The directors' indifference opened the Avay and
Dean steppd into it."

Moreover, as in that case, so in this, there were

times when the Discount Committee did not func-

tion, and the evidence shoAvs here that the Examin-

ing Committee did not function. ( Record, p. 481.

)

(See, also, Record, p. 410.)



19

In M'Connick r. Kiuff, Circuit Court of Appeals
for the Xinth District, 241. Fed. 74:^, Mr. Circuit

Judge Hunt had this to say:

"NO OTHER BANKER WAS CALLED UPON
TO TESTIFY TO SUCH A CUSTOM, AND WE
WERE DISPOSED TO LOOK UPON THE TESTI-
MONY AS BUT AN EFFORT OF ONE OVER-
ZEALOUS TO HELP EXCUSE HIMSELF FOR
HIS OWN CONDUCT IN THE PREMISES,
AND \V1I()8E EXCUSE IS 1X(X1MPATIBLE
WITH THE 1*RESUMPTI()X THAT BAXK
OFFI(;iALS AVELL AND TRULY EXERCISE
THEIR DUTIES AXD KEEP AVITHIX THE
LIMITATIOXS OF THE BY-LAWS WHICH
HAVE BEEN REGULARLY" ADOPTED."

"IX THENEXT PLACE, EVEXIF ITWERE
TRUE TO AX EXTEXT, SUCH A PRACTICE
WOULD BE NO AUTHORITY^ FOR BAXK
OFFICIALS TO ALLOW CUSTOMERS TO
OVERDRAW IX SUMS AXD IXCUR LIA-
BILITY IX EXCESS OF OXE-TEXTH OF
THE AMOUNT OF THE (WPITAL STO(Tv
OF THE BAXK PAID IX. FOR MONTHS BE-
FORE THIS BANK FAILED THE FREQUENT
PAYMENT OF LARGE OVERDRAFTS MUST
HAVE MADE IT APPARENT TO THE LOAN
AND DISCOUNT COMMITTEE OF THE BANK,
THAT, IF SUCH ACTS OF THE OFFICERS
WERE CONTINUED, IT WOULD MEAN A SAC-
RIFICE OF THE INTERESTS OF THE STOCK-
HOLDERS. BUT THE PRESIDEXT AXD
VI( E 1»RESIDEXT AXD (\VSHIER WEXT
ON IN THE PRACTKT^: OF DEPARTURE
FROM DUTY, AND SI^SPEXSIOX FOL-
LOWED."
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"WB CAN THEKEFOEE REACH NO
CONCLUSION OTHER THAN THAT THE
ACTS REFERRED TO WERE NOT MERE
ERRORS OF JUDGMENT, BUT WERE IN
GROSS MISMANAGEMENT OF THE BANK;
for which the defendants King and Andrews are
liable under the general principles of the com-
mon law, as well as under the statutes hereto-
fore quoted."

At page 74G:

"WITH RESPECT TO DEFENDANT BOW-
ERMAN, OUR OPINION IS THAT HIS LIA-
BILITY IS ALSO TO BE MEASURED PRL
MARILY BY THE RULES OF THE GEN-
ERAL LAW, AND THAT HIS WANT OF
KNOWLEDGE OF THE GROSS MISMAN-
AGEMENT OF KING AND ANDREWS WAS
DUE TO SUCH INATTENTION TO THE
DUTY WHICH WAS IMPOSED UPON HIM
OF EXERCISING A REASONABLE SUPER-
VISION OVER THE CONDUCT OF THOSE
IN CHARGE OF THE BANK THAT HE, TOO,
IS LIABLE TO THE SAME EXTENT AS ARE
KING AND ANDREWS, AND THAT DE-
CREE SHOULD ACCORDINGLY GO
AGAINST HIM. Allen v. Luke (C. C), 163

Fed. 1018; Williams v. Brady (D. C), 221 Fed.

118; ID. (D. C), 232 Fed. 740."

That they were not doing a banking business, but

were in the character of making partnership invest-

ments Avith other concerns, was deliberately char-

acterized by the Examiner and he pointed out that

they Avere not doing a banking business. Therefore,

it suffices to say, that if anyone would look at the
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Kecord, pp. 388 and 102, without prejudice, aud witli

a fair and open mind, we find a list of an host of

items appearing? in the bills of complaint as far as

the complainants could reasonably specify (Record,

pp. 11 and 12, and Record, pp. 173 and 174), and
they are confirmed by Examiner's Report and con-

firmed again In^ the Comptroller himself on p. 301

of the Record. Each supporting the allegations of

the bills.

Lengthy quotations are made in the Respondents'

Brief from the Bates case, pp. 5(5 and 63, but close

examination shows the distinction and radical dif-

ference from the case at bar, save and except the ap-

plication of bj^-laws upon which aspect the Bates

case does agree with this. The dissimilarity rests

upon the ground that every Director in this case or

officer who was a Director in this case, was unlike

those in Brifjgs v. Spauldhifj, or Bates ii. Dresser.

Olmstead, Stewart, Skinner and Price receiA'ed large

salaries (Record, p. 339), while Charlton, Metschan

and Spaulding were specially paid (Record, p. 529),

and Directors received daily compensation set forth

(Record, by-law 19, p. :)3S, and as also top of p. 530

of Vol. II of the Record.) (Also, Record, p. 451.)

A still stronger reason that respondents ignore,

rests in the documentary evidence itself where Phil

^letschan in his letters as Director to Burckhardt,

assured Burckhardt that everything was all right,

and that he, Metschan, would protect his interests,

and 3'et within three months, jMetschan, knowing all
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of the tilings tliat be knew, knew that the bank was

headed for disaster. Olmsted's letters to Ballin and

soliciting Ballin not to sell his stock, and Price's

communication with Ballin by telegraph, all of

which are in the evidence in exhibits, are indicative

of the assurance of these peo})le to the separate com-

plainants, and furnish all the more reason for the

respondents to account.

Again, Eespondents deliberately overlook Ex-

hibits GO and 11, wherein Skinner, Stewart, 01m-

stead and others of these Directors and Officers in-

vited Ballin and Burckhardt to join with them upon

assurance of the situation denominating stock con-

trol^ and that the bank was all right, and therefore,

the necessity of preserving it, when they knew it was

not, furnishes written and documentary evidence

again like the books of the bank of the necessit}^ for

these Directors to account for the performance of

their fiduciary relation, all of them

—

not Olmstead

alone.

It is not a case of single or individual imj^ort.

The Corporation was entitled to have the necessary

performance of duty to relieve it of disaster incurred

by acts of these directors.

Will the Court, please, examine the Record at

pages 418 and 419, and also, at pages 430 and 433,

and again at pages 425 to 429.

With respect to this contingent liability of the

stockholders (which the ])riefs of respondents at-
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tempt to make it appear tliat these directors relieved

them from, and that these defendant directors are

to be commended for pnttinci" into the bank, that

which they knew to be taken out), the Circuit Court

of Appeals for the Ninth Circuit, speaking through

Circuit Judge Gilbert, February 18, 1029, in the

case of Chase v. IlalL 'M) Fed. (2d) 195, at p. 197,

said :

"THE APPELLANTS CONTEND THAT
THEY ARE NOT LIABLE FOR THE AS-
SESSMENT FOR THE REASON THAT THE
DEBT IN THE INSTANT CASE WAS NOT
INCURRED IN THE ORDINARY COURSE
OF BUSINESS OR IN THE ORDINARY
COUSE OF LIQUIDATION. WE CANNOT
AGREE THAT THE EXECUTION OF THE
NOTE WAS OUT OF THE ORDINARY
COURSE OF LIQUIDATION. IT HAS BEEN
HELD THAT WHEN A NATIONAL BANK
ASSUMES THE DEBTS OF AN INSOLVENT
BANK IN CONSIDERATION OF A TRANS-
FER OF A PORTION OF ITS ASSETS AND
A NOTE FOR THE BALANCE, THE NOTE
REPRESENTS THE CONTRACTS, DEBTS,
AND ENGAGEMENTS OF THE INSOLVENT
BANK FOR WHICH ITS STOCKHOLDERS
ARE RESPONSIBLE. Wyinan v. Wallace, 201

U. S. 230, 2() S. (^t. 195, 50 L. Ed. 738; liaise v.

Arfjetsimjcr (D.(\) 12 F. (2d) 933."
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So, it is apparent in this case that the stockhold-

ers, complainants and others remain responsible by

the acts of these directors, and have a right to know
what became of the assets; and receive the values

of their respective stock intrests decreed to them on

the basis of what the true facts would show.

Kespectfully submitted,

William C. Bristol^

Attorney for Appellants.

September 21, 1929.
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2 Navigazione Libera Triestina

COMPLAINT.

Comes now the plaintiff above named, and for

cause of action against the above-named defendants,

and each of them, alleges

:

I.

That at all of the times hereinafter mentioned,

the defendant Henry Blackwood was, and now is,

the duly appointed and qualified Acting United

States Collector of Customs at the port of Seattle,

Washington, and was at all of the times herein

mentioned, and now is, acting in such capacity, and

upon information and belief, that he is a resident

of the said city of Seattle, State of Washington,

and within the jurisdiction of this court.

II.

That at all of the times hereinafter mentioned, the

United States of America was, and now is, a

sovereign state.

III.

That at all of the times hereinafter mentioned,

the plaintiff, Navigazione Libera Triestina, was and

now is, the owner and operator of various motor-

ships plying between ports of the United [3]

States of America and ports of Italy, one of the

said motorships being the motorship ''Cellina,"

engaged in the business of carrying mails, pas-

sengers and goods for hire between the aforesaid

ports, and that at the time of the commission of

the alleged illegal act hereinafter referred to, there
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were subsisting between the plaintiff and various

individual shippers valid and binding contracts

for the carriage for hire of various goods and com-

modities between the ports of the United States of

America and the ports of foreign countries and re-

turn.

IV.

That at all of the times hereinafter mentioned,

Giovanni Prigl was, and now is, the Master and in

charge of the motorship "Cellina," and the one on

board the said motorship to whom the immigration

instructions hereinafter set forth were given subse-

quent to the arrival of the said vessel at the port

of Seattle on or about the 17th day of March, 1927.

V.

That prior to the sailing of the said vessel from

the port of Trieste, Italy, bound on a voyage there-

from to ports of the United States of America, and

n^.ore pai'ticularly the port of Seattle, Washington,

there were signed on board the said vessel, among

others, as members of the crew thereof, and as

hona fide seamen, Domenico Lachich and Constan-

tino Camalich, citizens of the Kingdom of Italy

and aliens to the United States of America; that

the said Domenico Lachich and Constantino Cama-

lich, and all of the remaining members of the crew

of the said motorship ''Cellina" signed on board

the said vessel on the said voyage, were not volun-

tarily chosen and/or hired as members of the crew

thereof, but were assigned to and sent on board the

said vessel by the captain of the poi-t of Trieste,
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an official of the Kingdom of Italy, to fill vacancies

in the crew of the said vessel, and that neither the

plaintiff herein nor Giovanni Prigl, as Master of

[4] the said motorship "Cellina" had, nor exer-

cised any choice in the selection of the said

Domenico Lachich and/or the said Constantino

Camalich as members of the crew of the said vessel

on the said voyage.

VI.

That heretofore and on the I'Tth day of March,

1927, the said Italian motorship "Cellina" arrived

at the port of Seattle, Washington, from the port of

Vancouver, British Columbia, a port foreign to the

United States, with the said Domenico Lachich and

Constantino Camalich then and there on board as

members of the crew thereof. That prior to the

arrival of the said vessel at the said port of Seattle,

as aforesaid, the immigration authorities of the

United States of America at the said port were

duly and properly advised of the time and place

of the arrival of the said vessel by its properly

constituted agents, but in spite of such advices,

properly and duly given, no representatives from

the immigration service of the United States of

America presented themselves, nor boarded the

said vessel for the purpose of examining and/or

inspecting the officers and members of the crew

thereof upon its said arrival from Vancouver,

British Columbia, as aforesaid, as required by the

laws of the United States, and no representatives

from the said United States Immigration Service

presented himself, nor boarded the said vessel until
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at or about the hour of 10 :00 A. M. on the 18th day

of March, 1927, at which time Inspector Rafferty

of the United States Immigration Sei-vice at the

said port of Seattle boarded the said vessel to in-

spect and examine the officers and members of the

crew of the said vessel, in accordance with the pro-

visions of Section 20 of the Immigration Act of

May 26, 192-1:; that the said members of the said

crew of the said vessel, and all of them, including

Domenico Lachich and Constantino Camalich, were

then and there mustered on the deck of the said

vessel, willing and anxious [5] to be examined

and inspected; that upon such inspection of the

crew as was given by the said Inspector Raffei'ty,

which plaintiff alleges was not a proper inspection

as hereinafter set forth, a blanket notice to detain

all of the members of the crew of the said vessel

was then and there issued by the said Inspector

Rafferty, and at the time of the said inspection of

vessel, Giovanni Prigl; that at the time of the

boarding of the said vessel by the said Inspector

Rafferty, and at the time of the said inspection of

said officers and crew of the said vessel, and at the

time of the issuance of the said blanket detention

order and service of the same upon the Master of

the said vessel, Giovanni Prigl, all of the officers

and members of the crew of the said vessel, in-

cluding the said Domenico Lachich and Constantino

Camalich, and constituting the entire personnel,

were then and there on board the said vessel within

the confines of the i)ort of Seattle, State of AVashing-

ton; that the said Giovanni Prigl, as Master of the
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said vessel, upon being tendered the said blanket

detention order, refused to accept the same and pro-

tested against the issuance of such an order de-

taining on board of said vessel all of the members

of the crew of the said vessel ; that the said blanket

detention order was issued contrary to the rules

and regulations of the Department of Immigration

of the United States of America and/or of the laws

of the United States of America applicable thereto

;

that thereupon the said Inspector Rafferty refused

to issue any other supplementary or different order

detaining any less than all of the members of the

crew of the said vessel on board thereof, and then

and there left and departed from the said vessel,

asserting that proper and complete inspection and

examination had been made of the crew thereof,

and a proper detention order issued. Thereupon

the members of the crew of the said vessel, includ-

ing the said Domenico Lachich [6] and Con-

stantino Camalich, were set to work at their various

duties aboard the said vessel, and the said Domenico

Lachich and Constantino Camalich were then and

there directed and ordered to commence the work

of scraping and painting the outside forward part

of the said motorship, which work they, and each

of them, then and there commenced to perform;

that the said blanket detention order then and there

issued and so served upon the Master of the said

vessel by the said Inspector Rafferty, as aforesaid,

constituted and was a detention order issued sub-

sequent to an alleged inspection and examination

of the crew of the said vessel, and was intended by
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said United States Immigration Service and con-

strued to be by the Master of the vessel as the

final, conclusive, and only order detaining members

of the crew of the said vessel thereof sul)se(iuent to

its arrival from a foreign port, although its issu-

ance was contrary to the rules and regulations of

the United States Immigration Service and the

laws of the United States applicable thereto.

VII.

That thereafter, and during the stay of the said

vessel at the poii: of Seattle, Washington, and in

spite of every effort and care on the part of the

Captain, officers, and agents of the said vessel, the

said Domenico Lachich and Constantino Cama-

lich escaped therefrom, and their whereabouts be-

came, and remain to be, unknown to plaintiff herein

and/or the owners, officers and agents of said vessel.

VIII.

That the members of the crew and seamen of the

motorship "Cellina" were not given a fair, or any,

hearing prior to the issuance of the said blanket de-

tention order detaining all of the members of the

crew of the said vessel thereon ; that the said mem-

bers of the crew and seamen of the said vessel, and

more particularly the said Domenico Lachich and

Constantino Camalich [7] were not examined by

the said Inspector Rafferty as to their right to land

and/or enter the United States of America, and

more particularly tlie port of Seattle, Washington,

nor were they, or any of them, properly physically
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examined by the medical examiners as required by

the laws of the United States of America, and more

particularly the Immigration Act of May 26, 1924,

and that the said blanket detention order heretofore

issued did not name the members of the crew of the

said vessel sought to be detained thereon, nor did

it name the said Domenico Lachich and Constantino

Camalich, as required and contemplated by the

rules and regulations of the Department of Immi-

gration, United States of America, and/or the laws

of the United States; nor were the said Domenico

Lachich and Constantino Camalich given an oppor-

tunity to prove to the United States Immigration

authorities that they, and each of them, were bona

fide seamen, free from objectionable disease, and

entitled to land in the United States under and by

virtue of the provisions of the laws of the United

States, and more particularly Section 3 of the Act

of May 26, 1924; that although the said Domenico

Lachich and Constantino Camalich had arrived at

the port of Los Angeles, California, on board the

motorship "Cellina" on or about the 5th day of

March, 1927, on the voyage in question, and they

and each of them had been duly and properly in-

spected and examined at the said port by the im-

migration officials of the United States of America

there stationed, neither they, nor either of them, were

ordered detained aboard the said vessel at the said

port of Los Angeles, California ; that thereafter the

said vessel proceeded to the port of San Francisco,

California, arriving thereat in due course on or

about the 5th day of March, 1927, and that neither
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the said Domenico Lachich, nor the said Constantino

Canialich were ordered detained aboard the said

vessel at the said port of San Francisco, California

;

that thereafter the said vessel proceeded to the port

of Vancouver, British Columbia, returning [8]

thereafter to the port of Seattle, Washington, and

arrived thereat on the 17th day of March, 1927, as

aforesaid, and then and there, for the first time,

although they had previously been inspected and

examined by the United States immigration au-

thorities at the port of Los Angeles, California,

twelve days previously, they were ordered detained

aboard the said vessel without proper inspection or

examination, and without being given an oppor-

tunity to prove that they were bona fide seamen as

contemplated by the laws of the United States, and

entitled to land at the said port of Seattle, Wash-

ington, and/or in the United States of America.

IX.

That subsequent to the escape of the said Domenico

Lachich and Constantino Camalich from the said

vessel, and upon its departure from the said poi*t

of Seattle, Washington, without their, or either of

them being on board, the United States Immigra-

tion authorities and/or the Acting Collector of Cus-

toms of the United States of America, one of the

defendants herein, served notice on tlie plaintiff

herein and/or its agent of the intention of the

United States of America to levy a fine in the sum

of $2,500.00 for the failure to detain thereon the

said Domenico Lachich and Constantino Cama-
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lich; that thereafter, and in accordance with de-

mand made, as aforesaid, plaintiff herein filed a

proper bond in the sum of $2,500.00, conditioned

that should an appeal be taken to the Department

of Labor, Washington, D. C, and denied, and the

fine finally levied, the sum of $2,000.00 would be

paid; that thereafter an appeal was lodged with

the United States Department of Labor but the

fine heretofore levied was then and there imposed

and plaintiff herein has paid to the defendants

herein the sum of $2,000.00, said sum being paid

under protest in order to obtain the clearance of

the said vessel from the port of Seattle, Washing-

ton; [9] that upon the imposition of the said

fine, and for the purpose of effecting collection of

the same, the said defendants refused clearance

papers to the said motorship "Cellina" on or about

the 7th day of February, 1928, and thereupon, to

effect the clearance of the said vessel, and to pre-

vent inconvenience to passengers aboard the said

vessel and a breach of its merchandise contracts for

the carriage of goods, the plaintiff paid to the said

Henry Blackwood, as Acting Collector of Customs

at the port of Seattle, Washington, under duress

and protest, the said fine in the sum of $2,-

000.00, so illegally imposed and collected, as

aforesaid, and that although demand has been made

upon the said defendant, Henry Blackwood, for the

return of the said sum of $2,000.00, said defendant

has wholly failed, refused, and neglected to return

the same or any part thereof to the plaintiff, and
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the whole of said sum is now due and owing to the

plaintiff from the said defendants.

X.

That under and by virtue of the laws of the King-

dom of Italy, a corporation organized and existing

under and by virtue of the laws of the respective

states of the United States of America may sue

the Kingdom of Italy under the circumstances pre-

sented here and/or if the said corporation or cor-

porations so existing have a cause of action against

the said Kingdom of Italy.

WHEREFORE, the plaintiff prays judgment

against the defendants in the sum of $2,000.00, to-

gether with interest at the legal rate from the date

of pajnnent thereof, together with its costs and dis-

bursements herein incurred, and for such other

and further relief as it may be entitled to receive.

Dated : This 30th day of July, 1928.

NAVIGAZIONE LIBERA TRIESTINA.
By GENERAL STEAMSHIP CORPORxV-

TION, Agent.

By DREW CHIDESTER,
Its Vice-president.

IRA S. LILLICK,
BOGLE, BOGLE & GATES,

Attorneys for Plaintiff'. [10]

State of California,

City and County of San Francisco,—ss.

Drew Chidester being first duly sworn, deposes

and says:
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That he is an officer, to wit, the vice-president of

the General Steamship Corporation, agent of Navi-

gazione Libera Triestina, a corporation, the plain-

tiff herein, and as such officer he is authorized to

make this verification in its behalf ; that he has read

the foregoing complaint and knows the contents

thereof, and that the same is true except as to such

matters as are therein alleged to be upon informa-

tion and belief, and as to such matters, he believes

it to be true.

DREW CHIDESTER.

Subscribed and sworn to before me this 30th day

of July, 1928.

[Seal] EDITH M. CLARK,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Aug. 3, 1928. [11]

[Title of Court and Cause.]

STIPULATION WITHDRAWING DEMUR-
RER AND ALLOWING FILING OF
AMENDED COMPLAINT.

WHEREAS, the plaintiff above named has here-

tofore filed its complaint in the above-entitled cause

and the defendants have now filed a demurrer to

said complaint, but have not answered herein,

.

IT IS HEREBY STIPULATED by and be-

tween the plaintiff, through its attorneys. Bogle,

Bogle & Gates, and the defendants through their
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attorneys, Anthony Savage, United States District

Attorney and Tom DeWolfe, Assistant United

States District Attorney, that the said demurrer

heretofore filed be withdrawn and the plaintiff al-

lowed to file its amended complaint herein with

leave to defendants to file any further demurrer

or pleading whatsoever to the said amended com-

i:)laint of the plaintiff.

Dated this 5 day of January, 1929.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

ANTHONY SAVAGE,
TOM DeWOLFE,
Attorneys for Defendants.

[Endorsed] : Filed Jan. 5, 1929. [12]

[Endorsed] : Received a copy of the within

amended complaint this 5 day of Jan., 1929.

ANTHONY SAVAGE,
Attorney for Deft.

AMENDED COMPLAINT.

Comes now the plaintiff above named, and for

cause of action against the above-named defendant,

alleges

:

I.

That at all of the times hereinafter mentioned,

Henry Blackwood was the duly appointed and qual-

ified acting United States Collector of Customs at

the port of Seattle, Washingon, and is a resident

of the said city of Seattle, State of Washington,

within the jurisdiction of this court.
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II.

That at all times hereinafter mentioned, the de-

fendant United States of America was, and now

is, a sovereign state.

III.

That at all of the times hereinafter mentioned,

the plaintiff, Navigazione Libera Triestina, was

and now is an Italian corporation, organized and

existing under and by virtue of the laws of the

Kingdom of Italy, and is the owner and operator

of various motorships plying between ports of the

United States of America and ports of Italy, one

of the said motorships being the motorship "Cel-

lina," engaged in the business [13] of carrying

mails, passengers and goods for hire between the

aforesaid ports, and that at the time of the commis-

sion of the alleged illegal act hereinafter referred

to, there were subsisting between the plaintiff and

various individual shippers valid and binding con-

tracts for the carriage for hire of various goods

and commodities between the ports of the United

States of America and the ports of foreign coun-

tries and return.

IV.

That at all of the times hereinafter mentioned,

Giovanni Prigl was, and now is an Italian subject

and the Master in charge of the motorship *'Cel-

lina,
'

' and the one on board the said motorship to

whom the immigration instructions hereinafter set

forth were given subsequent to the arrival of the
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said vessel at the port of Seattle on or about the

17th day of March, 1927.

V.

That prior to the sailing of the said vessel from

the port of Trieste, Italy, bound on a voyage there-

from to ports of the United States of America, and

more particularly the port of Seattle, Washington,

there were signed on board the said vessel, among

others, as members of the crew thereof, and as bona

fide seamen, Domenico Lachich and Constantino

Camalich, citizens of the Kingdom of Italy and

aliens to the United States of America; that the

said Domenico Lachich and Constantino Camalich

and all of the remaining members of the crew of

the said motorship '^Cellina" signed on board the

said vessel on the said voyage, were not voluntarily

chosen and/or hired as members of the crew

thereof, but were assigned to and sent on board

the said vessel by the captain of the port of Trieste,

an official of the Kingdom of Italy, to fill vacancies

in the crew of the said vessel, and [14] that nei-

ther the plaintiff herein, nor Giovanni Prigl, as

Master of the said motorship ^'Cellina" had, nor

exercised any choice in the selection of the said

Domenico Lachich and/or the said Constantino

Camalich as members of the crew of the said ves-

sel on the said voyage.

VI.

That heretofore and on the 17th day of March,

1927, the said Italian motorship ''Cellina" arrived
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at the port of Seattle, Washington, from the port

of Vancouver, British Cohimbia, a port foreign to

the United States, with the said Domenico Lachich

and Constantino Camalich then and there on board

as members of the crew thereof. That prior to the

arrival of the said vessel at the said port of Seat-

tle, as aforesaid, the immigration authorities of the

United States of America at the said port were

duly and properly advised of the time and place

of the arrival of the said vessel by its properly con-

stituted agents, but in spite of such advices, prop-

erly and duly given, no representatives from the

immigration service of the United States of Amer-

ica presented themselves, nor boarded the said

vessel for the purpose of examining and/or inspect-

ing the officers and members of the crew thereof

upon its said arrival from Vancouver, British Co-

lumbia, as aforesaid, as required by the laws of the

United States, and no representative from the said

United States Immigration Service presented him-

self, nor boarded the said vessel until at or about

the hour of 10 :00 A. M. on the 18th day of March,

1927, at which time Inspector Rafferty of the

United States Inunigration Service at the said port

of Seattle boarded the said vessel to inspect and ex-

amine the officers and members of the crew of the

said vessel, in accordance with the provisions

[15] of Section 20 of the Immigration Act of May
26, 1924; that the said members of the said crew

of the said vessel, and all of them, including Do-

menico Lachich and Constantino Camalich, were

then and there mustered on the deck of the said
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vessel, willing and anxious to be examined and in-

spected; that upon such inspection of the crew as

was given by the said Inspector Rafferty, which

])laintiff alleges was not a pi'oper inspection as

hereinafter set forth, and as provided in Section

20 of the Immigration Act of May 26, 1924, a blan-

ket notice to detain all of the members of the crew

of the said vessel was then and there issued by the

said Inspector Rafferty and served upon the Mas-

ter of the said vessel, Giovanni Prigl ; that at the

time of the boarding of the said vessel by the said

Inspector Rafferty, and at the time of the said in-

spection of said officers and crew of the said vessel,

and at the time of the issuance of the said blanket

detention order and service of the same upon the

Master of the said vessel, Giovanni Prigl, all of

the officers and members of the crew of the said

vessel, including the said Domenico Lachich and

Constantino Camalich and constituting its entire

personnel, were then and there on board the said

vessel within the confines of the port of Seattle,

State of Washington ; that the said Giovanni Prigl,

as Master of the said vessel, upon being tendered

the said blanket detention order, refused to accept

the same and protested against the issuance of such

an order detaining on board of said vessel all of

the members of the crew of the said vessel ; that the

said blanket detention order was issued contrary

to the rules and regulations of the Department of

Immigration of the United States of America and/

or of the laws of the United States of America ap-

plicable thereto; that thereupon the said Inspector
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Rafferty refused [16] to issue any other supple-

mentary or different order detaining any less than

all of the members of the crew of the said vessel

on board thereof, and then and there left and de-

parted from the said vessel, ascertaining that

proper and complete inspection and examination

had been made of the crew thereof, and a proper

detention order issued. Thereupon the members of

the crew of the said vessel, including the said Do-

menico Lachich and Constantino Camalich, were

set to work at their various duties aboard the said

vessel, and the said Domenico Lachich and Con-

stantino Camalich were then and there directed

and ordered to commence the work of scraping and

'painting the outside forward part of the said motor-

ship, which work they, and each of them, then and

there commenced to perform; that the said blanket

detention order then and there issued and so served

upon the Master of the said vessel by the said In-

spector Rafferty, as aforesaid, constituted and was

a detention order issued subsequent to an alleged

inspection and examination of the crew of the said

vessel, and was intended by said United States Im-

migration Service and construed to be by the Mas-

ter of the vessel as the final, conclusive, and only

order detaining members of the crew of the said

vessel thereof subsequent to its arrival from a for-

eign port, although its issuance was contrary to

the rules and regulations of the United States Im-

migration Service and the laws of the United

States applicable thereto, and contrary to Section

20 of the Immigration Act of May 26, 1924.
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VII.

That thereafter, and during the stay of the said

vessel at the port of Seattle, Washington, and in

spite of every effort and care on the part of the

captain, officers, and agents of the [17] said ves-

sel, the said Domenico Lachich and Constantino

Camalich escaped therefrom, and their whereabouts

became, and remain to be, unknown to plaintiff

herein and/or the owners, officers and agents of

said vessel.

VIII.

That the members of the crew and seamen of the

motorship "Cellina" were not given a fair, or any,

hearing prior to the issuance of the said arbitrary

blanket detention order detaining all of the mem-
bers of the crew of the said vessel thereon; that

the said members of the crew and seamen of the

said vessel, and more particularly the said Domen-

ico Lachich and Constantino Camalich were not

examined by the said Inspector Rafferty as to their

right to land and/or enter the United States of

America, and more particularly the port of Seattle,

Washington, nor were they, or any of them, prop-

erly physically examined by the medical examin-

ers as required by the laws of the United States

of America, and more particularly the Immigra-

tion Act of May 26, 1924, and that the said blanket

detention order heretofore issued did not name the

members of the crew of the said vessel sought to

be detained thereon, nor did it name the said Do-

menico Lachich and Constantino Camalich, as re-

quired and contemplated by the rules and regula-
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tions of the Department of Immigration, United

States of America, and/or the laws of the United

States; nor were the said Domenico Laehich and

Constantino Camalich given an opportunity to

prove to the United States Immigration authorities

that they, and each of them, were hona fide seamen,

free from objectionable disease, and entitled to land

in the United States under and by virtue of the

provisions of the laws of the United States, and

more particularly Section 3 of the Act of May 26,

1924; that although [18] the said Domenico La-

ehich and Constantino Camalich had arrived at the

port of Los Angeles, California, on board the mo-

torship "Cellina" on or about the 5th day of

March, 1927, on the voyage in question, and they

and each of them had been duly and properly in-

spected and examined at the said port by the im-

migration officials of the United States of America

there stationed, neither they, nor either of them,

were ordered detained aboard the said vessel at the

said port of Los Angeles, California; that there-

after the said vessel proceeded to the port of San

Francisco, California, arriving thereat in due

course on or about the 5th day of March, 1927, and

that neither the said Domenico Laehich, nor the

said Constantino Camalich were ordered detained

aboard the said vessel at the said port of San

Francisco, California; that thereafter the said ves-

sel proceeded to the port of Vancouver, British Co-

lumbia, returning thereafter to the port of Seattle,

Washington, and arrived thereat on the 17th day

of March, 1927, as aforesaid, and then and there,
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for the first time, although they had previously been

inspected and examined by the United States im-

migration authorities at the port of Los Angeles,

California, twelve days previously, they were or-

dered detained aboard the said vessel without

proper inspection or examination, and without be-

ing given an opportunity to prove that they were

bona fide seamen as contemplated by the laws of the

United States, and entitled to land at the said port

of Seattle, Washington, and/or in the United

States of America.

IX.

That subsequent to the escape of the said Domen-

ico Lachich and Constantino Camalich from the

said vessel, and upon its departure from the said

port of Seattle, Washington, wdthout their [19]

or either of them being on board, the United States

Immigration authorities and/or the Acting Collec-

tor of Customs of the United States of America

at the port of Seattle, Washingon, served notice on

the plaintiff herein and/or its agent of the inten-

tion of the United States of America to levy a fine

in the sum of $2,000.00 for the failure to detain

thereon the said Domenico Lachich and Constan-

tino Camalich. That thereafter and in accordance

with demand made as aforesaid, plaintiff herein

filed a proper bond in the sum of $2,500.00 condi-

tioned that should an appeal be taken to the De-

partment of Labor at Washington, D. C, and de-

nied, and the fine finally levied, the sum of $2,000.00

would be paid. That thereafter an appeal was

lodged with the United States Department of La-
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bor, but the fine heretofore arbitrarily levied by the

said Department of Labor was then and there im-

posed without justification and without authority

under the Act of Congress of May 26, 1924, Chap-

ter 190, Section 20 (A-C) 43 Statutes 164, and the

plaintiff herein has paid to the defendant herein

the sum of $2,000.00, said sum being paid under

protest in order to obtain the clearance of the said

vessel from the port of Seattle, Washington. That

upon the imposition of the said fine and for the

purpose of effecting collection of the same, the de-

fendant and Henry Blackwood, Acting Collector of

Customs at the port of Seattle, Washington, re-

fused clearance papers to the said motorship "Cel-

lina" on or about the 7th day of February, 1928,

and thereupon to effect the clearance of the said

vessel, and to ]3revent inconvenience to passengers

aboard the said vessel, and in breach of its mer-

chandise contracts for the carriage of goods, the

plaintiff paid to Henry Blackwood as Acting Col-

lector of Customs at the port of Seattle, Washing-

ton, under duress and [20] protest, the said fine

in the sum of $2,000.00 arbitrarily and illegally im-

posed and collected as aforesaid, and that although

demand has been made upon the United States of

America, and the Department of Labor, and Henry

Blackwood, Acting Collector of Customs at the

port of Seattle, Washington, for the return of said

sum of $2,000.00, said defendant has wholly failed,

refused and neglected to return the same or any

part thereof to the plaintiff and the whole of said
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sum is now due and owing to the ^Dlaintiff from the

said defendant.

X.

That under and by virtue of the laws of the

Kingdom of Italy, a corporation organized and ex-

isting under and by virtue of the laws of the re-

spective states of the United States of America may

sue the Kingdom of Italy under the circumstances

presented here and/or if the said corporation or

corporations so existing have a cause of action

against the said Kingdom of Italy.

WHEREFORE, the plaintiff prays judgment

against the defendant in the sum of $2,000.00, to-

gether with interest at the legal rate from the date

of payment thereof, together with its costs and dis-

bursements herein incurred, and for such other and

further relief as it may be entitled to receive.

Dated this day of January, 1929.

NAVIGAZIONE LIBERA TRIESTINA.
By GENERAL STEAMSHIP CORPORA-

TION, Agent.

By R. K. BROWN, Jr.,

Local General Manager at Seattle, Wash.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff. [21]

State of Washington,

County of King,—ss.

R. K. Brown, Jr., being tirst duly sworn, on oath

deposes and says:

That he is general manager of the General

Steamship Corporation at Seattle, Washington,
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agent of Navigazione Libera Triestina, a corpora-

tion, the i3laintiff herein, and as such he is author-

ized to make this verification in its behalf for the

reason that no officer is now present within the

State of Washington; that he has read the forego-

ing amended complaint, knows the contents thereof

and believes the same to be true.

R. K. BROWN, Jr.

Subscribed and sworn to before me this 5th day

of January, 1929.

[Seal] EDWARD G. DOBRIN,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Filed Jan. 5, 1929. [22]

DEMURRER.

Comes now the United States of America, defend-

ant in the above-entitled action by Anthony Sav-

age, United States Attorney for the Western Dis-

trict of Washington, and Tom De Wolfe, Assistant

United States Attorney for said District, and de-

murs to the amended complaint in the above-

entitled matter on the grounds:

(1) That the Court has no jurisdiction of the

subject matter of this action.

(2) That there is a defect of parties defendant.

(3) That several causes of action have been im-

properly united.
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(4) That the amended complaint does not state

facts sufficient to constitute a cause of action.

ANTHONY SAVAGE,
United States Attorney.

TOM DEWOLFE,
Asst. United States Attorney.

Received a copy of the within this day

of , 19—.

Attorney for

[Endorsed] : Filed Jan. U, 1929. [28]

ORDER SUSTAINING DEFENDANT'S DE-

MURRER TO AMENDED COMPLAINT.

This matter coming on for hearing the 21st day

of January, 1929, before the above-entitled court

and the Honorable E. E. Cushman, Judge thereof,

upon defendant's demurrer to plaintiff's amended

complaint on file herein and argument having been

presented by counsel on both sides for and against

said demurrer.

It is hereby ORDERED that the said demurrer

be overruled on the first ground stated sustained on

the fourth ground of demurrer as contained in de-

fendant's demurrer on file herein, to wit: on the

ground and for the reason that the said amended

complaint does not state facts sufficient to constitute

a cause of action, to which order sustaining the

demurrer the plaintiff excepts and plaintiff's said
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exception is hereby allowed, and plaintiff is al-

lowed seven days to amend.

The demurrer on the second and third grounds is

ignored as consideration of such grounds is not

necessary.

Done this 24th day of January, 1929.

EDWAED E. CUSHMAN,
Judge.

[Endorsed] : Filed Jan. 24, 1929. [24]

DECREE OF DISMISSAL.

On this 25 day of April, 1929, it appearing to

the Court that the above-named defendant hereto-

fore filed a demurrer to plaintiff's amended com-

plaint, which said demurrer came on for hearing

on the 24th day of January, 1929, and was there-

upon sustained as to the fourth ground of said

demurrer, to wit : On the ground and for the reason

that said amended complaint does not state facts

sufficient to constitute a cause of action, and said

demurrer was overruled as to the first ground, the

second and third grounds not being considered by

the Court, and plaintiff thereupon given seven days

to amend, and an order having been so entered, to

which order plaintiff duly excepted and its excep-

tion allowed, and WHEREAS, this cause now hav-

ing come on for further hearing and the plaintiff

now having elected to plead no further in this said

cause but to stand upon its said amended complaint,
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IT IS HEREBY ORDERED, ADJUDGED
AND DECREED, that plaintiff's amended com-

plaint be dismissed and that defendant have and

recover judgment against the plaintiff for its costs

herein to be taxed in the sum of $
, to which

decree plaintiff excepts, and exceptions hereby al-

lowed. [25]

Done at Tacoma this 25 day of April, 1929.

EDWARD E. CUSHMAN,
District Judge.

The above order is hereby approved as to form.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

TOM DEWOLFE,
Asst. U. S. Atty.,

Attorneys for Defendant.

[Endorsed] : Filed Apr. 26, 1929. [26]

NOTICE OF APPEAL.

To the United States of America, Defendant, and to

Anthony Savage and Tom DeWolfe, Its At-

torneys :

NOTICE IS HEREBY GIVEN that the plain-

tiff, Navigazione Libera Triestina, a corporation,

appeals to the United States Circuit Court of Ap-

])eals for the Ninth Circuit, from the order of the

above-entitled coui-t, sustaining the demurrer of the

defendant to plaintiff's amended complaint, which

order was made on the 24th day of January, 1929,
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and from the judgment of said Court dismissing the

amended complaint of plaintiff, which said decree

of dismissal was made on the 25 day of April, 1929,

and from each and every part of said order and

judgment.

NAVIGAZIONE LIBERA TRIESTINA, a (Cor-

poration.

By BOGLE, BOGLE & GATES,
Its Attorneys.

Service of the above notice of appeal after filing

the same is hereby acknowledged this 26 day of

April, 1929.

ANTHONY SAVAGE,
Attorneys for Defendant.

[Endorsed] Filed Apr. 26, 1929. [27]

PETITION ON APPEAL.

To the Honorable E. E. CUSHMAN, Judge of the

United States District Court for the Western

District of Washington, Northern Division:

Now comes the plaintiff, Navigazione Libera

Triestina, a corporation, by its attorneys, and re-

spectfully shows that on the 24th day of January,

1929, the above court sustained defendant's demur-

rer to plaintiff's amended complaint, and on the

25 day of April, 1929, final judgment was entered

against plaintiff and in favor of the defendant dis-

missing the said amended complaint, to which said

orders and judgment plaintiff duly excepted. Your
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petitioner now feeling itself aggrieved by the said

orders and judgment, herewith respectfully peti-

tions this Court for an order allowing it to prosecute

an appeal to the United States Circuit Court of

Aj)j)eals for the Ninth Circuit under the laws of

the United States made and provided.

WHEREFORE, the premises being considered,

your petitioner prays that an appeal in this behalf

to said United States Circuit Court of Appeals for

the correction of the errors complained of and here-

with assigned be allowed, and that an order be

made tixing the amount of security to be given by

plaintitf, as appellant, conditioned as the law

directs, and upon giving [28] such bonds as may
be required, that all further proceedings may be

suspended until the determination of said appeal

by the said United States Circuit Court of Appeals.

NAVIGAZIONE LIBERA TRIESTIXxi, a Cor-

poration, Plaintiff.

By BOGLE, BOGLE & GATES,
Its Attorneys.

Service of the above petition is hereby acknowl-

edged this 26 day of April, 1929.

ANTHONY SAVAGE,
Attorneys for Defendant.

[Endorsed] : Filed April 26, 1929. [29]

ASSIGNMENTS OF ERROR.

Comes now the plaintiff and appellant in the

above cause, and in connection witli its petition for
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appeal in said cause, assigns the following errors,

which plaintiff and appellant avers occurred in

the proceedings, orders and judgments of the above

court in this said cause and upon which it relies

to reverse the judgment entered therein as appears

of record.

I.

The above District Court erred in sustaining de-

fendant's demurrer for the reason that plaintitf's

amended complaint does state facts sufficient to con-

stitute a cause of action against the defendant and

the ground for said demurrer is not well taken.

II.

The above District Court erred in dismissing

plaintiff's action for the reason that said final judg-

ment of dismissal is based upon the Court's erro-

neous ruling sustaining said demurrer of the de-

fendant, and said judgment of dismissal is erro-

neous for the same reason.

WHEREFORE, plaintiff and appellant prays that

the [30] judgment of said District Court be re-

versed.

NAVIGAZIONE LIBERA TRIESTINA, a Cor-

poration, Plaintiff.

By BOGLE, BOGLE & GATES,
Its Attorneys.

[Endorsed] : Received a copy of the within as-

signments of error this 26 day of April, 1929.

ANTHONY SAVAGE,
Attorney for Defendant.

[Endorsed] : Filed Apr. 26, 1929. [31]
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ORDER ALLOWING APPEAL.

Now on this 17 day of June, 1929, this cause came

on to be heard upon the petition of Navigazione

Libera Triestina, plaintiff and appellant, praying"

that an appeal be allowed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for

the correction of errors assigned and complained

of, and it appearing to the Court that said appeal

should be granted,

IT IS THEREFORE ORDERED that said ap-

peal be and the same is hereby allowed upon the

condition that a cost bond on appeal conditioned

and approved according to law, and in the sum of

$250.00 be furnished by plaintiff and appellant, and

that a citation be issued and served as required by

law.

Done in open court this 17 day of June, 1929.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Jun. 17, 1929. [32]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,

that we, Navigazione Libera Triestina a foreign cor-

poration, as principal, and American Surety Com-

pany of New York, a corporation duly authorized

to transact a surety business in the State of Wash-

ington, as surety, are held and firmly bound unto
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the United States of America, defendant in the

above-entitled cause, in the full sum of two hundred

and fifty dollars ($250.00), lawful money of the

United States, to be paid to the said United States

of America, for which payment well and truly to be

paid, we bind ourselves and each of our successors

and assigns, jointly and severally, firmly by these

presents.

SIGNED, SEALED and DELIVERED this

17th day of June, 1929, at Seattle, Washington.

WHEREAS, Navigazione Libera Triestina, a for-

eign corporation, filed and served a notice of appeal

in the above-entitled cause on the 26th day of April,

192f9, which said appeal was allowed by the above

court on the 17th day of June, 1929, and [33]

have appealed to the United States Circuit Court of

Appeals for the Ninth Circuit from the final decree

entered in this said cause on the 25th day of April,

1929, wherein and whereby a demurrer interposed

by defendant to plaintiff's amended complaint was

sustained, on the ground that plaintiff's said

amended complaint failed to state facts sufficient to

constitute a cause of action, and wherein the said

defendant, above named, was given judgment

against the plaintiff for its costs to be taxed in this

said case, to which decree plaintiff duly excepted

and exception was allowed:

NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named Navigazione

Libera Triestina, a corporation, appellants in the

above-entitled cause and principals herein, shall
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duly prosecute the appeal with effect, and pay all

costs which may be awarded against them as such

appellants if the appeal is not sustained, and shall

abide by and perform whatever decree may be ren-

dered by the United States Circuit Court of Ap-

l^eals for the Ninth Circuit in the above-entitled

cause, or on the mandate of said United States Cir-

cuit Court of Appeals for the Ninth Circuit by

the above-entitled Court, then this obligation shall

be void, otherwise the same shall continue in full

force and effect.

NAVIGAZIONE LIBERA TRIESTINA,
A Foreign Corporation,

By GENERAL STEAMSHIP CORPORATION,
[Seal] R. K. BROWN, Jr.,

Its Duly Authorized Agent,

(Principal).

AMERICAN SURETY COMPANY OF
NEW YORK.

By S. H. MELROSE,
Its President and Vice-president,

(Surety). [34]

Attest: E. F. KIDD,
Resident Assistant Secretary.

State of Washington,

County of King,—ss.

On this 17th day of June, 1929, before me per-

sonally appeared R. K. Brown, Jr., to me known

to be the general manager of the corporation that

executed the within and foregoing instrument as

agent for the plaintiff, and acknowledged the said
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instrument to be the free and voluntary act and

deed of said corporation, for the uses and purposes

therein mentioned, and on oath stated that he was

authorized to execute said instrument for and on

behalf of said corporation.

IN WITNESS WHEROF, I have hereunto set

my hand and affixed my official seal, the day and

year first above written.

STANLEY B. LONG,
Notary Public in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

On this 17th day of June, 1929, before me per-

sonally appeared S. H. Melrose and E. F. Kidd, to

me known to be the resident vice-president and

resident assistant secretary of the American Surety

'Company of New York, the corporation that exe-

cuted [35] the within and foregoing instrument,

and acknowledged the said instrument to be the free

and voluntary act and deed of said corporation, for

the uses and purposes therein mentioned, and on

oath stated that they were authorized to execute

said instrument, and that the seal affixed is the cor-

porate seal of said corporation.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, the day and

year first above written.

[Seal] STANLEY B. LONG,
Notary Public in and for the State of Washington,

Residing at Seattle.
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The foregoing bond and the sufficiency of surety

thereon is on this 18 day of June, 1929, approved

as a cost bond on appeal in this cause.

NETERER,
United States District Judge.

[Endorsed] : Filed Jun. 18, 1929. [36]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

We hereby request that you prepare, certify and

file a transcript of the record on appeal to contain

the following:

1. Complaint.

2. Stipulation.

3. Amended complaint.

4. Demurrer to amended complaint.

5. Order sustaining defendant's demurrer to

amended complaint.

6. Decree of dismissal.

7. Notice of appeal.

8. Petition for order allowing appeal.

9. Order allowing appeal.

10. Cost bond on appeal.

11. Citation.

12. Assigimients of error.

13. This praecipe.
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In the preparation of said transcript of the rec-

ord on appeal, you are requested to omit all captions

except name [37] of the paper, and to omit ac-

ceptances of service, verifications and filing endorse-

ment, except date thereof.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

STIPULATION RE PRAECIPE FOR TRANS-
CRIPT OF RECORD ON APPEAL.

It is hereby stipulated and agreed by and between

the attorneys for plaintilf and defendant herein

that the foregoing praecipe contains all material

matters, pleadings and records of the above-entitled

action requisite for the prosecution of the appeal

herein and that the attorneys for the defendant ad-

mit the sufficiency thereof.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

ANTHONY SAVAGE,
Attornej^s for Defendant.

[Endorsed] : Filed June 17, 1929. [38]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript of

record, consisting of pages numbered from 1 to 38,

inclusive, to be a full, true, correct and complete

copy of so much of the record, papers and other

proceedings in the above and foregoing entitled

cause, as is required by praecipe of counsel, filed

and shown herein, as the same remain of record and

on file in the office of the Clerk of said District

Court, and that the same constitute the record on

appeal herein from the judgment of the said United

States District Court for the Western District of

Washington to the United States Circuit Court of

Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office by or

on behalf of the appellant herein, for making rec-

ord, certificate or return to the United States Cir-

cuit Court of Appeals for the Ninth Circuit in the

above-entitled cause, to wit : [39]
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Clerk's fees (Act Feb. 11, 1925), for making

record, certificate or return, 79 folios at

15^ $11.85

Certificate of Clerk to Transcript of Record,

with seal 50

Total $12.35

I hereby certify that the above cost for preparing

and certifying record, amounting to $12.35, has been

paid to me by the attorney for appellant.

I further certify that I attach hereto and trans-

mit herewith the original citation issued in this

cause.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the official seal of said District

Court, at Seattle, in said District this 3d day of

July, 1929.

[Seal] ED. M. LAKIN,
Clerk U. S. District Court, Western District of

Washington.

By S. E. Leitch,

Deputy. [40]

[Title of Court and Cause.]

CITATION ON APPEAL.

The United States of America to the United States

of America, Defendant and Appellee, GREET-
ING:

You are hereby cited and admonished to be and
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appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city of San Fran-

cisco, State of California, thirty (30) clays from

and after the day this citation bears date, pursuant

to an appeal filed in the Clerk's office of the United

States District Court for the Western District of

Washington, Northern Division, wherein Naviga-

zione Libera Triestina is appellant, to show cause,

if any there be, why the order and judgment ren-

dered against the said appellant, as in said appeal

mentioned, should not be corrected, and why speedy

justice should not be done the parties in that be-

half.

WITNESS, the Honorable Edwin E. Cushman,

Judge of the United States District Court, West-

ern District of Washington, Northern Division, Se-

attle, Washington, this 17 day of June, 1929.

[Seal] EDWARD E. CUSHMAN,
Judge, United States District Court, Western Dis-

trict of Washington, Northern Division.

Service of the above citation acknowledged this 17

day of June, 1929.

ANTHONY SAVAGE,
Attorney for Defendant. [41]

[Endorsed]: No. 5875. United States Circuit

Court of Appeals for the Ninth Circuit. Naviga-

zione Libera Triestina, a Corporation, Appellant,

vs. United States of America, Appellee. Tran-

script of Record. Upon Appeal from the United
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States District Court for the Western District of

Washington, Northern Division.

Filed July 6, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 5875.

NAVIGAZIONE LIBERA TRIESTINA, a Cor-

poration,

Appellant,

vs.

UNITED STATES OF AMERICA, a Sovereign

State,

Appellee.

DESIGNATION OF RECORD ON APPEAL.

To the Clerk of the Above-entitled Court:

You are hereby requested to include in the tran-

script on appeal in the above-entitled matter, the

following designated records which have been trans-

mitted to you by the Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, Northern Division:

1. Amended complaint.

2. Assignment of error.
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3. Certificate of the Clerk of the United States

District Court.

4. Decree of dismissal.

5. Demurrer to amended complaint.

6. Order sustaining defendant's demurrer to

amended complaint.

7. Order allowing appeal.

8. Stipulation re filing amended complaint.

You are hereby requested not to include in the

record any other documents than those above indi-

cated or as set out in the praecipe or transcript of

record on file herein.

IRA LILLICK
LAWRENCE BOGLE,
CHALMERS G. GRAHAM,,

Proctors for Appellants.

[Endorsed] : Filed Jul. 13, 1929. Paul P.

O'Brien, Clerk.
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for the Western District of Washington,

Northern Division

Irtrf of A^jp^Uant

STATEMENT

This is an appeal from a decree of dismissal (Tr.

26) dismissing plaintiff's amended complaint (Tr.

13). The dismissal is based upon a demurrer inter-



posed by the defendant to plaintiff's amended com-

plaint on four grounds (Tr. 24).

At the hearing before the lower court, the demurrer

was overruled as to the first ground and sustained

on the ground that the amended complaint failed to

state facts sufficient to constitute a cause of action,

the second and third grounds not being considered.

(Tr. 25.) Plaintiff was allowed seven days to amend

its amended complaint (Tr. 26) which plaintiff elected

not to do, and subsequently an order of dismissal

was entered based upon the said order sustaining

defendant's demurrer on the fourth ground above

stated from which order of dismissal plaintiff now

appeals.

STATEMENT OF FACTS

This is a case brought by plaintiff to recover from

defendant the sum of $2000.00 with interest, which

said sum was paid by plaintiff to defendant under

protest, as a fine imposed by the Department of Labor

for an alleged violation by the plaintiff of Section

20(a) of the Immigration Act of May 26, 1924 (8 U.

S. C. A. 167(a) ) which said failure is alleged to

consist of the failure of the master of the motorship

''Cellina," a vessel owned and operated by the plain-

tiff to detain on board said vessel two alien seamen,

to-wit : Domenico Lachich and Constantino Camalich,



until inspected by the immigration officer. A fine

was assessed and paid under protest in the sum of

$1,000 for each of said alien seamen under the pro-

visions of the statute. (8 U. S. C. A. 167(a).) This

action is brought in the United States District Court

under Section 24, paragraph 20, of the Judicial Code

(28 U. S. C. A. 41 (20) ) as being one '^founded

upon * * * any law of Congress."

This case is before this court on the question of

the sufficiency of the complaint to state facts con-

stituting a cause of action.

ASSIGNMENTS OF ERROR
(Tr. 29)

Comes now the plaintiff and appellant in the above

cause, and in connection with its petition for appeal

in said cause, assigns the following errors, which

plaintiff and appellant avers occurred in the pro-

ceedings, orders and judgments of the above court

in this said cause and upon which it relies to reverse

the judgment entered therein as appears of record.

I.

The above District Court erred in sustaining de-

fendant's demurrer for the reason that plaintiff's



amended complaint does state facts sufficient to con-

stitute a cause of action against the defendant and

the ground for said demurrer is not well taken.

II.

The above District Court erred in dismissing plain-

tiff's action for the reason that said final judgment

of dismissal is based upon the court's erroneous ruling

sustaining said demurrer of the defendant, and said

judgment of dismissal is erroneous for the same

reason.

WHEREFORE, plaintiff and appellant prays that

the judgment of said District Court be reversed.

ARGUMENT

1. Plaintiff's amended complaint does state facts

sufficient to constitute a cause of action against the

defendant.

The statute involved herein (8 U. S. C. A. 167-a)

provides as follows:

"The owner, charterer, agent, consignee, or master
of any vessel arriving in the United States from any
place outside thereof who fails to detain on board

any alien seaman employed on such vessel until the

immigration officer in charge at the port of arrival

has inspected such seaman (v>^hich inspection in ail

cases shall include a personal physical examination
by the medical examiners), or who fails to detain



such seaman on board after such inspection or to

deport such seaman if required by such immigration
officer or the Secretary of Labor to do so, shall pay
to the collector of customs of the customs district in

which the port of arrival is located the sum of $1,000
for each alien seaman in respect of whom such failure

occurs. No vessel shall be granted clearance pending
the determination of the liability to the payment of

such fine, or while the fine remains unpaid, except

that clearance may be granted prior to the determina-
tion of such question upon the deposit of a sum suf-

ficient to cover such fine, or of a bond with sufficient

surety to secure the payment thereof approved by the

collector of customs."

The plaintiff in this action sues to recover back a

fine which was arbitrarily and illegally imposed and

collected by the defendant under the above statute.

Paragraph 9 of plaintiff's amended complaint con-

tains in part the following (Tr. 22)

:

«* * * rjy-^Q
plaintiff herein has paid to the

defendant herein the sum of $2,000, said sum being
paid under protest in order to obtain the clearance

of said vessel * * *. * * * plaintiff paid to Henry
Blackwood as Acting Collector of Customs at the Port
of Seattle, Washington, under duress and protest, the

said fine in the sum of $2,000 arbitrarily and illegally

imposed and collected as aforesaid, and that although
demand has been made upon the United States of

America, and the Department of Labor and Henry
Blackwood, Acting Collector of Customs at the Port
of Seattle, Washington, for the return of said sum
of $2,000, said defendant has wholly failed, refused
and neglected to return the same or any part thereof

to the plaintiff, and the whole of said sum is now
due and owing to the plaintiff from the said defend-
ant."



Such an action is provided for under the provisions

of the Tucker Act (28 U. S. C. A. 41 (20) ), and

under the established cases.

Dooley vs. U. S. 182 U. S. 222.

Campagnie Generale Transatlantique vs. U. S.,

21 Fed. 2nd 465, 26 Fed. 2nd 195.

Plaintiff alleges that the immigration authorities

and Inspector Rafferty did not inspect and/or examine

members of the crew of said motorship "Cellina" as

required by Section 20 of the Immigration Act of

May 26, 1924 (8 U. S. C. A. 167(a) ) at the time

that the blanket detention order detaining all mem-

bers of the crew was issued, and that the said deten-

tion order was arbitrary and illegal and of no force

and effect. Paragraph 8 of plaintiff's amended com-

plaint contains the following material allegations

(Tr. 19)

:

**'That the members of the crew and seamen of the

motorship "Cellina" were not given a fair or any
hearing prior to the issuance of the said arbitrary

blanket detention order detaining all of the members
of the crew of the said vessel thereon; that the said

members of the crew and the seamen of the said ves-

sel and more particularly the said Domenico Lachich
and 'Constantino Camalich were not examined by the

said Inspector Rafferty as to their right to enter

and/or land in the United States of America and
more particularly the Port of Seattle, Washington,
nor were they or any of them properly physically

examined by the medical examiners as required by
the laws of the United States of America, and more



particularly the Immigration Act of May 26, 1924,

and that the said blanket detention order heretofore

issued did not name the members of the crew of said

vessel sought to be detained thereon, nor did it name
the said Domenico Lachich and Constantino Camalich
* * * ; nor were the said Domenico Lachich and Con-
stantino Camalich given an opportunity to prove to

the United States immigration authorities that they

and each of them were bona fide seamen, free from
objectionable disease and entitled to land in the

United States under and by virtue of the provisions

of the laws of the United States and more particularly

Section 3 of the Act of May 26, 1924. * * * They
were ordered detained aboard said vessel without
proper inspection or examination and without being
given an opportunity to prove that they were bona
fide seamen as contemplated by the laws of the United
States. * * *

Plaintiff's complaint further alleges (Tr. 21 and

22) that thereafter the said two alien seamen es-

caped from the vessel and that the immigration au-

thorities and/or Acting Collector of Customs at the

Port of Seattle served notice of the imposition of a

fine upon the master of the said vessel for failure

to detain said alien seamen on board until inspected

and demanded a bond which plaintiff posted in the

sum of $2500.00. An appeal was lodged with the

Department of Labor for a remission of the said fine

which was denied and the fine arbitrarily levied

against the plaintiff was imposed by the Department

of Labor without justification and without authority

and arbitrarily. This sum was paid by the plaintiff



under protest and in order to obtain the clearance

of said vessel from the Port of Seattle.

Paragraph 9 of the plaintiff's amended complaint

contains the following (Tr. 21 and 22)

:

«* * * 'ph^^ thereafter and in accordance with
demand made as aforesaid, plaintiff herein filed a

proper bond in the sum of $2500.00 conditioned that

should an appeal be taken to the Department of Labor
at Washington, D. C, and denied, and the fine finally

levied, the sum of $2,000 would be paid. That there-

after an appeal was lodged with the United States

Department of Labor, but the fine heretofore arbi-

trarily levied by the said Department of Labor was
then and there imposed without justification and
without authority under the Act of €ongress of May
26, 1924, Chapter 190, Section 20 (a-c) 43 Statutes

164, and the plaintiff herein has paid to the defendant
the sum of $2,000, said sum being paid under pro-

test. * * *"

In the recent case of Campagnie Generale Trans-

atlantique vs, U. S., 21 Fed. 2nd 465, decided by the

the United States District Court for the Southern

District of New York, and affirmed in 26 Fed. 2nd

195 by the Circuit 'Court of Appeals for the Second

Circuit, the plaintiff sought to recover sums imposed

as fines by the Commissioner of Immigration and paid

under protest. The facts and law involved in this

case are similar to the case before this court.

The second and third causes of action in the above

case alleged the fines to have been imposed under



Section 16 A and B of the Immigration Act of May

26, 1924, 8 U. S. C. A. 216. The plaintiff further

alleged that no statute of the U. S. had been violated

and that the act of the Secretary of Labor in imposing

the fine was without lawful authority and arbitrary,

and that the defendant received the said money to the

use of the plaintiff. The lower court overruled de-

fendant's motion to dismiss and found for the plain-

tiff.

Before the Circuit Court of Appeals (26 Fed. 2nd

195), the plaintiff in error contended that the claims

were not founded upon a law of Congress and the

action, therefore, could not be maintained under the

Tucker Act (28 U. S. C. A. 41 (20) ). The court

said:

"The judgment below was granted because the

•fines were improperly or arbitrarily retained, when
under Section 16 (c) of the Act of 1924 the Secretary

of Labor should have refunded the sums paid * * *.

Therefore, the right of recovery is based upon a law
of Congress."

On the question of the duty of the Secretary of

Labor to refund penalties improperly imposed, the

court said:

*7^ was the dutij of the Secretary of Labor to re-

fund tJw penalties if they ivere improperly imposed.

That they were wrongly imposed is established * * *.

Arbitrary action in acting or refusing to act would

not defeat the defendant in error's claim to a refund.
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Keeping the fine without conforming to Section 16,

that is, without fairly passing on the issue presented
to him, would be arbitrary, and such action by the

Secretary is pleaded and for the purpose of the

motion to dismiss is admitted.

"The defendant in error assented to the deposit

or payment, but under protest and its receipt by the

Collector was in no way tortious."

In regard to the plaintiff's right of recovery in this

case, the court distinguishes it from the case of

U. S. vs. Holland AmeHcan Lijn (254 U. S. 148)

where ''immigration officials were acting wholly with-

out law to authorize their acts." The Circuit Court

said in speaking of the case before them (26 Fed.

2nd 195)

:

"But here the right of recovery is based upon the

obligations imposed under Section 16, upon the Secre-

tary of Labor, and the defendant in error seeks to

recover because of the arbitrary action in his failure

to act upon the evidence which justified his refunding
the fines."

See, also:

Dooley vs. U. S., 182, U. S. 222.

Gilmour vs. Newton, 270 Fed. 332.

Our present case involves a decision by the Secre-

tary of Labor imposing a fine upon the plaintiff based

upon the provisions of a statute of the U. S. (8 U. S.

C. A. 167 (a) ). The plaintiff alleges this said stat-

ute was not violated by reason of the improper inspec-
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tion and examination, and the blanket detention order

detaining all of the members of the crew based upon

the said improper inspection and examination. The

question involved is a question of law as to the con-

struction of a statute, to-wit: 8 U. S. C. A. 167(a).

This question of law was arbitrarily decided by the

Secretary of Labor resulting in the refusal to refund

the fines and this action by the Secretary of Labor

is, therefore, reviewable by the courts.

In the case of U. S. vs. LaugMin, 249 U. S. 440,

the court held that the intent of Congress was that

the Secretary should have exclusive jurisdiction only

to determine disputed questions of fact and that as

in other administrative matters his decision upon

questions of law was reviewable by the courts.

In the case of Medbiinj vs. U. S., 173 U. S. 492, the

court held that the court of claims had jurisdiction

of an action to recover excess payments for lands

within the limitation of a railroad grant. The court

said:

"We cannot suppose that Congress intended in such
cases to make the decision of the Secretary final when
it was made on undisputed facts. If not, then there

is a remedy in the court of claims for none is given
in the act which creates the right * * *, if there

were any disputed questions of fact before the Secre-

tary, his decision in regard to those matters would
probably be conclusive and would not be reviewed in

any court, but where as in this case there is no dis-



m
puted question of fact, and the decision turns ex-

clusively upon the proper construction of the Act of

Congress, the decision of the Secretary refusing to

make the payment is not final, and the court of claims

has jurisdiction of such a case."

That the blanket detention order was unlawful and

contrary to the provisions of 8 U. S. C. A. 167(a),

due to the lack of a fair inspection and examination

as provided by the said statute, has been indicated

in the case of U. S. vs. Day decided by the Circuit

Court of Appeals for the 2nd Circuit, 20 Fed. 2nd

302. This case involved the construction of a statute

of the United States involving immigration, and the

question of the right of the Commissioner of Immi-

gration to detain an alien seaman on board the vessel.

The contention was that the inspector had not ac-

corded a fair hearing as required by the statute.

The court said:

''We think that the inspector must accord the sea-

man a fair hearing and give him the chance to show
that he is landing as the statute requires. The record

shows that in the case at bar the inspector did not do

this. Relying upon the suspicious evidence of the

manifest, his questions to the master and the letter

to the department, he merely passed the suspected

seamen before him in line and thereupon ordered

their detention. Thus he deprived them of any op-

portunity to disabuse him of his suspicion and to

prove their intention. The detention was, thet^efore,

unlawful and the writ should have been allowed."

The very recent case of McCarl vs. U. S., decided

January 7, 1929, by the Court of Appeals of the Dis-
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trict of Columbia and cited in 30 Fed. 2nd 561,

indicates the construction given to 8 U. S. C. A.

167(a) by the Department of Labor and by the

courts.

This case involved a writ of mandamus for the

payment of a certain voucher issued by the Depart-

ment of Labor as a refund on an immigration fine

imposed under 8 U. S. C. A. 167(a). The facts re-

ported in the opinion of the case, however, are perti-

nent here as showing the attitude of the Department

of Labor itself in regard to fines imposed under this

said section and the issuance of blanket detention

orders.

The facts appear as follows: The S. S. ''Marte"

arrived at the port of New Orleans with a crew of

seven officers, a steward and 23 bona fide seamen.

Upon arrival, the master of the vessel was served

by the U. S. immigration officer at the port with a

written notice to detain on board all members of the

crew except the officers and steward. The master

diligently endeavored to comply with this order but

notwithstanding his efforts, seven members of the

crew made their way to the port and did not return.

A report of this fact was duly made to the immigra-

tion officer but the vessel was granted clearance from

the port of New Orleans without assessment of any

penalty because of the escape of the seamen. The
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vessel proceeded on her homeward voyage and called

at the port of Norfolk, Va., at v^hich port the master

of the vessel was required to pay the sum of $7,000

as a fine for his failure to detain the seven deserting

seamen at New Orleans. In order to obtain clearance

of the vessel, this sum was deposited under protest

whereupon the vessel was allowed to depart. This

sum was afterwards paid into the U. S. Treasury

as an immigration fine. Later an investigation was

made by the Commissioner General of Immigration

and the Secretary of Labor and it conclusively ap-

peared to them that the fine was collected through

error of the government officers. Whereupon they

authorized and directed that it be refunded, and a

voucher was accordingly issued by the Department

of Labor for the sum of $7,000 as a repayment of

the fine.

From the language of the opinion it appears that

these above facts were contained in the complaint to

which complaint the defendant answered, and plain-

tiffs demurred to the answer. Plaintiffs' demurrer

was sustained. This case, and the one before this

court, present similar facts and show inconsistent

action by the Secretary of Labor in the construction

of the same statute. (8 U. S. C. A. 167(a).)

In the case of U. S. vs. National Surety Company,

20 Fed. 2nd 972, Section 20 of the Immigration Act
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of May 16, 1924, (8 U. S. C. A. 167) was involved.

In this case the U. S. sought to recover fines levied

against a steamship company for failure to detain

on board certain alien seamen who had been ordered

detained by the immigration officers. The language

of the court in speaking of the Immigration Act is

pertinent to this case. The court said:

'To my mind it is perfectly clear that the immigra-
tion officer, or the Secretary of Labor, shall determine
the bona fides of the seaman, and if they determine
any man or men to be non bona fide seamen, this is

final, if tlie examination was fair and proper, and he

must be detained on board or deported as ordered."

CONCLUSION

It is, therefore, the contention of the appellant in

this case that the amended complaint alleges that the

blanket detention order issued by the immigration

officer pursuant to 8 U. S. C. A. 167(a), was unlaw-

ful and of no force and effect, due to the failure of

the immigration officer to accord the alien seamen a

fair and proper examination and inspection as pro-

vided by the said statute. That, therefore, the statute

was not violated by the plaintiff, and the action of

the Secretary of Labor in imposing the fines was

an arbitrary and unlawful action involving a ques-

tion of law as to the proper construction of 8 U. S.

C. A. 167(a), and that this action by the Secretary
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of Labor is, therefore, reviewable by the courts. Ap-

pellant earnestly contends, therefore, that the amend-

ed complaint does state facts sufficient to constitute

a cause of action and that the lower court erred in

sustaining defendant's demurrer on the ground that

the said amended complaint did not state facts suf-

ficient to constitute a cause of action, and, therefore,

that the decree of dismissal subsequently entered

by the lower court based upon the said erroneous

order sustaining defendant's demurrer was not justi-

fied and was not according to law.

WHEREFORE, appellant prays that the decree of

dismissal and the order sustaining the demurrer en-

tered by the trial court be set aside and that the cause

be remanded to the District Court for the Western

District of Washington, Northern Division, with in-

structions to overrule the said demurrer which the

lower court heretofore sustained.

Respectfully submitted,

BOGLE, BOGLE & GATES,

LAWRENCE BOGLE,

CASSIUS GATES,

CLAUDE E. WAKEFIELD,

Attorneys for Appellant.
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STATEMENT

The amended complaint set out in the transcript

(Tr. 13) sets out the fact that the plaintiff is an Ital-

ian Steamship Company and operates the "Cellina";

that Giovanni Prigl is the master of the vessel, and



that two citizens of Italy were bona fide seamen on

said vessel. Paragraph VI of the amended complaint

(Tr. 15) alleges that these tv^^o seamen were on board

when the vessel left Vancouver, British Columbia, and

from there came on the vessel to Seattle; that no one

from the Immigration Department inspected the crew

until the 18th day of March, at ten o'clock A. M., when

Inspector Rafferty came on board and made a brief

inspection and issued a blanket order of detention. The

complaint alleges further that this blanket order of

detention was improper, and that the Master refused

to accept service of the same, and that Rafferty left

the vessel immediately after issuing the blanket order.

Paragraph VII alleges that despite the care of

the plaintiff, two seamen escaped after the blanket

order was issued, and further alleges that the plain-

tiff does not now know the whereabouts of the two

seamen. Paragraph VIII of the complaint attacks the

blanket order and alleges that said order was "arbi-

trary" and further that they (the two seamen) did

not have an opportunity of proving to the Inspector

that they had a right to go to port, further alleging

that that right to leave the vessel had been given to

them in the Port of Los Angeles and in the Port of
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San Francisco by the Immigration Inspectors there.

Paragraph IX of the complaint sets out that the

subsequent fine of Two Thousand ($2,000) Dollars for

allowing the seamen to escape, which was imposed

upon the vessel itself, was "unlawful" and "arbitrary"

and "without authority" and prays for a return of the

Two Thousand Dollars.

The Government demurred to the complaint on

the ground that the same did not state facts sufficient

to constitute a cause of action and Judge Cushman sus-

tained the demurrer.

ISSUE

The sole question before this Court is whether a

general allegation in a complaint to the effect that the

action of the Inspector was arbitrary and illegal and

that the fine imposed by the Collector of Customs was

"arbitrary" and "illegal" and "without authority" and

"without justification," constitutes sufficient facts to

make the complaint demurrer proof.



ARGUMENT

The complaint does not state facts sufficient to

constitute a cause of action. The Statute referred to

in the complaint 48 Stat 164; 8 U. S. C. A. Sec. 167,

upon which this fine was levied, is as follows

:

"(a) Detention of seamen on board vessel un-
til after inspection ; detention or deportation

;
pen-

alty; clearance to vessels. The owner, charterer,

agent, consignee, or master of any vessel arriving

in the United States from any place outside there-

of who fails to detain on board any alien seaman
employed on such vessel until the immigration of-

ficer in charge at the port of arrival has inspected

such seaman (which inspection in all cases shall

include a personal physical examination by the

medical examiners), or who fails to detain such

seamen on board after such inspection or to deport

such seamen if required by such immigration of-

ficer or the Secretary of Labor to do so, shall pay
to the collector of customs of the customs district

in which the port of arrival is located the sum of

$1,000 for each alien seaman in respect of whom
such failure occurs. No vessel shall be granted

clearance pending the determination of the liabil-

ity to the payment of such fine, or w^hile the fine

remains unpaid, except that clearance may be

granted prior to the determination of such ques-

tion upon the deposit of a sum sufficient to cover

such fine, or of a bond with sufficient surety to

secure the payment thereof approved by the collec-

tor of customs.



(b) Prima facie evidence of failure to detain
or deport. Proof that an alien seaman did not ap-
pear upon the outgoing manifest of the vessel on
which he arrived in the United States from any
place outside thereof, or that he was reported by
the master of such vessel as a deserter, shall be
prima facie evidence of a failure to detain or de-
port after requirement by the immigration officer

or by the Secretary of Labor."

The position of the appellant is hard to determine,

first alleging in Paragraph VIII of its complaint (Tr.

19) that the inspection of the Inspector Rafferty did

not constitute an inspection, and then seeking, by the

fact that this inspection was not proper, to justify the

escape of two aliens. Assuming that the position of the

appellant is correct, that this was not a proper inspec-

tion, then it must remain clear that according to Sec-

tion 167 (a) above set out of the Immigration Act, it

was the duty of the master to detain the seamen until

a proper examination was given. The complaint ad-

mits that the seamen escaped and clearly establishes

by its own pleading the liability under the Act.

Let us examine the amended complaint. The ap-

pellant admits in Paragraph VI (Tr. 17) that Inspec-

tor Rafferty's inspection was not proper, and further

that the master of the vessel refused to accept the



blanket order of detention. He clearly then did not re-

gard the inspection as a proper one, and if the inspec-

tion was not a proper one, the master had no right to

let the seamen go, the statute placing upon them an ab-

solute liability in case such seamen do escape or leave

the vessel before a proper inspection. It is argued in

the brief that the master had no other remedy, there

was nothing else that the could do, and that they es-

caped from no cause of his own. It must be obvious to

this Court in answer to this contention that the master

could have insisted upon a proper inspection if the first

inspection was wrong or unlawful, as the appellant

states it to be. This, he did not do and was, of course,

correctly penalized. It cannot be argued in one breath

that the inspection was unlawful and, therefore, not

recognized, and then in another breath urge that the

seamen were detained until the inspection and that

they have subsequently escaped.

It is further urged in the brief of the appellant

that the two seamen had a right to enter the United

States. They set out the fact that they were allowed

entrance through the Port of Los Angeles and the

Port of San Francisco, and that it was illegal and ar-

bitrary to refuse them this right in Seattle. In this

respect we call the Court's attention to the case of The



Limon, District Court, 14 F. (2) 145, Circuit Court de-

cision in 22 F. (2) 270. This case was an action to

collect penalties for violation of Sec. 33 of the Immi-

gration Act of 1917, an act similar to the one in which

the penalties in the instant case were instituted. That

Act, Sec. 33, made it unlawful for a master of a vessel

arriving in the United States from any foreign port to

pay off or discharge any alien seamen unless duly ad-

mitted under the Immigration laws. The master of

the vessel *'The Limon" paid off two seamen after hav-

ing received a blanket detention order to detain such

alien seamen on board the vessel, which order like the

present one did not specially name the seamen. The

Circuit Court says on page 272 of its decision:

''It is conceded by the appellant that it did

not comply with the regulations or give any notice

to the Secretary of Labor. Nor does the right of

a seaman to shore leave excuse the appellant from

its breach of section 33." * * *

"A suggestion that no notice was given to de-

tain the particular seamen is of no force, because

section 33 dees not require a notice, as does sec-

tion 32. A notice to detain aliens is a direction

to prevent them from entering the countiy."

The appellant has pleaded mere conclusions of law

and
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" a demurrer on the ground of insufficient facts to

constitute a cause of action or defense, will lie to
such a pleading."

31 Cyc. 280 ; See cases cited in Note 6, 31 Cyc.

281.

There are a number of Federal cases which an-

nounce the rule that pleading that the action of an in-

dividual was "arbitrary," "unjust" and "unlawful"

are mere conclusions of law. There is the Silberschein

case vs. the United States, 266 U. S. 221, which case

involves the action of a director of the Veterans' Bu-

reau in determining compensation under the War Risk

Insurance Act. On page 225, the Supreme Court of

the United States stated in the Silberschein case:

"The general allegations of the petition that
the Director's decision was arbitrary, unjust and
unlawful, and a usurpation of power, are merely
legal conclusions. Clearly, the petition does not
present a case where the facts are undisputed and
the only conclusion properly to be drawn is one
favorable to petitioner, or where the law was mis-
construed, or where the action of the executive of-

ficer was arbitrary or capricious."

In United States vs, Meadows, 32 F. (2) 440, the

Federal District Court was held to have no jurisdiction

in a suit ae'ainst the United States to reinstate a veter-



an's lapsed insurance policy. The Court held on page

441, and quotes the decision in the case of Silbcr-

schcin vs. United States, 266 U. S. 221:

"It has been repeatedly determined that the
grant of povv'er given to the Dii-ector by section 2

of the act of 1921, to decide questions of fact, can-

not be challenged, unless the controversy falls with-
in section 19 of the act of 1924, as amended by act

of 1925 (38 USCA Sec. 445), or unless such deci-

sion is 'wholly v/ithout evidential support or whol-
ly dependent upon a question of law or clearly ar-

bitrary or capricious.' United States v. WiUiamSy
49 S. Ct. 97, 73 L. Ed.—decided January 2, 1929;
Silberschcin i\ United States, 268 U. S. 221, 225,

45 S. Ct. 69 (69 L. Ed. 256) ; Armstronq v. Unit-

ed States, 16 F. (2) 387, 389, this court; United
States V. Edwards, 23 F. (2d) 477, 479, this

court. There is no allegation in this petition that

the action of the Director upon this matter was
wholly unsupported by evidence or wholly depen-

dent upon a question of law or clearly arbitrary

and capricious. The only allegation is that the

Director acted 'erroneously and contrary to the

terms of the War Risk Insurance Act and amend-
ments thereto.' In SUberschein v. United States,

266 U. S. 221, 225, 45 S. Ct. 69, 71 (69 L. Ed.

256), the Supreme Court stated that:

" 'The qfeneral alleviations of the petition that

the Director's decision was arbitrary, unjust and

unlawful, and a usurpation of power, are merely

le?al conclusions. Clearly, the petition does not

present a case where the facts are undisputed and

the only conclusion properly to be drawn is one fa-

vorable to petitioner, or where the law was mis-
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construed, or where the action of the executive of-

ficer was arbitrary or capricious.'

"Obviously, the allegations in the present pe-
tition fall far short of charging any such action
upon the part of the Director as would give this

court jurisdiction. Therefore, the court was with-
out jurisdiction unless such is given by section 19
of the act of 1924.''

The complaint of the appellant likewise alleges

mere conclusions of law. Paragraph IX of the amend-

ed complaint (Tr. 22)

:

"The said fine in the sum of Two Thousand
Dollars was 'arbitrarily' and 'illegally' imposed."

Paragraph VIII:

"The said 'arbitrary' blanket detention

order."

We do not quarrel with the cases of the appellant

cited in its brief, which show that the plaintiff has the

right to sue the Government for the return of fines im-

posed, but said complaint should not be based upon le-

gal conclusions, but must plead facts. Counsel cites

the case of McCarl vs. United States, 30 F. (2) 561,

and argues that this case is in point. The circumstan-

ces of the McCarl case clearly show that there was an

error of law made by the Collector and that after said
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error was made and the fine of Seven Thousand Dol-

lars imposed, the Collector realized his mistake and

conceded that the money should be refunded to the

Steamship Company. The Commissioner General of

Immigration and the Secretary of Labor realized, as

may be gathered from the reading of page 562 of the

opinion, that the fine was collected through error of

Government officers. Whereupon, they authorized

and directed that it be refunded, but the question

decided in the case was a question of mandamus and

does not go into the merits of the Immigration Act.

In the instant case no admission of error in assess-

ment is made.

It must seem clear to this Court, as it did to the

lower Court when sustaining the demurrer to the

amended complaint, that.

First, the appellant has no right to justify the es-

cape of alien seamen on the grounds that an order is

arbitrary and illegal. The liability rests on them to

retain said seamen even without a detention order un-

til a proper examination is made. The fact that the

master of the vessel admits in the pleadings that he re-

fused to accept the detention order shows that he him-

self did not regard this as a proper examination.
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Second, the complaint sets out conclusions of law

and does not state facts sufficient to constitute a cause

of action.

It is respectfully submitted, that the ruling of the

lower court be affirmed.

Respectfuly submitted,

ANTHONY SAVAGE,

United States Attorney

,

JEFFREY HEIMAN,
Assistant United States Attorney. U
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